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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
SEPTEMBER TERM, 1976 


STaTE OF NEBRASKA, APPELLEE, v. ERNEST L. SIMS, 
APPELLANT. 
246 N. W. 2d 645 


Filed November 10, 1976. No. 40419, 


1. Criminal Law: Homicide: Evidence: Trial. As a general rule, 
in a prosecution for homicide where self-defense is an issue, 
evidence of threats recently made by the deceased against the 
defendant, which were communicated to the defendant, are 
admissible. 

2. Criminal Law: Judgments: Evidence: Trial. A judgment will 
not be reversed for error in an evidentiary ruling if there was 
no prejudice to any substantial right of the defendant and 
the record as a whole shows the error was harmless beyond 
a reasonable doubt. 


Appeal from the District Court for Douglas County: 
RupoLPH TEsAR, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before Wuitr, C. J.. SPENCER, BOSLAUGH, 
McCown, NewrTon, CLINTON, and BropKey, JJ. 


Bos.auecu, J, 

The defendant was convicted of first degree murder 
and sentenced to life imprisonment. He has appealed 
and contends his conviction should be reversed for er- 
ror in an evidentiary ruling. 


(1) 
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Raymond Martzett was shot to death in Omaha, Ne- 
braska, on May 15, 1975. The defendant admits that he 
killed Martzett but claims that Martzett was shot in 
self-defense. 

The offense occurred shortly after 8 p.m. Prior to 
the shooting, Marizett had been driving north on 24th 
Street. An automobile operated by the defendant 
passed Martzett on the right and then stopped in front 
of him forcing Martzett to stop. The defendant then 
walked back to the Martzett automobile and accused 
Martzett of nearly causing an accident. After a brief 
conversation the defendant returned to his automobile 
and drove north on 24th Street. Martzett then turned 
into the driveway for a bakery near 24th and Blondo 
Streets and parked his automobile. 

A short time later the defendant returned to the area 
and parked near the intersection. A passenger in the 
defendant’s automobile stepped out of the car and fired 
a pistol in the air. The defendant removed a shotgun 
from the car and walked rapidly in the direction of 
Martzett who was standing against his car. The de- 
fendant stopped when he was about 10 feet away from 
Martzett and fired one shell which struck Martzett in 
the abdomen causing his death. The defendant then re- 
turned to his automobile and drove away. He was ap- 
prehended later that evening. 

At the time the defendant had stopped his automobile 
in front of the Martzett automobile, Martzett had re- 
moved a pistol from the console in his automobile and 
had pointed it at the defendant during their conversa- 
tion. At the time he was shot, Martzett was carrying 
the pistol under his belt. 

The defendant testified that as he was walking from 
his automobile over to where Martzett was standing, the 
defendant said, ‘““Hey, Man you done pulled a gun on 
me, you done threatened to take my manhood. I don’t 
know what this is about. Let’s talk.” The defendant 
further testified that while he was talking, Martzett 
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went for his gun at which time the defendant fired the 
shotgun. 

There were a number of witnesses who were present 
at the scene of the crime, five of whom were called by 
the State. None of these witnesses saw Martzett make 
any move toward the gun in his belt at the time the de- 
fendant fired the shotgun. The defendant also claimed 
that he was aiming at Martzett’s feet, although it is un- 
disputed the shot struck Martzett in the abdomen. 

The following occurred during the direct examination 
of the defendant: “Q Had there been any previous 
times that you encountered this gentleman? A He had 
approached me in the streets as I was getting in my car. 
He told me I am going to get you. Mr. Merwald: I 
will object to this as being hearsay. The Court: I 
will sustain it.” The defendant contends this ruling 
constituted prejudicial error. 

As a general rule, in a prosecution for homicide where 
self-defense is an issue, evidence of threats recently 
made by the deceased against the defendant, which were 
communicated to the defendant, are admissible. See, 
Basye v. State, 45 Neb. 261, 63 N. W. 811; 40 Am. Jur. 
2d, Homicide, § 322, p. 590. Evidence of threats against 
the defendant by the deceased together with evidence 
of an overt act indicating hostility are relevant to the 
issue of whether the defendant could reasonably be- 
lieve that killing the deceased was necessary. 

The State argues that the error was harmless and 
points out that the answer was not stricken from the 
record and the jury was not instructed to disregard it. 
See Nichols v. State, 109 Neb. 335, 191 N. W. 333. Fur- 
thermore, the direct examination of the defendant pro- 
ceeded as if the objection had not been sustained. The 
defendant was asked when and where “this” had oc- 
curred; was “that” what he had reference to when he 
said to Martzett he did not know what this is about; 
and was “this” the reason the defendant had said to 
Martzett, “let’s shake on it.” 
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As we view the record, the ruling of the trial court 
was not prejudicial to any substantial right of the de- 
fendant and the error was harmless beyond a reasonable 
doubt. 

We have also considered the contentions made in the 
separate brief filed by the defendant pro se and find 
them to be without merit. 

The judgment of the District Court is affirmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, v. KAYE CHAPPLE, 
APPELLANT. 
246 N. W. 2d 714 


Filed November 10, 1976. No. 40476. 


1. Criminal Law: Evidence. In a criminal action this court will 
not interfere on appeal with a verdict of guilty based upon 
conflicting evidence unless, as a matter of law, the evidence 
is so lacking in probative force that it is insufficient to support 
a finding of guilt beyond a reasonable doubt. 

2. Criminal Law: Evidence: Witnesses. In determining the suf- 
ficiency of evidence to sustain a conviction in a criminal prose- 
cution, it is not the province of this court on appeal to resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evi- 
dence. Such matters are for the jury. 

8. Criminal Law: Sentences. When two or more persons are 
killed, though it be by a single act, yet, since the consequences 
affect, separately, each person killed, there is a corresponding 
number of offenses. 

4, Criminal Law: Sentences: Double Jeopardy. The test of whether 
consecutive sentences may be imposed under two or more 
counts charging separate offenses, arising out of the same 
transaction or the same chain of events, is whether the offense 
charged in one count involves any different elements. than an 
offense charged in another count. The test is whether some 
additional evidence is required to prove one of the offenses 
than is necessary to prove one of the other offenses. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 
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Frank B. Morrison and Stanley A. Krieger, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before Wuirz, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKeEy, JJ. 


Wuite, C. J. 

Shortly after midnight on March 8, 1975, the defend- 
ant and one Sylvester Criss were in a red and white 
1968 Impala, proceeding north on I-480 in Omaha, Ne- 
braska, when their car went out of control, sheared off 
a road sign, crossed the median, struck a yellow 1972 
Cougar in the south-bound lane, then a light pole, went 
over an embankment, and finally coming to rest. Both 
the driver, Nathan Becerra, and passenger, Deborah 
Becerra, in the Cougar were killed in the collision. 
Thereafter, the defendant was charged with, tried, and 
found guilty by a jury of two counts of motor vehicle 
homicide. The District Court sentenced the defendant 
to a term of 314 to 10 years in the Nebraska Center for 
Women at York, Nebraska, on each count, the sen- 
tences to run consecutively. The defendant appeals her 
conviction and sentence. We affirm the judgment and 
sentence of the District Court. 

The defendant first contends that the District Court 
committed reversible error when it overruled her mo- 
tions for a directed verdict. She argues that the evi- 
dence was insufficient as a matter of law, specifically 
that the State failed to prove beyond a reasonable doubt 
that she was driving the vehicle at the time of the ac- 
cident, an essential element of the crimes charged. 

The evidence adduced at the trial pertaining to the 
issue of who was driving the 1968 Impala was as fol- 
lows. Sylvester Criss testified that the defendant had 
driven his car a few blocks from a restaurant to a bar 
in South Omaha around 10 pm. When they left the 


6 NEBRASKA. REPORTS [VoL. 197 
State v. Chapple 


bar about an hour to an hour and a half later, the de- 
fendant again got into the driver’s seat. He testified 
he let her drive because he thought she was “in better 
shape.” He testified that she drove close to 70 miles 
per hour on the Interstate, and that at one point he 
grabbed the steering wheel to avoid hitting a small for- 
eign car which she was overtaking too rapidly. This 
was shortly before the accident. 

Officer Venditte testified that he saw the defendant 
sitting behind the wheel of a red and white Chevrolet 
in South Omaha about 11 p.m. on the night of the ac- 
cident. 

Kenneth Beckard, a passenger in a vehicle which was 
traveling about 60 to 70 yards behind the 1972 Cougar 
testified that he saw “two shadows” in the Impala as 
it crossed the median. He did not see anyone get out 
of the Impala. There was no one in the Impala when 
he walked down to it after directing traffic around the 
Cougar until the police arrived. Leland Milne, another 
passenger in the same vehicle, testified that he ob- 
served a man and a woman about two-thirds of the way 
up the bank northeast of where the car was, about 60 
feet, when he went down the embankment to check the 
Impala. The woman was the defendant. He talked to 
them but did not determine who was the driver. 

Officer Lynch, who arrived on the scene of the ac- 
cident shortly after it happened, testified that he saw a 
“beige shoe with approximately a two or two and half 
inch heel on it” wedged between the gas pedal and the 
hump when he checked the Impala. He showed the shoe 
to Officer Piernicky while it was still in place. Officer 
Lynch then kept the shoe until he arrived at the hos- 
pital, where he saw an identical shoe lying with the 
defendant’s personal property in the emergency room be- 
neath a bed. Officer Piernicky testified that there was 
no one in the red Chevrolet when he arrived at the 
accident scene, and that the occupants of it were ap- 
proximately 25 feet up the hill from the car. He re- 
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called that the shoe wedged in the red and white Chevro- 
let was a dark shoe, possibly black or navy blue. He 
testified that it was a right shoe. 

The defendant acknowledged that she had been sitting 
in the driver’s seat of Mr. Criss’ car in South Omaha 
that evening and that she drove it a few blocks to a 
bar, but testified that Mr. Criss drove it when they left 
the bar and went onto the Interstate. She testified 
that she had black shoes on the night of the accident. 
Exhibit 14, the left shoe which she was wearing that 
evening was introduced into evidence. She testified that 
she had both shoes on when she left the bar and lost 
her right shoe sometime between entering the Inter- 
state and going to the hospital. She had no idea where 
the right shoe was. 

In State v. McClanahan, 194 Neb. 261, 231 N. W. 2d 
351 (1975), we said: “In a criminal action this court 
will not interfere with a verdict of guilty based upon 
conflicting evidence unless, as a matter of law, the evi- 
dence is so lacking in probative force that it is insuf- 
ficient to support a finding of guilt beyond a reasonable 
doubt.” The evidence, reviewed above, was sufficient to 
support a jury finding that the defendant, beyond a rea- 
sonable doubt, was the driver of the car at the time of 
the accident. The defendant argues that, based upon 
the evidence, it is just as plausible that Mr. Criss was 
driving at the time of the accident. In State v. Bart- 
lett, 194 Neb. 502, 233 N. W. 2d 904 (1975), we said: “In 
determining the sufficiency of evidence to sustain a con- 
viction in a criminal prosecution, it is not the province 
of this court to resolve conflicts in the evidence, pass on 
the credibility of witnesses, determine the plausibility of 
explanations or weigh the evidence. Such matters are 
for the jury.” The District Court was correct in denying 
the defendant’s motions for a directed verdict. 

The defendant next contends that her sentence was 
erroneous and excessive. The District Court sentenced 
the defendant to a term of 314 to 10 years in the Ne- 
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braska Center for Women at York, Nebraska, on each 
count, and directed that these sentences be served con- 
secutively. 

It is settled law in Nebraska that: “When two or 
more persons are killed, though it be by a single act, yet, 
since the consequences affect, separately, each person 
killed, there is a corresponding number of offenses.” 
Jeppesen v. State, 154 Neb. 765, 49 N. W. 2d 611 (1951). 
The defendant argues that when a single highly negli- 
gent act results in the death of two or more persons, 
even though it gives rise to multiple offenses for the 
purposes of prosecution under Jeppesen, supra, for the 
purposes of sentencing, it should be treated as a single 
offense, and that the defendant, therefore, should not 
be subject to imprisonment for a period longer than that 
permitted on a conviction of one count of motor vehicle 
homicide, or a maximum of 10 years. § 28-403.01, 
R. R. S. 1943. There is no merit to this contention. 

The defendant was properly charged with two counts 
of motor vehicle homicide. The District Court had the 
authority to sentence the defendant on each count which 
she was convicted of, and to direct that the sentences 
on each count be served consecutively, keeping in mind 
what was said in State v. Saxon, 193 Neb. 278, 226 N. W. 
2d 765 (1975): “It is well settled that the test of 
whether consecutive sentences may be imposed under 
two or more counts charging separate offenses, arising 
out of the same transaction or the same chain of events, 
is whether the offense charged in one count involves 
any different elements than an offense charged in 
another count. The test is whether some additional evi- 
dence is required to prove one of the offenses than is 
necessary to prove one of the other offenses.” 

For one of the counts the State had to prove the 
death of Nathan Becerra as a result of the defendant’s 
actions. For the other count, the State had to prove 
the death of Deborah Becerra as a result of the defend- 
ant’s actions. This satisfied the Saxon test. There was 
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nothing erroneous in the District Court sentencing the 
defendant as it did. 

From our review of the record we do not believe that 
the sentence is excessive. A sentence imposed within 
statutory limits will not be disturbed on appeal absent 
an abuse of discretion. State v. Howard, 194 Neb. 521, 
233 N. W. 2d 573 (1975). The action of the District 
Court in directing that sentences be served consecu- 
tively will not be disturbed on appeal unless the record 
reveals an abuse of discretion. State v. Tweedy, 196 
Neb. 251, 242 N. W. 2d 629 (1976). The defendant had 
been drinking heavily prior to the accident. A blood 
test, given the defendant by a doctor at the hospital 
after the accident to determine alcoholic content for the 
purposes of giving an anesthetic, revealed the alcoholic 
content in the defendant’s blood at .29 percent by weight 
volume. The defendant was driving at high speed and 
was not even licensed to operate a motor vehicle at the 
time of the accident. The presentence report shows she 
has a lengthy record going back to 1954 including many 
varied offenses, such as obtaining merchandise under 
false pretenses, petit larceny, shoplifting, drunk driving, 
and prostitution. She has been known by over a dozen 
aliases. 

As a result of the defendant’s actions, two innocent 
people lost their lives. The sentence, as it was imposed 
by the District Court, will require the defendant to 
serve a minimum of 614 years, a maximum of 20 years. 
Given the circumstances of this case as revealed in the 
record, we do not believe that this is an excessive price 
for society to ask the defendant to pay. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 

CLINTON, J., dissenting. 

I respectfully dissent for the following reasons. The 
reliance by the court upon Jeppesen v. State, 154 Neb. 
765, 49 N. W. 2d 611, a double jeopardy case, is wholly 
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misplaced and, in my judgment, has no bearing upon 
the question of the propriety of consecutive sentences 
in this case. First: The holding in Jeppesen is probably 
dictum. Second: If it was not, it was nonetheless 
wrongly decided. Third: The defendant’s culpability 
in this case lies in a single, unlawful act and ought to 
be judged in that way, and therefore imposition of a 
maximum sentence which is twice as long as that pro- 
vided by law for the crime involved is unjustified. 

In Jeppesen v. State, supra, the defendant was charged 
with manslaughter arising out of his alleged unlawful 
operation of a motor vehicle. In the accident two peo- 
ple in the second car were killed. Defendant was tried 
for the death of one and acquitted by the jury. He 
was then charged with the death of the other and con- 
victed. On appeal in the second case this court over- 
turned the conviction and dismissed the cause because 
the evidence was insufficient to show any unlawful act 
on the part of the defendant. The court nonetheless 
went on to hold that the prior acquittal did not bar the 
second prosecution. The acquittal by the jury in the 
first case and the dismissal by the Supreme Court in the 
second case were both on the same ground — no un- 
lawful act shown. The Jeppesen dictum was wrong in 
failing to apply the principle of collateral estoppel by 
reason of the acquittal in the first case. 

Ashe v. Swenson, 397 U.S. 436, 90 S. Ct. 1189, 25 L. 
Ed. 2d 469, is in point. There the defendant had been 
acquitted of a charge of robbery. The defense was 
alibi. The robbery in question was of six poker players 
at a single table and only one transaction was involved. 
The United States Supreme Court held that the acquit- 
tal of the defendant on the charge of robbery of one of 
the gamblers prohibited, under principles of former 
jeopardy, subsequent prosecution for robbery of the 
others. The reason was collateral estoppel. Only a 
single transaction was involved and only one issue, that 
is, the identity of the perpetrator. The first acquittal 
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determined that issue. This is the principle that should 
have been applied in Jeppesen. 

We ought not, in my judgment, give inadvertent ap- 
proval to an erroneous application of former jeopardy 
in a case where the question is the propriety of con- 
secutive sentences. 

Since here the defendant was convicted in both cases 
at the same time and did not suffer two trials, jeopardy 
is not involved. See State v. Huffman, 186 Neb. 809, 
186 N. W. 2d 715. In that case the charges were for- 
gery and the uttering of forged instruments. Consecu- 
tive sentences had been imposed. We set one of the 
sentences aside as surplusage. 

In the present case I do not believe consecutive sen- 
tences are justified because a single culpable act is in- 
volved, that is, the driving while intoxicated and in a 
highly dangerous manner. Such conduct is, of course, 
highly reprehensible and atrocious, but I cannot believe 
that if 10 people were killed consecutive sentences ag- 
gragating 3214 to 100 years would be justified, yet this 
is the principle which the court in this case approves. 
Conduct such as here involved, reprehensible as it is, is 
not to be viewed in the same light as a case where a 
person pulls the trigger 10 times and kills or wounds as 
many persons. 

Lastly I believe the sentence is disproportionate to 
other sentences imposed in similar cases. 


McCown, J., joins in this dissent. 


GEORGE W. ABBOTT, APPELLANT, V. NORTHWESTERN BELL 


TELEPHONE COMPANY, A CORPORATION, APPELLEE, 
246 N. W. 2d 647 


Filed November 10, 1976. No. 40498. 


1. Trial: Proximate Cause: Evidence. Where evidence conflicts 
on a question of proximate cause of alleged injuries, the ques- 
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tion is ordinarily for the jury under proper instructions, 

2. Trial: Verdicts: Damages. A verdict will not be set aside 
as inadequate unless so clearly wrong and unreasonable as to 
indicate passion, prejudice, or mistake on the part of the jury. 

3. Trial: Instructions. Jury instructions should be considered as 
a whole and the meaning of the instruction or instructions, 
when taken as a whole, must be considered and not just the 
phraseology of a particular part. 

4. Trial: Instructions: Damages. The jury should be instructed 
to reduce to present value damages for future pain and suf- 
fering. 


Appeal from the District Court for Douglas County: 
JoHN C. BurKE, Judge. Affirmed. 


Warren C. Schrempp, Richard E. Shugrue, and Thomas 
G. McQuade of Schrempp, Dinsmore & McQuade, for 
appellant. 


Joseph K. Meusey of Fraser, Stryker, Veach, Vaughn 
& Meusey, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BrRopKEy, JJ. 


CLINTON, J. 

This is an action for personal injury sustained by 
plaintiff when, on August 24, 1970, the car which he was 
driving was struck in the rear by a motor vehicle be- 
longing to the defendant and driven by one of its em- 
ployees. The plaintiff had been forced to stop his ve- 
hicle quickly because a vehicle ahead of him had stopped. 
Defendant’s vehicle was following and was unable to 
stop in time to avoid striking plaintiff’s car. Defend- 
ant’s speed at impact was estimated to be about 10 
miles per hour. The trial court instructed the jury that 
the defendant was, as a matter of law, guilty of negli- 
gence which was the proximate cause of the collision, 
and submitted to the jury the issues of whether the in- 
juries claimed by the plaintiff were proximately caused 
by the collision and the amount of damages. 


The jury returned a verdict for the plaintiff in the 
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amount of $200 for which judgment was entered. 

The plaintiff on this appeal assigns as error the fol- 
lowing: (1) The verdict is inadequate; (2) instruc- 
tion No. 5 was erroneous because it was inconsistent 
with the instruction directing the issue of negligence and 
permitted the jury to find for the defendant on the is- 
sue which the court had directed; and (3) the court 
erred in giving instruction No. 11 which directed the 
jury to reduce to present worth any award for future 
pain and suffering. We affirm. 

At trial the extent of injuries sustained by the plain- 
tiff in the accident was controverted. We summarize 
as follows. At the scene plaintiff complained of only 
an abrasion on a finger which was bandaged at the 
scene. He further testified that the evening of the ac- 
cident he noticed pain in his neck. He saw Dr. Smith 
the next day, and again a week later. Plaintiff stated 
the pain in his neck was intermittent. In the winter 
of 1970-71 he remodeled his basement. While putting 
some ceiling tile in place and looking up he noted the 
severity of the pain. He then saw a neurologist ap- 
parently on referral from his regular doctor. He saw 
the specialist six times at intervals of about a month 
in 1971 and two times at longer intervals in 1972. 
To this specialist he related the history of the auto ac- 
cident, made complaints of intermittent neck pain, ag- 
gravated pain at the time of the ceiling tile incident, 
and headaches that began in March, about 6 months af- 
ter the collision. The specialist indicated that the head- 
aches were of undetermined origin. The plaintiff also 
complained of forgetfulness which the doctor could not 
causally relate to the accident. His diagnosis was neck 
strain and was based solely upon the complaints of 
plaintiff from time of accident to time of trial. The 
doctor described the injuries as permanent. Medical ex- 
pense for the doctor’s services was $56. 

In August 1975 the specialist hospitalized the plaintiff 
for diagnosis because of the continuing complaint of 
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forgetfulness. The examination disclosed nothing. The 
doctor would not attribute the symptom to injuries at 
the time of the collision. The bill for this hospitaliza- 
tion was $519.75 which was included in the plaintiff’s 
claim for damages. 

In 1971 through 1975 the plaintiff received regular an- 
nual physicals prescribed by the company by which he 
was employed. During each of these physical exami- 
nations he answered in the negative questions of his 
medical history which should have elicited complaints of 
neck pain, headaches, and the taking of medication. 

An examination of the plaintiff on behalf of the de- 
fendant shortly before trial by an orthopedic surgeon 
disclosed no objective signs such as muscle spasm. This 
specialist rendered a diagnosis of no permanent disa- 
bility. Based on the plaintiff’s complaints, he rendered 
the opinion that plaintiff incurred a neck strain in the 
collision. The plaintiff testified that he had been reg- 
ularly taking eight pain-killing pills daily and that his 
sleep was disturbed by the pain. He attributed the 
headaches and forgetfulness to injuries suffered in the 
accident. 

The foregoing summary indicates that there was a 
conflict as to the extent to which the plaintiff’s com- 
plaints were caused by injuries suffered at the time of 
the collision. The jury was not required to accept the 
plaintiff's testimony. Where evidence conflicts on a 
question of proximate cause of alleged injuries, the ques- 
tion is ordinarily for the jury under proper instructions. 
Brewer v. Case, 192 Neb. 538, 222 N. W. 2d 823. A ver- 
dict will not be set aside as inadequate unless so clearly 
wrong and unreasonable as to indicate passion, preju- 
dice, or. mistake on the part of the jury. Parkhurst v. 
Barth, 189 Neb. 154, 201 N. W. 2d 708. 

Instruction No. 5, of which the plaintiff complains, 
was as follows: “Before Plaintiff can recover against 
defendants on his Petition in this action, the burden is 
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upon Plaintiff to prove by a preponderance of the evi- 
dence: 

“1. That as a direct and proximate result of the neg- 
ligence of the Defendant, as found by the Court, the 
Plaintiff sustained damages; and 

“2. The nature, extent and amount of the damages 
thus sustained by the Plaintiff. 

“Tf the Plaintiff has failed to establish any one or 
more of the foregoing numbered propositions by a pre- 
ponderance of the evidence, your verdict will be for the 
Defendant on Plaintiff’s Petition. 

“On the other hand, if the Plaintiff has established 
by a preponderance of the evidence all of the above 
numbered propositions, then your verdict will be for 
Plaintiff.” (Emphasis supplied.) 

An earlier instruction stated: ‘The Court has de- 
termined as a matter of law that the defendant was 
negligent and that said negligence was a proximate 
cause of the accident.” 

Plaintiff argues that the court had directed liability 
for the plaintiff and that this instruction permitted the 
jury independently to reassess the matter which the 
court had directed. The plaintiff is wrong on two 
counts. The court did not direct “liability.” The in- 
struction did not permit the jury to reassess the matter 
which the court had directed. It is, of course, elemen- 
tary that liability depends not only upon proof of neg- 
ligence, but also on proof of causation of damage. The 
court directed the verdict only on the issue that the neg- 
ligence had caused the collision. The extent of injury 
and damage proximately caused by the collision was, 
by the instruction, left to the jury. The two instruc- 
tions must be read together. Jury instructions should 
be considered as a whole and the meaning of an in- 
struction or instructions, when taken as a whole, must 
be considered and not just the phraseology of a par- 
ticular part. Cooper v. Hastert, 175 Neb. 836, 124 N. W. 
2d 387. The instruction given was not erroneous. 
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Instruction No. 11 to the jury was in part as follows: 
“In computing the damages arising in the future, if any, 
because of injuries, you must not simply multiply the 
damages by the length of time you have found they will 
continue or by the number of years you have found that 
the plaintiff is likely to live. Instead, you must deter- 
mine their present cash value.” The only evidence of 
future damages was the claim of pain and suffering 
related to the claim of permanent injury. The plaintiff 
asserts that the instruction is erroneous and cites Chi- 
cago & N. W. Ry. Co. v. Candler, 283 F. 881 (8th Cir., 
1922); Kepler v. Chicago, St. P.. M. & O. Ry. Co, 111 
Neb. 273, 196 N. W. 161; and Culver v. Union P. R. R. 
Co., 112 Neb. 441, 199 N. W. 794. It is true that this 
court over the years has vacillated on the question of 
whether the jury should be instructed to reduce damages 
for future pain and suffering to present value. See the 
commentary to NJI No. 4.13. The utility of the rule is 
arguable, but it is one that everybody can live with if 
the rule is certain. The most recent pronouncements 
of this court have approved the procedure of instructing 
the jury to reduce damages for future pain and suffer- 
ing to present value. Wolfe v. Mendel, 165 Neb. 16, 84 
N. W. 2d 109; Zawada v. Anderson, 181 Neb. 467, 149 
N. W. 2d 329; Oberhelman v. Blount, 196 Neb. 42, 241 
N. W. 2d 355. We adhere to the rule of those cases. 

AFFIRMED. 


STANLEY J. HoTovy, APPELLANT, v. TOWN oF ULYSSES 

TOWNSHIP, BUTLER CounTy, NEBRASKA, ET AL., APPEL- 

LEES, FRANK P. KARPISEK ET AL., INTERVENERS-APPELLEES, 
246 N. W. 2d 652 


Filed November 10, 1976. No. 40536. 


Highways. It is not essential that a public road be laid out 
upon the exact line prayed for in the petition, and slight varia- 
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tions in order to procure a more practicable route are per- 
missible. 


Appeal from the District Court for Butler County: 
Howarp V. Kanovurr, Judge. Affirmed. 


Robert L. Blevens of Blevens, Bartu, Blevens & Jacobs, 
for appellant. 


James N. Norton, for appellees, 


James M. Egr and William E. Tomek, for interveners- 
appellees. 


Heard before Wuitre, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLinton, and Bropkey, JJ. 


BoSLAuGH, J. 

The issue on this appeal is the location of a township 
road constructed in 1872. The trial court found that 
the centerline of the road as presently constructed is 
the centerline of the road in question. The plaintiff 
has appealed. 

The plaintiff is the owner of the northeast quarter 
of Section 30, Township 13 North, Range 2 East of the 
6th P.M. in Butler County, Nebraska. The defendants 
are Ulysses Township and the members of the township 
board. The interveners are landowners in Sections 20 
and 29. The road in question runs north and south be- 
tween Sections 29 and 30 and along the west line of Sec- 
tion 20. 

The action as commenced contained two causes of ac- 
tion. The first cause of action related to drainage as 
affected by the roads constructed along the north and 
east lines of the plaintiff's property. The plaintiff 
sought injunctive relief to compel improvement of the 
roads to restore natural drainage conditions. The is- 
sues involved in the first cause of action were resolved 
by stipulation between the parties and are not involved 
in this appeal. The second cause of action sought de- 
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claratory relief as to the location of the north and south 
road between Sections 29 and 30. 

The facts are not in dispute. The road was estab- 
lished by the commissioners of Butler County pursuant 
to a petition filed March 28, 1872. The petition and no- 
tice described the location of the road as commencing 
at the southeast corner of Section 31 in Township 13 
North “and running thence North on a line parallel with 
the Line between Range 1 & 2 Hast, following Section 
Lines as nearly as practicable” to the northeast corner 
of Section 31 in Township 16 North, all in Range 2 East 
of the 6th P.M. The petition was allowed by the com- 
missioners on April 3, 1872. The statute then in effect 
provided a public road was to be 66 feet wide. Ch. 47, 
§ 3, R. S. 1866. 

A plat attached to the decree of the trial court indi- 
cates that at the northeast corner of Section 30, the 
centerline of the road as presently constructed coincides 
with the line between Sections 29 and 30. At the south- 
east corner of the northeast quarter of Section 30 the 
centerline of the road as presently constructed is ap- 
proximately 56 feet west of the line between Sections 29 
and 30. The result is that at the south line of the plain- 
tiff’s property the road as presently constructed is lo- 
cated wholly upon the plaintiff's property. 

The plaintiff's theory is that the centerline of the 
road which was established in 1872 was the section line 
between Sections 29 and 30. However, there is no evi- 
dence which shows that the road as constructed in 1872 
actually followed the section line. 

The petition and notice stated only that the road 
should follow section lines “fas nearly as practicable.” 
The stipulation recites that the road has been located in 
its existing position for more than 10 years last past. 
The petition of the interveners, Mary S. Klein and 
Maurice Klein, alleged that the road and the fence line 
along the west side of the northwest quarter of Section 
29 have been in their present locations since 1927. 
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There is no evidence that the road was established or 
ever located in any other place than its present location. 

It is not essential that a public road be laid out upon 
the exact line prayed for in the petition, and slight vari- 
ations in order to procure a more practicable route are 
permissible. Richardson v. Frontier County, 94 Neb. 27, 
142 N. W. 528. See, also, Brandt v. Olson, 79 Neb. 612, 
113 N. W. 151, on rehearing, 79 Neb. 617, 114 N. W. 587; 
State ex rel. Draper v. Freese, 147 Neb. 147, 22 N. W. 
2d 556. 

The fact that there may be no obstruction on the land, 
apparent at this time, to explain why the road was es- 
tablished in its present location is not controlling. What 
is controlling is the fact that so far as the record dis- 
closes, the road has always been in this location. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


J. P. THEISEN AND SONS, A COPARTNERSHIP, APPELLEE, V. 
AKSARBEN CONTRACTING CORPORATION, A CORPORATION, 
APPELLANT. 
246 N. W. 2d 720. 


Filed November 10, 1976. No. 40537. 


1. Trial: Evidence. In determining whether the evidence supports 
the findings of the trial court in an action at law where the 
jury has been waived, the evidence must be considered in the 
light most favorable to the successful party, all conflicts must 
be resolved in his favor, and he is entitled to the benefit of 
every inference that can reasonably be deduced from the evi- 
dence. 

2. Trial: Judgments. The judgment of the trial court in an action 
at law where a jury has been waived has the effect of a verdict 
of a jury and it will not be set aside on appeal unless clearly 
wrong. 


Appeal from the District Court for Madison County: 
Merritt C. WARREN, Judge. Affirmed. 
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Hutton & Garden for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BRODKEY, JJ. 


Bostaucu, J. 

This case involves a dispute arising out of a Soil Con- 
servation Service (SCS) contract. The defendant, Ak- 
sarben Contracting Corporation entered into a contract 
on June 28, 1971, to construct two grade stabilization 
structures for the AOWA Creek Watershed Project in 
Dixon County, Nebraska. One structure was to be 
erected at site 12-8. The other structure was to be built 
at site 31-1. The original contract price was $64,782. 

The defendant received a notice to proceed with the 
work on July 30, 1971. According to the provisions of 
the contract, work was to be completed by November 
18, 1971. On August 30, 1971, SCS notified the defend- 
ant its performance was not satisfactory because the 
work was approximately 35 percent behind schedule. 
On September 23, 1971, SCS notified the defendant that 
unless substantial progress was made within the next 10 
days its right to proceed with the work would be ter- 
minated. At that time 48 percent of the time had ex- 
pired but only 5 percent of the work had been com- 
pleted. This letter also notified the defendant it would 
be held liable for any increase in cost occasioned by the 
government in completing the work and for liquidated 
damages as provided in the contract for failure to com- 
plete the work on schedule. On October 21, 1971, the 
defendant’s right to proceed with the work was ter- 
minated. At that time 70 percent of the time had ex- 
pired and only 25 percent of the work had been com- 
pleted. 

The default letter was later withdrawn pursuant to 
an agreement by the defendant to subcontract the bal- 
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ance of the work to the plaintiff, J. P. Theisen and Sons. 
This litigation arises out of the contract or subcontract 
between the plaintiff and the defendant. There was no 
written memorandum of the contract other than the 
plaintiff's proposal which consisted of a list of estimated 
quantities of work to be done at each job site together 
with the unit price for each type of work. 

The plaintiff claims that its agreement with the de- 
fendant was to perform all work remaining to be done 
on the project and to be paid the amounts the defendant 
would have received if it had performed the work. The 
defendant claims that the plaintiff agreed to perform 
all the remaining work in the time specified in the con- 
tract and for the amounts listed in the plaintiff’s pro- 
posal. At the outset the defendant’s claim does not ap- 
pear to be reasonable because the items listed in the pro- 
posal were merely estimates of the amount of work re- 
maining to be done, and a very large part of the con- 
tract time had expired before the plaintiff took over 
the work. 

The plaintiff completed the work to the satisfaction 
of SCS but not within the time specified in the con- . 
tract. The defendant paid $22,896.47 to the plaintiff. 
The plaintiff claimed it was entitled to an additional 
amount of $12,150.16. The trial court found generally 
for the plaintiff and fixed the amount due the plain- 
tiff at $11,955.66. The defendant has appealed. 

In determining whether the evidence supports the 
findings of the trial court the evidence must be con- 
sidered in the light most favorable to the plaintiff, all 
conflicts must be resolved in its favor, and it is entitled 
to the benefit of every inference that can reasonably be 
deduced from the evidence. 

There are five items in dispute. Two of them involve 
change orders; two involve additional work required to 
repair water damage that occurred to work which had 
been completed by the defendant, but not adequately 
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protected; and the liquidated damages assessed against 
the defendant by SCS. 

The principal item in dispute is the $2,378 assessed 
against the defendant as liquidated damages for failure 
to complete the work within the time specified in the 
contract. The evidence in regard to this item is in dis- 
pute and cannot be reconciled. The plaintiff’s evidence 
was to the effect that the plaintiff agreed only to com- 
plete the work as quickly as possible. The parties are in 
agreement that there was never any discussion concern- 
ing liquidated damages. 

The next largest item concerned $1,500 paid the de- 
fendant because of a change in the borrow area at site 
31-1. The first borrow area proved to be unsatisfactory 
so an alternate borrow area was designated and as a 
result an additional $1,500 was paid to the defendant. 
The original borrow area was behind a dam that was 
being constructed. The alternate borrow area was at 
the top of a hill nearby and, according to the plaintiff’s 
evidence, involved a longer and more difficult haul. 

The plaintiff claimed that it was entitled to the 
$1,500 because it performed the additional work incident 
to the use of the alternate borrow area. The defendant 
claimed it was entitled to retain the $1,500 because it 
negotiated the arrangement with SCS before the plain- 
tiff commenced work on the subcontract and the plain- 
tiff knew about the change. The defendant’s position 
if sustained would be in the nature of a windfall since 
all the extra work incident to the change in the borrow 
area was performed by the plaintiff. 

The remaining three items involve common excavation 
work in the amount of $740.44 performed by the plain- 
tiff and $350 for channeling work at site 12-8. The 
common excavation work was in the nature of repairs 
to work that had been completed by the defendant but 
which sustained water damage. Further excavation and 
back fill was necessary to make the work acceptable. 


en 
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The channel work was an extra item added by SCS 
when the work on the project was nearly complete. 

The finding by the trial court on each of the disputed 
items is equivalent to the verdict of a jury and will not 
be set aside on appeal unless clearly wrong. All the is- 
sues involved in this appeal were questions of fact. The 
evidence was in conflict, but the plaintiff’s evidence was 
clearly sufficient to sustain the finding in its favor on 
each of the disputed items. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


JOHN GREEN, APPELLANT, V. JAMES HOUSEWORTH, APPELLEE. 
246 N. W. 2d 650 


Filed November 10, 1976. No. 40564, 


1. Motor Vehicles: Negligence. Where the vision of a driver is 
obscured, it is his duty to stop until visibility is restored or 
to reduce his speed and have his car under such control that 
he can stop immediately if necessary. 

Conditions which materially impair or wholly 

destroy visibility impose upon drivers a duty to exercise a 

degree of care commensurate with the surrounding circumstances. 


Appeal from the District Court for Douglas County: 
JOHN E, CiarK, Judge. Affirmed. 


J. Michael Fitzgerald of Matthews, Kelley, Cannon & 
Carpenter, for appellant. 


D. Nick Caporale of Schmid, Ford, Mooney, Frederick 
& Caporale, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BRoDKEY, JJ. 


BosLaucH, J. 

This is an appeal in an action for damages arising out 
of an automobile accident. The jury returned a verdict 
for the defendant and the plaintiff has appealed. 
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The accident happened on August 25, 1973, at about 
5:30 p.m. The weather was clear and the road was dry. 
The plaintiff was returning to Omaha, Nebraska, after 
fishing in a backwater along the west bank of the Mis- 
souri River in Washington County, Nebraska. He was 
driving south on the river road which is 24 to 26 feet 
wide and surfaced with rock or gravel. He was follow- 
ing another automobile operated by his brother, Willie 
Green, which raised a large amount of dust. The plain- 
tiff testified that he followed the Willie Green car for 
about a mile or two at a distance of a car length and 
a half and then at the request of his mother, a pas- 
senger in the car, slowed down to approximately 5 miles 
per hour. The plaintiff claims that he was on the right 
side of the road at all times. 

The defendant was driving north on the river road at 
about the same time. He met the automobile operated 
by Willie Green at a point about 114 miles north of the 
county line. He estimated its speed at between 50 and 
60 miles an hour. The defendant had been traveling 
about 45 miles per hour and reduced his speed to about 
33 miles an hour as he passed the Willie Green automo- 
bile. He kept his foot off the accelerator and coasted 
into the dust. About 4 seconds later he saw the plain- 
tiff’s automobile which was then about 5 feet away and 
“in the middle” to his side of the road and at an angle 
to his car. The impact occurred immediately with the 
left front ends of the two cars colliding. After the 
accident the plaintiff’s car was on the west side of the 
road headed to the southeast. The defendant’s car was 
on the east side of the road headed to the northwest 
with the back end in the ditch and the rear wheels off 
the road. The defendant claims that he was on the right 
side of the road at all times. 

At the close of the evidence the plaintiff moved for 
a directed verdict on the issues of negligence, proximate 
cause, and contributory negligence which motion was 
overruled. The plaintiff also submitted instructions, 


Vou. 197] SEPTEMBER TERM, 1976 25 


Green v. Houseworth 


which were refused, to the effect that the defendant was 
negligent in failing to keep a proper lookout, maintain 
reasonable control, and in driving at an excessive rate 
of speed. 

The case was submitted to the jury on the issues of 
negligence, proximate cause, and contributory negli- 
gence as alleged in the petition and answer. The plain- 
tiff contends the trial court should have directed a ver- 
dict on the issues of negligence and proximate cause. 
He relies on evidence that the defendant’s vision was 
obscured by the dust and the defendant was unable to 
stop in time to avoid a collision after the plaintiff’s au- 
tomobile came into view. 

The plaintiff cites Murray v. Pearson Appliance Store, 
155 Neb. 860, 54 N. W. 2d 250, in which it was said that 
where the vision of a driver is obscured, it is his duty 
to stop until visibility is restored or to reduce his speed 
and have his car under such control that he can stop 
immediately if necessary. 

Conditions which materially impair or wholly destroy 
visibility impose upon drivers a duty to exercise a de- 
gree of care commensurate with the surrounding circum- 
stances. Stevens v. Shaw, 179 Neb. 34, 136 N. W. 2d 169. 
It is usually a jury question whether the conduct of a 
driver confronted with such conditions was negligent 
under the circumstances. In Huston v. Robinson, 144 
Neb. 553, 13 N. W. 2d 885, this court noted that there is 
danger of being struck from the rear when one stops 
his car because of poor visibility on a highly traveled 
highway. Where visibility is lacking it is the duty of a 
driver to exercise the care of a reasonable and prudent 
person under similar circumstances. 

There was some conflict in the evidence as to the ex- 
tent the vision of each driver was obscured by the 
dust. The defendant testified that he could not see more 
than a foot beyond the front of his car after he entered 
the dust although he could see the weeds and the ditch 
on the right side of the road. The plaintiff testified 
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that he first saw the defendant’s automobile when it 
was about 50 feet in front of him. 

The defendant did take some precautions when he saw 
the Willie Green car approaching. He reduced his speed 
and continued to decelerate as his car entered the dust. 
The impact occurred about 4 seconds later. Whether 
this was negligence with respect to an automobile mov- 
ing in the opposite direction was a jury question. See 
Bainter v. Appel, 124 Neb. 40, 245 N. W. 16. 

It is clear that the accident would not have happened 
if both cars had been on the right side of the road at 
the time of the impact. If the defendant’s automobile 
was on the right side of the road at the time of the im- 
pact, the specifications of negligence about which the 
plaintiff complains were not a proximate cause of the 
collision. 

Miller v. Arends, 191 Neb. 494, 215 N. W. 2d 891, in- 
volved a head-on collision between automobiles proceed- 
ing in opposite directions on a two-lane highway in a 
snowstorm. In that case we said: “The critical fact in 
this case is whether Arends was on the east side of the 
road at the time of the impact. * * * If Arends was 
on his right side of the road at the time of impact, 
then the collision occurred because the Harris automo- 
bile crossed the centerline. In that event the plaintiff 
could not recover from Arends because his negligence, 
if any, was not the proximate cause of the accident.” 

The critical fact in this case is whether one or both 
of the parties were on the wrong side of the highway at 
the time of the collision. The evidence was in conflict 
and the issues of negligence, proximate cause, and con- 
tributory negligence were for the jury. 

The judgment of the District Court is affirmed. 

: AFFIRMED. 
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MARIANNE W. JACKSON, APPELLEE, v, Davip R. JacKSON, 
APPELLANT, 
246 N. W. 2d 722 


Filed November 10, 1976. No. 40577. 


1. Divorce: Property. The division. of property made by the trial 
court in a marriage dissolution action will not be disturbed on 
appeal unless patently unfair on the record. 

2. Divorce: Alimony. The fixing of alimony rests in the sound 
discretion of the trial court, and, in the absence of an abuse 
of discretion, will not be disturbed on appeal. 

3. Divorce: Property: Alimony. Alimony, support, and property 
settlement issues must be considered together to determine 
whether the trial court abused its discretion, 


Appeal from the District Court for Dodge County: 
RoserT L. Flory, Judge. Affirmed as modified. 


William G. Line of Kerrigan, Line, Martin & Hanson, 
for appellant. 


Neil W. Schilke of Sidner, Svoboda, Schilke, Wiseman 
& Thomsen, for appellee. 


Heard before Wurst, C. J., SPENCER, BosLAuGH, 
McCown, NEwTON, CLINTON, and BropkeEy, JJ. 


Cuinton, J. 

This appeal arises in an action for dissolution of mar- 
riage. The husband appeals and urges: (1) The award 
of alimony is excessive; (2) the property division is 
unfair to him; and (3) the award of child support is 
excessive. We clarify and modify the award for child 
support, but otherwise affirm. 

The parties were married in 1956 and have two 
daughters, one born October 29, 1959, and the other Au- 
gust 13, 1965. The husband is a business executive and 
his annual income from salary and commissions is be- 
tween $30,000 and $36,000. The husband’s salary is 
payable weekly. More than half of his annual income 
is in the form of commissions on sales and this is pay- 
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able annually. In addition, he receives some fringe 
benefits from his employment such as a noncontribu- 
tory retirement plan and the use of an automobile. The 
wife is currently attending college and plans to obtain 
a degree after one more year of school. She hopes for 
a career as an accountant and has had some previous 
business experience. 

The net value of the property of the parties to which 
any value was assigned was about $70,000, consisting 
principally of equity in a home in Fremont, Nebraska, 
and equity in the balance of a contract for a sale of an 
Ohio home, household goods, and some miscellaneous 
personal property, including an auto, boat, stock, small 
savings, and other property of uncertain value. The 
court awarded to the wife personal property, exclusive 
of household goods, of a value of about $2,800; the house- 
hold goods which are of considerable value, part of 
which consists of antiques which were gifts from her 
family; and the sum of $9,186 to be paid by husband to 
wife. This latter amount is approximately one-half of 
the net value of the balance on the Ohio contract. The 
husband was awarded the balance due on the Ohio con- 
tract and valued property of about $8,300. The court 
directed that the Fremont house be sold and the net 
proceeds be divided equally, and it further awarded the 
wife alimony of $2,700, payable at the rate of $150 
monthly. Furthermore, the husband was ordered to pay 
certain obligations which accrued during the divorce 
proceedings, the balance of a real estate commission on 
the sale of the Ohio property, and income tax owed for 
the year 1975. 

The decree awarded child support “at the rate of $150 
per week continuing during the time of the minority of 
the dependents herein.” In addition, the husband was 
required to maintain hospital and medical insurance for 
the children and during their minority to keep in force 
certain life insurance policies on his own life and the 
lives of the children. 
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It is not possible to determine precisely the values of 
the property awarded to each party, but the divisions 
are not clearly inequitable. Neither is the periodic al- 
imony excessive. We find the award for child support 
ambiguous and modify it as follows: $150 per week un- 
til the older child reaches her majority and $100 per 
week thereafter during the minority of the younger 
child. 

It is apparent that the husband cannot make the ali- 
mony and child support payments required solely from 
his salary. This presents some practical problems for 
him because the commission income is paid once yearly, 
but does not justify reducing payments which are other- 
wise reasonable. 

The following principles are applicable. The division 
of property made by the trial court in a marriage dis- 
solution action will not be disturbed on appeal unless 
patently unfair on the record. Fanning v. Fanning, 194 
Neb. 821, 235 N. W. 2d 878. The fixing of alimony rests 
in the sound discretion of the trial court, and, in the 
absence of an abuse of discretion, will not be disturbed 
on appeal. Olson v. Olson, 195 Neb. 8, 236 N. W. 2d 
618. Alimony, support, and property settlement issues 
must be considered together to determine whether the 
trial court abused its discretion. Olson v. Olson, supra. 

The wife is awarded the sum of $300 for the services 
of her attorney in this court. 

AFFIRMED AS MODIFIED. 


JAMES VANGREEN, APPELLEE, V. INTERSTATE MACHINERY 
AND SUPPLY CO., A CORPORATION, APPELLANT, IMPLEADED 
WITH GEORGE L. FRAISSINET ET AL., APPELLEES, 

246 N. W. 2d 652 


Filed November 10, 1976. No. 40584. 


Workmen’s Compensation: Contribution: Parties. The Nebraska 


30 NEBRASKA REPORTS [Vot. 197 
Vangreen v. Interstate Machinery & Supply Co. 


Workmen’s Compensation Act bars an action by a third party 
tort-feasor against an employer for contribution or indemnity 
based on a claim arising from the injury. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Haney, Hansen, Katz & Engels, for appellant. 


John R. Douglas and Patrick B. Donahue of Cassem, 
Tierney, Adams & Gotch, for appellee PPG Industries, 
Inc. 


Wall & Wintroub, for appellee Vangreen. 
Ernest Wintroub, for appellee Hiab-Foco, A.B. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkeEy, JJ. 


Newton, J. 

James Vangreen, plaintiff, brought this action against 
Interstate Machinery and Supply Co., hereinafter re- 
ferred to as Interstate, and George L. Fraissinet to re- 
cover for injuries to his right hand sustained while in- 
stalling glass panes in a building. Plaintiff’s employer 
PPG Industries, Inc., hereinafter referred to as PPG, 
was made a party for the purpose of determining its 
subrogation rights under the Nebraska Workmen’s Com- 
pensation Act. PPG was also the employer of defendant 
Fraissinet. Interstate settled plaintiff’s claim, filed a 
cross-claim against PPG, and seeks indemnification or 
contribution on the ground that PPG’s negligence was 
the proximate cause of the accident. PPG’s demurrer 
to the cross-claim was sustained. 

Interstate assigns as error the ruling of the trial court 
that recovery is barred by the Workmen’s Compensation 
Act; that its settlement with plaintiff was an admission 
of liability; and also that it constituted a voluntary pay- 
ment. We affirm the judgment of the District Court. 

Section 48-148, R. R. S. 1943, provides: “If any em- 
ployee, or his dependents in case of death, of any em- 
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ployer subject to the provisions of sections 48-109 to 48- 
147 files any claim with, or accepts any payment from 
such employer, or from any insurance company carry- 
ing such risk, on account of personal injury, or makes 
any agreement, or submits any question to the court 
under said sections, such action shall constitute a re- 
lease to such employer of all claims or demands at law, 
if any, arising from such injury.” (Emphasis supplied.) 

Section 48-118, R. R. S. 1948, provides that in the 
event the injured employee recovers from a third party 
for injuries sustained, the employer shall be subrogated 
and reimbursed for any compensation paid. 

In Annotation, 53 A. L. R. 2d 977, appears an exten- 
sive annotation on the subject at issue here with a num- 
ber of additional cases cited in the supplement thereto. 
The great majority of the various jurisdictions dealing 
with the question have held that a third person tort- 
feasor, who is liable for injuries to, or for the death of, 
a workman, is not entitled to recover contribution from 
the workman’s employer, notwithstanding the latter’s 
negligence concurred in causing the injury or death, 
where the employer, the employee, and the injury or 
death are covered by the provisions of a workmen’s com- 
pensation act. The decisions are based on two theories. 
First, that an employer covered by a compensation act 
does not have a common liability with a third party 
tort-feasor which is a necessary requisite to securing 
contribution. Second, that compensation acts must be 
construed ‘as specifically limiting the liability of the em- 
ployer, not only to the employee, but as to third persons 
as well. This proposition has, in some circumstances, 
been applied to the theory of indemnity as well as that 
of contribution. 

Plaintiff Vangreen, for a cause of action against In- 
terstate, alleged that it rented to PPG a hoist -truck and 
that his injuries were proximately caused by Interstate’s 
negligence in that the hoist was improper for the type 
of work for which Interstate knew it was to be used, 
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was not designed to handle the loads required, had a 
defective valve, failed to respond promptly to its con- 
trols, and that Interstate failed to apprise the hoist op- 
erator of its peculiarities. This is the action which In- 
terstate settled and for which it now seeks indemnity 
from PPG. In its cross-claim against PPG, Interstate 
charges the accident was attributable to negligence on 
the part of PPG and its employee Fraissinet who oper- 
ated the hoist. Interstate also alleges that it compro- 
mised and settled with Vangreen “in order to minimize 
the time and expenses of further defending plaintiff's 
action, and in view of the exposure of this defendant in 
the event plaintiff would obtain a verdict against the 
defendant, compromised plaintiff’s claim in the amount 
of $42,000.00, said sum being fair and reasonable under 
all of the circumstances then and there existing.” In 
its cross-claim Interstate also denies any negligence on 
its part. In its brief Interstate states that a further 
reason for its compromising the Vangreen claim was its 
exposure to liability under section 39-6,193, R. R. S. 
1943. That statute renders truck owners liable for in- 
juries sustained by others from the operation of a leased 
truck. The statute is inapplicable here as it was the 
operation of the hoist and not the truck that was in- 
volved in the injury. 

It is apparent that Interstate’s assertion that it was 
free of negligence has little, if any, validity in view of 
the nature of its settlement with Vangreen and this is 
apparent on the face of its cross-claim. Assuming, as 
we must since this case was determined on a demurrer, 
that PPG was also guilty of negligence contributing to 
the accident, is Interstate entitled to indemnity? Inter- 
state does not urge a right to recover under an express 
or implied contract of indemnity but seeks recovery on 
the theory that PPG is a joint tort-feasor. Under such 
circumstances, is the exclusive-remedy provision con- 
tained in the Nebraska statutes circumvented? The 
statute, section 48-148, R. R. S. 1943, provides that a 
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workmen’s compensation action “shall constitute a re- 
lease to such employer of all claims or demands at law, 
if any, arising from such injury.” Section 48-118, 
R. R. 8. 1943, awards to the employer subrogation rights 
against third parties. It is evident that the exclusive- 
remedy provision is not confined to the injured party 
but is designed to cover all claims “arising from such 
injury.” Interstate’s cross-claim is based on negligence 
and necessarily arises from the injury. The statute is 
not limited to claims for damages and it will not avail 
to assert that this is a claim for indemnity rather than 
damages. 

The majority rule holds that, when the relation be- 
tween the parties involves “no contract or special rela- 
tion capable of carrying with it an implied obligation to 
indemnify, the basic exclusiveness rule generally cannot 
be defeated by dressing the remedy itself in contractual 
clothes, such as indemnity, since what governs is not 
the delictual or contractual form of the remedy but the 
question: is the claim ‘on account of the injury, or on 
account of a separate obligation running from the em- 
ployer to the third party?” 2A Larson, Workmen’s 
Compensation Law, § 76.44, p. 14-405. See, also, Mon- 
toya v. Greenway Aluminum Co., Inc., 10 Wash. App. 
630, 519 P. 2d 22; Hilzer v. MacDonald, 169 Colo. 230, 
454 P. 2d 928; Slattery v. Marra Bros., Inc., 186 F. 2d 134 
(2d Cir., 1951); Graham v. City of Lincoln, 106 Neb. 305, 
183 N. W. 569. To hold otherwise would nullify the ex- 
clusive-remedy provision in the statute and the statutory 
right of subrogation. If an injured workman recovers 
from a third party tort-feasor and such tort-feasor is 
permitted to recover from the employer, the protection 
accorded the employer by the Workmen’s Compensation 
Act is circumvented as in the end the employer pays not 
only the compensation provided by statute but must pay 
all other damages. As well permit the injured work- 
man to sue the employer for damages in the first in- 
stance as the result is the same. 
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The judgment of the District Court is affirmed. 
AFFIRMED. 


MICKELSON & MICKELSON Hay CONTRACTORS, A COPARTNER- 
SHIP OF C. E. MICKELSON AND D. L. MICKELSON, APPEL- 
LANTS, V. EARL CHRISTENSEN, APPELLEE. 

246 N. W. 2d 655 
Filed November 10, 1976. No. 40591. 


1. Trial: Judgments. The judgment of a trial court in an action 
at law where the jury has been waived has the effect of a 
jury verdict and it will not be set aside on appeal unless 
clearly wrong. 

2. Trial: Evidence. Where there is irreconcilable conflict on a 
material issue, this court on appeal will, in determining the 
weight of the evidence of witnesses who appear in court to 
testify, consider the fact that the trial court observed them 
and their manner of testifying and must have accepted one 
version of the facts rather than the other. 


Appeal from the District Court for Garden County: 
ALFRED J. Kortum, Judge. Affirmed. 


Benjamin M. Shaver, for appellants. 
Richards & Richards and Eugene J. Hynes, for appellee. 


Heard before Wuirr, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BropDKEy, JJ. 


White, C, J. 

This case involves a haying contract dispute. The 
plaintiffs brought two causes of action against the de- 
fendant alleging, first, that the defendant wrongfully 
violated the terms of their agreement, and secondly, that 
the defendant wrongfully prevented the plaintiffs from 
further performance under the contract, and sought 
damages on each count. The defendant filed a counter- 
claim alleging that the plaintiffs breached the contract 
by failing to perform satisfactorily and sought dam- 
ages. 
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The parties waived a jury trial and the matter was 
tried to the court. The District Court found that the 
plaintiffs failed to sustain their burden of proof on 
their two causes of action and found generally against 
the plaintiffs. The court further found that the defend- 
ant failed to sustain his burden of proof on his counter- 
claim and generally found against the defendant on the 
counterclaim. The plaintiff’s petition and defendant’s 
counterclaim were dismissed. The plaintiffs appeal. We 
affirm the judgment of the District Court. 

The record reveals the following facts. The hay con- 
tract was entered into by the parties on June 5, 1973. 
It provided that the plaintiffs were to stack “all of the 
hay located on the property known as the Eldred 
Ranch * * * which will yield approximately 5000 tons of 
hay” for the defendant. The plaintiffs were to be paid 
$6.50 per ton of hay. It was agreed that the term “all 
of the hay” in the contract meant all the hay that was 
to be stacked on the Eldred Ranch. The term “which 
will yield approximately 5000 tons of hay” in the con- 
tract was placed there at the request of Dan Mickelson 
so that the plaintiff could show the contract to their 
banker and obtain financing. At the trial, Clarence 
Mickelson testified that this term was to guarantee the 
plaintiffs 5,000 tons of hay. The defendant, Earl Chris- 
tensen, testified that he was not guaranteeing any spe- 
cific amount of hay. He further testified that there 
were 5,000 tons of hay on the Eldred Ranch, and that 
the plaintiffs could have stacked that amount had they 
gotten after it. 

The Mickelsons started working around July 10, 1973. 
Jack DeWitt, foreman since 1950 at the Eldred Ranch, 
testified that he had the opportunity to view the 
Mickelsons’ haying operation almost every day as he 
flew over the ranch checking cattle and fences. He tes- 
tified that the Mickelsons were “real slow and were 
broke down a lot and spent a lot of time in the shop.” 
Often there was just one man working. Dan Mickelson 
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testified at the trial that he actually never worked on 
the Eldred Ranch. 

Clarence Mickelson testified that he had 2 brand new 
swathers and 2 hay busters, one was 2 years old and one 
was 3 years old. The defendant testified that he saw 
the Mickelsons’ equipment and that it was pretty old 
and pretty well beat up. He also testified that he never 
observed the Mickelsons using all their equipment at one 
time. 

Clarence Mickelson testified that under ordinary con- 
ditions, they should have been able to put up around 30 
stacks per day with 2 hay busters such as his. There 
was testimony that the Mickelsons were putting up only 
about 3 stacks per day and that during 1 week they put 
up only 4 stacks; during another, 5; and another, 17. 

There was testimony that the Mickelsons changed 
sickle blades about once per week. The defendant tes- 
tified that the Mickelsons did a poor job mowing and 
left patches of hay on the ground. He testified that a 
sharp blade should not do this. There was testimony 
that changing sickle blades twice a day insures that the 
hay will be properly mowed down. 

Clarence Mickelson testified that they stacked ap- 
proximately 420 stacks. However, he stated that he 
never made an actual count of the stacks. Allen Reed, 
who was employed by the Mickelsons, testified that in 
his opinion they stacked around 450 to 500 stacks. 
Clarence Mickelson testified that the stacks they put up 
averaged around 6 tons. 

The defendant testified that he counted the stacks put 
up by the Mickelsons and that there were 219 of them. 
He stated that in his opinion the stacks put up by them 
averaged about 2 tons. Jack DeWitt testified that he 
counted the stacks from the air several times. Gerald 
DeWitt, a ranch-hand on the Eldred Ranch, testified 
that he counted the stacks put up by the Mickelsons as 
he moved them and that he moved 168 of them. He 
testified that some stacks were left in the meadows and 
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that he did not move about 43 of the stacks put up by 
the Mickelsons which were already in the yard. 

There was testimony that the stacks put up by the 
Mickelsons were smaller than what is considered cus- 
tomary, and that their stacks had holes, or doughnuts, 
in them, which would cause water to accumulate in the 
stacks and spoil the hay. The defendant testified that 
he had to bring in additional personnel in the latter part 
of August 1973, because the Mickelsons were not getting 
the hay stacked that they were supposed to. There was 
testimony that the haying season should be completed 
by early September because at that time hay starts to 
lose its food value and the weather makes it difficult 
to work. 

Clarence Mickelson testified that the defendant told 
them they were through on September 14, 1973. The 
defendant testified that the Mickelsons left on Septem- 
ber 14, 1973, without informing or notifying him. He 
stated that he did not tell them they were through, nor 
did he order them off the place. 

Based on a formula supplied by the local A.S.C.S. of- 
fice, the defendant testified that he computed the hay 
tonnage put up by the Mickelsons to be 642 tons. At 
the contract price of $6.50 per ton, this would come to 
$4,173. During the time that the Mickelsons worked for 
the defendant they were paid $5,500 plus $597.90 for 
gas, diesel, and oil expense for a total of $6,097.90. 

It is a basic rule that when this court reviews a de- 
termination by a trial court, where there is a conflict in 
the evidence, this court will consider the fact that the 
trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the 
facts over the other. As was stated in Peters v. Halli- 
gan, 182 Neb. 51, 152 N. W. 2d 103 (1967): “Where 
there is irreconcilable conflict on a material issue, this 
court will, in determining the weight of the evidence 
of witnesses who appear in court to testify, consider the 
fact that the trial court observed them and their man- 
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ner of testifying and must have accepted one version of 
the facts rather than the other.” 

In this case, the parties waived a jury trial and the 
case was tried to the court. The judgment of a trial 
court in an action at law where the jury has been waived 
has the effect of a jury verdict and it will not be set 
aside on appeal unless clearly wrong. Crane Co. v. 
Roberts Supply Co., 196 Neb. 67, 241 N. W. 2d 516 (1976). 

There was sufficient evidence adduced at the trial to 
support the District Court’s conclusion that the plain- 
tiffs failed to show that they were entitled to any re- 
covery from the defendant based on the contract or 
otherwise. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


Puitie J. BURY, JR., APPELLEE, V. ACTION ENTERPRISES, 
Inc., A NEBRASKA CORPORATION, DOING BUSINESS AS ACTION 


REAL ESTATE, APPELLANT. 
246 N. W. 2d 724 


Filed November 10, 1976. No. 40597. 


1. Agency: Principal and Agent. It is a fundamental rule under- 
lying the structure of agency law that the principal is bound 
by, and liable for, the acts which his agent does with or within 
the actual or apparent authority from the principal, and within 
the scope of the agent’s employment. 

2. Agency: Principal and Agent: Contracts. If a contract is made 
with a known agent acting within the scope of his authority 
for a disclosed principal, the contract is that of the principal 
alone and the agent cannot be held liable thereon. 


—. It is well settled that one who pur- 
ports as agent to enter into a contract, upon which the prin- 
cipal is not bound because of the fact that the agent has 
contracted without authority or in excess of his authority, 
is personally liable for the damage thus occasioned to the 
other contracting party. 


VoL. 197] SEPTEMBER TERM, 1976 39 


Bury v. Action Enterprises, Inc. 


A person who purports to make a 
contract, conveyance, or representation on behalf of another 
who has full capacity but whom he has no power to bind, 
thereby becomes subject to liability to the other party thereto 
upon an implied warranty of authority, unless he has mani- 
fested that he does not make such warranty or the other party 
knows that the agent is not so authorized. 

5. Actions: Parties: Judgments. Indispensable parties to a suit 
are those who have such an interest in the controversy that 
the court cannot render judgment without affecting their in- 
terest. : 

6. Parties: Courts: Trial. The District Court may determine any 
controversy between parties before it when it can be done with- 
out prejudice to the rights of others and need bring in other 
parties only when a determination of the controversy cannot 
be had without their presence. 


Appeal from the District Court for Sarpy County: 
RayrmMonp J. Case, Judge. Affirmed. 


Kelly, Cripe & Wellman, for appellant. 


Michael G. Helms for Schmid, Ford, Mooney, Frederick 
& Caporale, for appellee. 


Heard before WuiTEe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BRoDKEY, JJ. 


NEwTOoN, J. 

This is an action on an oral contract of employment. 
Plaintiff was employed as a salesman by the defendant 
corporation in August 1971 and was compensated on a 
commission basis. The defendant Action Enterprises, 
Inc., is engaged in the real estate business and had of- 
fices in several communities including Bellevue, Ne- 
braska, where plaintiff was employed. There were five 
directors, including Ray and Guinevere Lemke and Curt 
and Pat Hart. Ray Lemke was president and the other 
three were vice presidents. All four were stockholders. 
The fifth director was Tom Costello. Plaintiff was hired 
by Pat Hart. In October 1973 she informed him he had 
been promoted to assistant sales manager in charge of 
the Bellevue office and would receive as additional com- 
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pensation 5 percent of the “company dollar” or net 
monthly profit of the office. On January 1, 1974, he 
was made sales manager and was so advised by Pat 
Hart. Curt and Pat Hart had been monitoring the 
Bellevue part of the business ona daily basis while 
plaintiff was in charge and the Harts also wrote all 
checks for money paid out at that office. Curt Hart and 
Mr. Hanson, the general sales manager, advised plaintiff 
that he would, as manager, receive 10 per cent of the 
company dollar and Curt Hart paid him that amount 
for the month of May 1974. 

Discussions were had by plaintiff with the Harts and 
at a March meeting of all the directors about his re- 
ceiving a 10 percent bonus. Subsequently he was ad- 
vised by Pat Hart that he would receive the bonus on 
a semiannual basis. Plaintiff left his position with de- 
fendant in early July 1974. For the month of June he 
was paid 5 percent instead of 10 percent of the company 
dollar by Guinevere Lemke and was informed he was 
not entitled to the bonus as it was payable only annually. 
He sued for the additional 5 percent amounting to 
$664.35 and for the bonus amounting to $2,691.10. De- 
fendant’s answer alleged that the increase in plaintiff's 
compensation to 10 percent of the company dollar was 
unauthorized and admitted a bonus was to be paid but 
only on an annual basis. The jury found for plaintiff. 

The evidence outlined above was submitted by plain- 
tiff before he rested. Defendant assigns error because 
the court failed to dismiss the petition after plaintiff 
rested and argues that the authority of the Harts to 
act as agents for defendant was not proved. It would 
appear from the foregoing that at least a prima facie 
case had been proved as the Harts were officers of the 
defendant corporation and in charge of the Bellevue of- 
fice. Other evidence was subsequently adduced by both 
parties and clearly a jury question was presented. 

Defendant’s remaining assignment of error is based 
on the failure of the court to permit Curt Hart to be 
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made a defendant on the theory that he acted without 
authority and would be personally liable to plaintiff. 
Under Nebraska statute law, the question is whether 
Curt Hart was or was not a necessary party. 

It was the theory of plaintiff’s petition that the Harts 
were agents of the defendant with actual or apparent 
authority. “It is a fundamental rule underlying the 
structure of agency law that the principal is bound by, 
and liable for, the acts which his agent does with or 
within the actual or apparent authority from the prin- 
cipal, and within the scope of the agent’s employ- 
ment, * * *.” 3 Am. Jur. 2d, Agency, § 261, p. 626. If 
such was the case, then the Harts would not be per- 
sonally liable to plaintiff. “If a contract is made with 
a known agent acting within the scope of his authority 
for a disclosed principal, the contract is that of the prin- 
cipal alone and the agent cannot be held liable there- 
on, * * *,” 3 Am. Jur. 2d, Agency, § 294, p. 654. See, 
also, Restatement, Agency 2d, § 328, p. 80. If the 
Harts’ acts as agents were not authorized, they would 
be personally liable. “It is well settled that one who 
purports as agent to enter into a contract, upon which 
the principal is not bound because of the fact that the 
agent has contracted without authority or in excess of 
his authority, is personally liable for the damage thus 
occasioned to the other contracting party.” 3 Am. Jur. 
2d, Agency, § 298, p. 657. “The view generally followed 
at the present time is that the liability of an agent to 
a third person on a contract rests upon the theory or 
ground that he warrants his authority, and not that the 
contract is deemed to be his own.” 3 Am. Jur. 2d, 
Agency, § 229, p. 658. “A person who purports to make 
a contract, conveyance or representation on behalf of 
another who has full capacity but whom he has no 
power to bind, thereby becomes subject to liability to 
the other party thereto upon an implied warranty of au- 
thority, unless he has manifested that he does not make 
such warranty or the other party knows that the agent 
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is not so authorized.” Restatement, Agency 2d, § 329, 
p. 81. 

It is evident that defendant and the Harts could not 
be jointly liable. The bases for liability were entirely 
different and ‘distinct. Neither was an indispensable 
party to an action by plaintiff against the other. “In- 
dispensable parties to a suit are those who have such an 
interest in the controversy that the court cannot render 
judgment without affecting their interest.” Ohmart v. 
Dennis, 188 Neb. 260, 196 N. W. 2d 181. Defendant was not 
prejudiced in its defense. The District Court may de- 
termine any controversy between parties before it when 
it can be done without prejudice to the rights of others 
and need bring in other parties only when a determina- 
tion of the controversy cannot be had without their pre- 
sence. See Bailey v. McCoy, 187 Neb. 618, 193 N. W. 2d 
270. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. JAMES M. CLARK, 
APPELLANT. 
246 N. W. 2d 657 
Filed November 10, 1976. .No. 40715. 


Probation and Parole: Statutes. Under section 29-2268, R. R. S. 
1948, a violation of a single condition of probation can support 
revocation of that probation where such violation is established 
by clear and convincing evidence. 


Appeal from the District Court for Johnson County: 
WILLIAM F. CoLWELL, Judge. Affirmed. 


Richard Douglas McClain, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk Brown, 
for appellee. 
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Heard before WuiITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BrRoDKEY, JJ. 


BRopKEy, J. 


James M. Clark appeals to this court from a judgment 
of the District Court for Johnson County, Nebraska, af- 
firming an order entered by the county court of that 
county on January 22, 1976, revoking appellant’s proba- 
tion. We affirm. 

This case arose out of a fight involving the appellant, 
which resulted in property damage to the tavern in 
which the fight occurred. Other charges, including an 
assault, arose out of the incident referred to, but need 
not be considered in the disposition of this appeal. As 
a result of a plea bargain, the appellant, on October 3, 
1974, pled guilty to the reduced charge of malicious de- 
struction of property under $100 in the county court of 
Johnson County, and was placed on probation for 1 year, 
subject to 11 specific conditions of probation as set out 
in the order of the court. Among the terms of probation 
so specified were the following: ‘3. That he (defend- 
ant) shall report to the probation officer as directed by 
the Court or the probation officer. He is hereby ordered 
to make written monthly reports on the first day of 
each month and to present these reports in person to 
the said probation officer between the first and tenth 
day of each month; * * * 7. That he shall not violate 
the ordinance of any municipality, the laws of any 
State, or the laws of the United States; * * * 10. That 
the Defendant shall make restitution through this court 
to Marvin Kress to the maximum extent of $2500.00, 
the restitution to be justified to the court by receipts 
showing actual payment for medical services and pay- 
ment for property damage resulting from the incident 
herein involved, credit being given toward said restitu- 
tion for all amounts paid by insurance, specifically for 
property damage and medical expense, one-half of said 
restitution to be made by the defendant six months 
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from the date hereof, and the remainder to be paid with- 
in twelve months hereof.” 

Approximately 11 months thereafter, on September 4, 
1975, the county attorney of Johnson County filed a mo- 
tion in the county court to revoke Clark’s probation and 
to impose the penalties provided by statute, “for the 
reasons that the said James M. Clark has failed, ne- 
glected and refused to make restitution as provided by 
Paragraph 10 of the Probationary Order,” and “That 
additionally the said James M. Clark has refused to re- 
port to his probation officer as directed by the proba- 
tion officer and has also failed, neglected and refused 
to make a written monthly report on the first day of 
each month and to present said report in person to the 
probation officer between the first and tenth day of each 
month, contrary to the provisions of Paragraph 3 of the 
Probation Order.” A hearing was held on that motion 
on January 22,.1976, following a waiver of a prelimi- 
nary hearing by the appellant, at which hearing the 
State presented evidence, but the appellant declined to 
do so. The court found that the appellant was in viola- 
tion of the terms of his probation order, stating: “Spe- 
cifically taken into consideration by the Court were in- 
stances shown by evidence to have occurred on July 3rd, 
1975 and on August 7, 1975, said failure to report being 
in violation of the provisions of paragraph 3 of the pro- 
bation order; that further, the Defendant violated the 
terms of the probation order in that he failed to make 
restitution as required by paragraph 10 of the probation 
order, the Court taking into consideration that an ex- 
tended period of time elapsed from notification of the 
Defendant of the amount of restitution and the pay- 
ment of the first half of the restitution; that the De- 
fendant is in violation of his probation order in that 
he was convicted of intoxication in the County Court of 
Gage County, Nebraska, during the terms of his proba- 
tion, although subsequent to the filing of the Motion to 
Revoke the Probation, and that said conviction was for 
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a violation of the laws of the State of Nebraska, con- 
trary to the provisions of paragraph 7 of the probation 
order.” The court then revoked the probation of the ap- 
pellant entered on October 3, 1974, and sentenced the 
appellant to serve a term of 15 days in the county jail. 

Clark appealed that order of revocation to the Dis- 
trict Court for Johnson County, which heard the appeal 
on March 1, 1976. The District Court affirmed the or- 
der of the county court and ordered Clark’s probation 
revoked, and sentenced Clark to serve 15 days in the 
county jail. In its judgment entry, the District Court 
noted that the alleged violation of paragraph 7 of the 
conditions of probation was not properly before the 
county court because the appellant was not given notice 
of this alleged violation in the county attorney’s motion 
for revocation. The court stated: “In affirming the 
revocation of the County Court, the District Court con- 
siders that there was other independent basis for the 
revocation of probation aside from evidence of De- 
fendant’s conviction of intoxication during the term of 
his probation; the rights of the Defendant were not 
prejudiced by either the revocation proceedings, or, the 
Order of Revocation.” The court also noted in its judg- 
ment, “The Bill of Exceptions relating to this appeal is 
not made a part of the record.” It does not appear that 
it was ever offered in evidence at the hearing in the Dis- 
trict Court. 

In his assignments of error and argument contained 
in his brief on appeal, appellant concentrates almost 
exclusively upon the issue of whether he had violated 
the provisions of Item 10 of his probation relating to 
making restitution for damages in a maximum amount 
of $2,500, one half of said restitution to be made within 
6 months and the remainder to be paid within 12 months. 
Primarily, he points out that it was impossible for him 
to make payment of one half of the restitution within 
6 months for the reason that the receipts for the dam- 
ages were not filed in time for him to do so, nor had 
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there been a determination of the amounts collected 
from insurance which was to be credited upon the 
amount of the damages, and therefore there was no 
violation on his part of the provisions of Item 10 of his 
order of probation. We have previously set out spe- 
cifically Item 10 and shall not repeat it. There are, un- 
doubtedly, ambiguities contained in that paragraph, due 
to lack of specificity as to procedure, but we do not be- 
lieve it is necessary to decide whether or not appellant 
violated the terms of that particular paragraph in order 
to sustain the judgment of revocation entered by the 
District Court, and by the county court. 

Appellant ignores, or at least minimizes, the fact that 
one of the grounds specified in the motion of the county 
attorney for revocation of probation was that Clark 
had refused to report to his probation officer as directed 
and had failed, neglected, and refused to make monthly 
reports to his probation officer. The county court found 
in its order revoking probation following the hearing on 
January 22, 1976, that Clark had violated his probation 
by failing to report, either in person or in writing, as 
required by the probation officer, and it cited specific 
instances shown by the evidence to have occurred on 
July 3, 1975, and on August 7, 1975. The evidence clearly 
shows that appellant missed both his July and August 
1975, meetings with his probation officer, although he 
did telephone the officer on July 18, 1975, to say that he 
had forgotten his July meeting. The appellant was then 
told that it was unnecessary to report in July since it 
was late in the month, but he was ordered to come in 
August. When the appellant did not report in August, 
and when he made no payments of restitution, the 
county attorney commenced the revocation proceedings. 
Essentially, appellant contends that the county court 
reached a “prejudicial” determination in revoking his 
probation because all the alleged violations were not 
supported by the evidence. Such is not required, and 
where the evidence clearly shows one violation of the 
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conditions of probation it is sufficient to justify the 
revocation of that probation. Section 29-2268, R. R. S. 
1943, provides that. “If the court finds that the pro- 
bationer did violate a condition of his probation, it may 
revoke the probation and impose on the offender such 
new sentence as might have been imposed originally for 
the crime of which he was convicted.” (Emphasis sup- 
plied.) It is clear that under the above statute a viola- 
tion of a single condition of probation can support rev- 
ocation, and the evidence is uncontroverted in this case 
that the appellant did violate paragraph 3 of the con- 
ditions of probation. This was established by “clear and 
convincing evidence,” as required in section 29-2267, 
R. R. S. 1943. Thus, regardless of whether the appel- 
lant also violated the condition of probation as to resti- 
tution, the evidence supports the county court’s judg- 
ment and the District Court’s affirmance of that judg- 
ment. There was no abuse of discretion on the part of 
the county court in revoking appellant’s probation, nor 
by the District Court in affirming that action. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MIKE LANG, ALSO KNOWN 
AS MICHAEL LANG, APPELLANT. 
246 N. W. 2d 608 


Filed November 10, 1976. No. 40758. 


1. Assault and Battery: Criminal Law. To constitute the offense 
of assault with intent to do great bodily harm there must 
be an unlawful assault coupled with a present ability and 
intent to injure, but no actual battery need occur. 

2. Trial: Evidence: Criminal Law. Properly verified photographs 
are not rendered inadmissible in evidence because of marks on 
them where the individual who made the marks explains them 
or testifies as to their correctness. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 
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Thomas A. Vakulskas, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


McCowy, J. 

The defendant was tried in the District Court for Da- 
kota County on a charge of assault with intent to in- 
flict great bodily harm. He was found guilty by a jury 
and the court imposed a sentence of 5 to 8 years im- 
prisonment. 

The charge here arose out of a melee which occurred 
on September 22, 1975, in the parking lot of a liquor 
store in South Sioux City, Nebraska. The particular 
part of the brawl out of which the charge here arose 
involved a fight between the defendant Lang and one 
Gene Boykin. According to Boykin’s testimony, when 
the fight began the defendant pulled a gun and hit 
Boykin in the face with it and bruised his cheek. The 
gun fell out of the defendant’s hands and there was a 
scramble for the gun. The defendant got it and then 
fired twice at Boykin but missed him. A friend of 
Boykin’s intervened and in the scuffle the gun dis- 
charged again. The defendant shot twice at a car oc- 
cupied by Boykin’s friend and then left the scene in an 
automobile. 

The defendant’s version was that he tried to avoid the 
confrontation. He also denied he ever had a gun or saw 
a gun at the fight. Several witnesses confirmed various 
portions of Boykin’s version and one witness confirmed 
the defendant’s version. 

Shortly after the defendant and his friends left the 
scene the police arrived, talked to several witnesses, and 
inspected the scene of the disturbance. They dis- 
covered four empty .38 caliber shell casings in the area 
and a lead slug some 5 feet from the wall of the liquor 
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store. The officers also saw dents in one of the cars 
that could have been made by bullets, and behind the 
car on the wall of the liquor store saw two marks which 
could have been caused by a ricocheting bullet. The 
officers took a picture of the two marks on the wall 
and circled the marks on the photograph. The liquor 
store owner testified that he did not actually see any- 
thing other than that there was a disturbance, but he 
did hear what could have been shots. The defendant 
was found guilty by the jury. 

The defendant contends that the evidence established 
justifiable provocation and a lack of criminal intent. 
Evidence on these issues was in conflict and the issues 
were for the jury. They were properly submitted under 
instructions which are not challenged and the defend- 
ant’s contentions of error on those grounds are wholly 
unfounded. See Garofola v. State, 121 Neb. 850, 238 
N. W. 755. 

. Defendant also contends that the prosecution must 
prove as a necessary element of the crime charged that 
great bodily injury actually occurred. It is clear that 
to constitute the offense of assault with intent to do 
great bodily harm there must be an unlawful assault 
coupled with a present ability and intent to injure, but 
no actual battery need occur. See, Vanderpool v. State, 
115 Neb. 94, 211 N. W. 605; State v. McDaniels, 145 Neb. 
261, 16 N. W. 2d 164. The evidence here was more than 
sufficient to establish the necessary elements of the 
crime charged. 

Defendant also complains that the marked photograph 
was inadmissible on the ground that it was marked on 
the basis of hearsay, and that it was prejudicial. Prop- 
erly verified photographs are not rendered inadmissible 
in evidence because of marks on them where the indi- 
vidual who made the marks explains them or testifies 
as to their correctness. 29 Am. Jur. 2d, Evidence, § 784, 
p. 854. The officer who made the marks on the photo- 
graph explained them and testified in detail as to what 
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they represented. The foundation for the photograph 
was direct observation and not hearsay. The photo- 
graph was properly admitted. 

Finally, the defendant contends that the trial court 
erred in allowing the prosecution to question the defend- 
ant about his felony convictions and prior conduct. Af- 
ter the defendant had admitted that he had been con- 
victed of several felonies, the prosecutor asked how 
many times it had happened. An objection by defense 
counsel was sustained. There was no objection to prior 
questions and answers with respect to defendant’s felony 
convictions, nor were there any later objections to ques- 
tions about the defendant’s prior conduct. The only ob- 
jection to the testimony complained about was sustained 
and no objections were made to any of the other tes- 
timony to which he now objects. While the prosecutor 
may have been over zealous, there was no prejudicial 
error in the rulings of the court. 

No further discussion would be required except that 
the issue of prior crimes and convictions was tried and 
briefed relying on section 25-1214, R. R. S. 1943, which 
dealt with interrogating a witness as to his previous 
conviction of a felony. We call attention to the fact 
that that section was repealed, and the Nebraska Evi- 
dence Rules went into effect on January 1, 1976. Those 
rules are now embodied in Chapter 27, Reissue Revised 
Statutes of Nebraska. Evidence of conviction of a 
crime is, in some respects, more limited, but is not re- 
stricted to felonies as such. See §§ 27-404, 27-608, and 
27-609, R. R. S. 1943. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. GEORGE J. SIERS, 
APPELLANT, 
248 N. W. 2d 1 


Filed November 17, 1976. No. 40480. 


1. Trial: Instructions. To render a failure to give an instruction 
prejudicially erroneous, it is not sufficient that correct abstract 
propositions of law are thereby embodied. In addition, such 
propositions must be applicable to the facts. 

Error may not be predicated on the refusal to 
give an instruction which either erroneously or only partially 
covers the applicable law. 

8. Partnership. Under both statutory and case law in Nebraska, 
a partnership has long been considered as an entity separate 
and apart from the individual partners. 

4. Partnership: Embezzlement: Criminal Law. In Nebraska, both 
by statutory interpretation and by our adoption of the legal 
entity theory of partnerships, a partner may be prosecuted for 
the embezzlement of partnership property. 

5. Trial: Instructions. Where an instruction is technically correct, 
and is couched in terms which in the opinion of a party are 
liable to be misunderstood or misapplied by the jury, it is the 
party’s duty to call the court’s attention to the supposed defect 
and present a suitable instruction. 

6. Trial: Evidence: Criminal Law: Intent. Evidence of other 
crimes, similar to that charged, is relevant and admissible when 
it tends to prove a particular criminal intent which is neces- 
sary to constitute the crime charged or where there is some 
legal connection between the two upon which it can be said 
that one tends to establish the other or some essential fact 
in issue. 

7. Trial: Embezzlement: Criminal Law. Proof of the existence 
of a legal entity capable of owning property is not required 
in an embezzlement prosecution. 

The name of the owner of property 
stolen is material only to the extent it serves a descriptive pur- 
pose. Also it is to show it was not the property of the accused, 
and that the accused may know whose property he is alleged to 
have stolen so that he may be prepared ito meet or refute the 
charge at the trial. And, where the identity of the alleged own- 
er is sufficiently established and the defendant is not deceived 
or misled to his prejudice, no error results. 

9. Sentences: Probation and Parole: Criminal Law. This court on 
appeal will not overturn an order or sentence of the trial court 
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which denies probation unless there has been an abuse of dis- 
cretion. 

10. New Trial: Criminal Law. In criminal cases, alleged errors 
of the trial court not referred to in the motion for a new 
trial will not be considered on appeal. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


William K. Schaphorst and Robert J. Becker of Swarr, 
May, Smith & Andersen, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTown, CLintTon, and Bropkey, JJ. 


SPENCER, J. 

Defendant, George J. Siers, appeals from a judgment 
entered upon a verdict of the jury finding him guilty of 
embezzlement. A sentence of not less than 1 nor more 
than 3 years in the Nebraska Penal and Correctional 
Complex was imposed. Defendant lists nine assign- 
ments of error which will be enumerated as they are 
discussed. We affirm. 

The information under which Siers was charged and 
tried alleges, so far as material herein, that between the 
dates of August 3, 1974, and April 7, 1975, inclusive, 
“George J. Siers * * *, being then and there the agent 
of Pathfinder II Ltd, a limited partnership, * * * did then 
and there by virtue of such position * * * as agent of 
said Pathfinder II Ltd, a limited partnership, receive 
and take into his possession certain money * * * all of 
which money was and is the property of * * * his princi- 
pal, and did then and there fraudulently and unlawfully - 
convert to his own use and embezzle said money, with- 
out the consent of said Pathfinder II Ltd., a limited 
partnership, his principal, * * *.” 

The salient facts of this case, so far as material to this 
appeal, are that Siers and Enlowe A. Hevner, both hav- 
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ing had experience as commodity brokers, in 1973 formed 
a general partnership, Pathfinder IJ, to trade in com- 
modities and commodity futures. The bookkeeping and 
accounting was done primarily by Siers, although Hev- 
ner also had complete authority and access to the books. 
Both Siers and Hevner traded through the Pathfinder II 
account. Sometime later, they conceived the idea of 
operating limited partnerships in connection with their 
business for the purpose of trading in commodities, the 
apparent advantages being the limited liability of limited 
partners and greater flexibility in operation. With that 
in mind, in February 1974, Siers set up a small limited 
partnership with five investors, under the name of Pros- 
pector II. All the trading for that and another limited 
partnership was done through an account opened in the 
name of one of its investors, Rick Murphy, who was Siers’ 
brother-in-law. Although probably illegal according to 
the evidence adduced at the trial, Siers did trade through 
Rick Murphy’s account and explained the advantages of 
so doing on the basis of a reduction in paper work, and 
in margin requirements. Siers conceded that the effect 
of this procedure was that Murphy would legally have 
title to all the assets, including profits from trading, and 
was also liable for losses sustained by the account. In- 
vestors in the limited partnerships were not able to de- 
termine if they had made or lost money on the orders 
Siers placed for them, as the account statements all went 
to Murphy, and in effect, to Siers, who shared the Murphy 
account mailing address. 

Plans for the formation of Pathfinder II, Ltd., grew 
out of discussions between Hevner and a Mr. Donald M. 
Vervaecke. Both Hevner and Vervaecke testified that 
Hevner was to be the trading agent and that the gener- 
al partner of the limited partnership had not been deter- 
mined. Hevner never considered himself a limited part- 
ner. Both Hevner and Vervaecke testified that it was 
their understanding and agreement that before Path- 
finder II, Ltd., was to come into existence and commence 


54 NEBRASKA REPORTS [Vou. 197 


State v. Siers 


trading operations, it was necessary to obtain 10 limited 
partners, each of whom would invest $2,500. Hevner 
was to assist Vervaecke in finding investors to round 
out the total of the 10 limited partners, but, according 
to his testimony was unsuccessful. Siers, on the other 
hand, testified that when he and Vervaecke discussed 
the limited partnership, the agreement was that 10 lim- 
ited partners was the maximum number that could par- 
ticipate, but that Pathfinder II, Ltd., could function with 
fewer limited partners. He also stated that he was to 
be the trading agent for the limited partnership. 

The evidence indicates that Vervaecke sold seven 
$2,500 shares in Pathfinder II, Ltd., to prospective in- 
vestors, and turned the money totalling $17,500, over to 
Siers. This money was in the form of checks drawn 
by the prospective limited partners, which, according to 
evidence in the record, at the suggestion of Siers were 
made payable to Pathfinder II. The payment for the 
shares took place between August 2 to August 8, 1974, 
and the money was deposited in the Pathfinder II ac- 
count. Vervaecke and Hevner both testified that Siers 
told them the money would be held in an escrow account 
until the limited partnership was formed. Siers denied 
this, saying that the discussion with reference to an 
escrow account was in connection with another venture, 
Pathfinder Commodities Fund. 

A great amount of conflicting testimony about the 
creation or existence of the Pathfinder II, Ltd., entity 
was adduced at the trial. Vervaecke believed that 10 
investors were required and that trading could not be- 
gin without notice to the investors. Michael Mc- 
Cormack, who was one of the Pathfinder II, Ltd., in- 
vestors, and the individual who filed the embezzlement 
complaint against Siers, testified to the same effect. 
Siers denied the 10 investor requirement, but further 
testified that he had found two investors on or about 
August 10, 1974, who, in addition to himself, constituted 
the 10 investors, and at that point he was entitled to 
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commence trading without notice to any of the in- 
vestors. He produced as his defense witnesses two in- 
dividuals who testified that they had invested in the 
venture. 

During the trial exhibit 4, a purported limited part- 
nership agreement of Pathfinder II, Ltd. containing 
signatures of six of the partners, was offered and re- 
ceived in evidence. Neither Mrs. Vervaecke, who was 
to be a partner, nor Michael McCormack signed the 
partnership agreement. The agreement was on a form 
prepared and used by Siers for forming his limited 
partnerships, and contained blanks which needed only 
to be filled in with pertinent data. There is evidence 
in the record that at the time the signatures were af- 
fixed to the form, it was a blank form. The name of 
the limited partnership and the date, now appearing on 
the form, were added later. The agreement itself, ex- 
hibit 4, does not require that 10 limited partners join in 
the venture; and it gives the general partner, designated 
as Pathfinder II, the power to “act unilaterally as his 
best judgment deems.” 

The record reveals that Vervaecke became alarmed 
when Buckmaster, one of the limited partners, men- 
tioned that he had received a statement showing a prof- 
it for Pathfinder II, Ltd., for the month of September. 
McCormack also received statements showing small 
profits. Vervaecke did not receive any such statements. 
Vervaecke met with Hevner and Siers and inquired how 
the entity could turn a profit if it was unable to trade. 
He testified that Siers replied he had not traded and 
that the statements were just to hold the limited part- 
ners’ interest. Hevner’s testimony corroborated this. 
Siers denied this. He stated he had admitted trading 
in the Rick Murphy account, but had assured Hevner 
and Vervaecke that he would not do so again. 

The State suggests and argues that the following oc- 
curred with regard to the $17,500 invested by the 
Vervaecke group. As previously stated, the money was 


56 NEBRASKA REPORTS [VoL. 197 


State v. Siers 


paid to Siers in early August 1974, by check or checks 
payable to Pathfinder II, not Pathfinder II, Ltd. The 
funds were placed in the Pathfinder II bank account, 
but, according to Hevner, later disappeared. It was the 
State’s theory that Siers, by means of checks whose 
numbers were out of sequence with the current business 
transactions, removed the limited partners’ money from 
the Pathfinder II bank account and placed it in the 
Rick Murphy trading account. The State adduced evi- 
dence that two checks, numbers 1292 and 1297, written 
on September 10 and 20 respectively, were never entered 
in the check register of Pathfinder II, exhibit 3. The 
evidence establishes that Pathfinder II in its business 
transactions used checks in numerical order, and the 
checks listed on the check register for the period Sep- 
tember 10 to 20 are in numerical order. Siers testified 
the $13,000 check, No. 1292, was actually his money, and 
he withdrew the money about that time because of a 
serious injury to his partner Hevner in an automobile 
accident the day before, in order to avoid having the 
money tied up in the estate should Hevner die. By Sep- 
tember 1, all but $713.50, or over $39,000, had been 
transferred by Siers from the Pathfinder II account 
into the Rick Murphy account. Hevner testified the 
Pathfinder II money was not to be transferred, but on 
the same day that he, Hevner, deposited $20,000 in that 
account, $14,000 was transferred by Siers to the Rick 
Murphy account. Siers admitted he put the Vervaecke 
group funds into the Rick Murphy account. 

Siers testified the money in question was lost on 10 
live cattle contracts purchased on August 16, 1974, by 
Hevner and Siers. Hevner contends the order was first 
placed in his account, the Hevner and Hevner account. 
The records of that account show several transactions 
in multiples of one or two cattle contracts. Hevner 
said at the end of the day Siers transferred the cattle 
contracts to the Rick Murphy account. He also testi- 
fied that at the time of the purchase, he did not know 
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where Siers got the margin money for his 5 of the 10 
contracts. He felt it “probably was” Siers’ money, al- 
though he suspected it was not and he felt that the 
money transferred into the Rick Murphy account was 
probably not Murphy’s. He denied knowing that part of 
it was the Vervaecke group’s money. Siers contradicted 
part of Hevner’s testimony, stating that Hevner him- 
self had placed the order for the cattle contracts in Rick 
Murphy’s account. 

On April 16, 1975, following several] abortive attempts 
to retrieve the $17,500, Vervaecke and McCormack at- 
tended, uninvited, a meeting in Fremont called by Siers 
for the Pathfinder Commodities Fund investors. Ver- 
vaecke testified that when confronted Siers had said 
that he had “converted” the Pathfinder IT, Ltd., funds 
and lost all the money. McCormack testified at that 
time Siers admitted losing their money in the Rick 
Murphy account and attempting to “chase” it with the 
Pathfinder Commodities Fund money, which was also 
lost. Siers denied using any language about “conver- 
sion,” but testified that the Pathfinder Commodities 
Fund, more accurately Pathfinder Trading Co. money, 
was “loaned” to Pathfinder II. Hevner, however, tes- 
tified that he did not know of this loan. 

Defendant’s first assignment of error is as follows: 
“The District Court erred in failing to give instructions 
requested by the defendant permitting the jury to de- 
cide whether a debtor-creditor relationship had arisen 
and whether defendant as general partner could be con- 
victed of embezzlement from his own partnership.” 

Siers submitted four instructions, one of which was 
given. That instruction directed the jury to return a 
verdict for Siers if it found he had authority and dis- 
cretion to make trades for Pathfinder II, Ltd. The 
other instructions as submitted were properly refused. 

Defendant urges a general principle of law, that where 
‘two persons create a relationship of debtor and credi- 
tor a failure of one of the parties to pay over money 
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does not constitute the crime of embezzlement. The 
record is absolutely void of any evidence which would 
support defendant’s assertion that the investments by 
the individuals in Pathfinder II, Ltd., created a debtor- 
creditor relationship. To render a failure to give an 
instruction prejudicially erroneous, it is not sufficient 
that correct abstract propositions of law are thereby 
embodied. In addition, such propositions must be ap- 
plicable to the facts. See Bell v. State (1954), 159 Neb. 
474, 67 N. W. 2d 762. 

Error may not be predicated on the refusal to give 
an instruction which either erroneously or only partially 
covers the applicable law. State v. Reeder (1968), 183 
Neb. 425, 160 N. W. 2d 753. 

With reference to the contention that a partner may 
not be adjudged guilty of embezzling partnership prop- 
erty, Siers is relying on State v. Quinn (1954), 245 Iowa 
846, 64 N. W. 2d 323. That case, however, is distin- 
guishable upon the grounds that Iowa apparently does 
not follow the entity theory of partnership. 

Under both statutory and case law in Nebraska, a 
partnership has long been considered as an entity 
separate and apart from the individual partners. Svo- 
boda & Hannah v. Board of Equalization (1966), 180 
Neb. 215, 142 N. W. 2d 328. The Uniform Partnership 
Act adopted in Nebraska clearly mandates the entity 
theory of partnership. See §§ 67-304(4) and 67-306(1), 
R. R. S. 1943. See, also, Morse v. Mayberry (1968), 183 
Neb. 89, 157 N. W. 2d 881. 

Additionally, section 28-538, R. R. S. 1943, in defining 
the class of property subject to embezzlement, includes 
property “* * * which is partly the property of any 
other persons * * * and partly the property of such of- 
ficer, attorney at law, agent * * *.” We hold that in 
Nebraska, both by statutory interpretation and by our 
adoption of the legal entity theory of partnerships, a 
partner may be prosecuted for the embezzlement of 
partnership property. 
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The jury was properly instructed, and the record sup- 
ported its finding that the defendant did not have the 
authority and discretion to make trades for Pathfinder 
II, Ltd. His actions in trading the funds of Pathfinder 
IJ, Ltd., in the Rick Murphy account were acts of em- 
bezzlement. Section 28-538, R. R. S. 1943, provides that 
embezzlement occurs when an agent uses for his own 
personal benefit funds which “shall have come into his 
or her possession or care in any manner whatsoever, 

Defendant’s second assignment of error is as follows: 
“The Court erred in giving its instruction No. 12 con- 
taining the civil responsibility of a partner to his co- 
partners.” 

Defendant concedes instruction No. 12 is a proper in- 
struction on the law in regard to fiduciary duties of 
partners, but that it is prejudicially erroneous to use 
it in a criminal action. Siers does not seriously dispute 
the factual allegations of the State. His defense is 
predicated upon the fact he had no intent to embezzle 
the funds of the investors in Pathfinder II, Ltd. Intent 
was one of the essential issues before the jury. The in- 
struction was proper for that purpose. 

If the defendant desired a more specific instruction, 
he should have tendered one. Where an instruction is 
technically correct, and is couched in terms which in 
the opinion of a party are liable to be misunderstood or 
misapplied by the jury, it is the party’s duty to call the 
court’s attention to the supposed defect and present a 
suitable instruction. 

Defendant’s third assignment of error is: “The Court 
erred in requiring answers over objections to questions 
by the prosecutor concerning subsequent activity of de- 
fendant not related to the alleged embezzlement with 
which he was charged. The matters included an audit 
of Pathfinder Trading Company, a Nebraska corpora- 
tion, and purchases of shares of stock by shareholders in 
Pathfinder Trading Company.” 
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Much of the testimony, relating to the Pathfinder 
Trading Company came into the record without objec- 
tion until Siers was questioned, under cross-examina- 
tion, about the whereabouts of assets held by Pathfinder 
Trading Company. In any event, the record clearly in- 
dicates that the evidence was relevant on the issue of 
intent. The defendant made no objection to the intro- 
duction of exhibit 9 which was a prospectus for Path- 
finder Trading Company. Later, in his own direct tes- 
timony, defendant sought to explain the existence of ex- 
hibit 9 and its importance in his defense. When the 
prosecutor attempted to learn what became of money 
held in escrow for Pathfinder Commodities Fund, the 
defendant then raised his objection that such testimony 
would be irrelevant. 

Evidence of other crimes, similar to that charged, is 
relevant and admissible when it tends to prove a par- 
ticular criminal intent which is necessary to constitute 
the crime charged or where there is some legal connec- 
tion between the two upon which it can be said that one 
tends to establish the other or some essential fact in is- 
sue. State v. Young (1973), 190 Neb. 325, 208 N. W. 2d 
267. 

The fourth and fifth assignments of error concern the 
question of the existence of Pathfinder II, Ltd., a lim- 
ited partnership, the alleged victim of the embezzlement. 
We agree with the State that defendant presented a de- 
fense which was based upon the accepted existence of 
Pathfinder IJ, Ltd. and sought to prove that he was 
the general and the trading partner of the limited part- 
nership and in such position could not embezzle the 
funds of Pathfinder II, Ltd. 

The State correctly identified the victim of the em- 
bezzlement as Pathfinder II, Ltd. It presented sub- 
stantial evidence that there had in fact been a partner- 
ship formed which the defendant himself titled as Path- 
finder II, Ltd, and that the defendant for his own per- 
sonal use and benefit embezzled the funds of that part- 
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nership. It might well be argued that the promoters of 
Pathfinder II, Ltd., did not strictly comply with the pro- 
visions of section 67-202, R. R. S. 1943, which specify 
certain requirements for the formation of a limited 
partnership. However, subsection (2) of said section 
provides: “A limited partnership is formed if there 
has been substantial compliance in good faith with the 
requirements of subsection (1) of this section.” 

Siers testified he was to be the trading agent for the 
limited partnership. There is no question the money 
collected, totalling $17,500, was turned over to him, and 
he admits transferring it to the Rick Murphy account. 
The State’s evidence is that Siers was to hold the money 
in an escrow account until the limited partnership was 
formed. This Siers denies. 

The trial court determined there was substantial 
compliance in good faith sufficient to create the forma- 
tion of a limited partnership. That determination, how- 
ever, is not necessary herein. If there was no limited 
partnership, there was a partnership agreement and the 
money was paid under its terms. Any variance in the 
name would be immaterial because defendant could not 
have been misled or confused as to the money he was 
accused of embezzling. 

As early as 1905, in Higbee v. State, 74 Neb. 331, 104 
N. W. 748, this court held that the allegation of the in- 
formation that the party injured is a corporation is suf- 
ficiently sustained by proof that it is a de facto corpora- 
tion. Proof of the regularity of the proceedings to in- 
corporate is not necessary. 

Nationally, some of the more recent cases, with 
which we agree, hold that proof of the existence of a 
legal entity capable of owning property is not required 
in an embezzlement prosecution. In Straub v. People 
(1961), 145 Colo. 275, 358 P. 2d 615, the court held that 
failure to prove the corporate existence of the company 
named in the information did not constitute a material 
variance and the trial court correctly denied defend- 
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ant’s motion for a directed verdict. It said: “The 
name of the owner of property stolen is material only 
to the extent it serves a descriptive purpose. Another 
is to show that it is not the property of the accused, 
and that the accused may know whose property he is 
alleged to have stolen so that he may be prepared to 
meet or refute the charge at the trial. And, where the 
identity of the alleged owner is sufficiently established 
and the defendant is not deceived or misled to his prej- 
udice, no error results.” 

In State v. Scofield (1968), 7 Ariz. App. 307, 438 P. 2d 
776, the defendant was convicted of embezzlement from 
a car rental agency after he failed to return the car. 
On appeal he challenged the sufficiency of proof show- 
ing that Econo-Car International, Inc., of Tueson, the 
alleged owner, was a legal entity capable of owning the 
automobile. The Arizona court affirmed the judgment 
of the trial court, stating: “Under the allegations of 
this information, there is no confusion as to the identity 
of the motor vehicle which defendant is charged with 
having embezzled from ‘Econo-Car International Inc. of 
Tucson.’ The proof is uncertain as to whether this was 
a separate corporation or merely a trade name under 
which an individual by the name of Earl J. Mort did 
business. * * * whoever or whatever owned this auto- 
mobile, it is crystal clear that the defendant did not and 
that this charge relates to a particular motor vehicle 
which he rented from a lessor doing business under the 
name indicated in the information. We hold that if 
there was a variance from the information or a failure 
of proof, it was as to matters basically immaterial.” 

In State v. Colson (1972), 17 Ariz. App. 598, 499 P. 2d 
726, defendant appealed his conviction for embezzle- 
ment, urging there was a fatal variance between the 
information and the proof at trial. The information 
charged defendant with theft by embezzling property 
from Dana Brothers Shamrock Service Station, his em- 
ployer. The evidence showed that although the business 
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name of the service station was Dana Brothers Sham- 
rock Service Station, it was actually a sole proprietor- 
ship owned by one Ferrell Dana. The court held the 
variance was immaterial, stating: “It is clear to us that 
the defendant was put on notice that he was being 
charged with the crime of embezzling money from his 
employer, irrespective of the exact name of the owner 
alleged in the information. We hold as in Scofield, that 
if there was a variance between information and proof, 
it was as to a basically immaterial matter.” 

Defendant’s requested instruction No. 2, which was 
given by the trial court, was as follows: “If you find 
that George Siers had the authority and discretion to 
make trades for Pathfinder II, Ltd. and that in the ex- 
ercise of his discretion he did invest the funds of Path- 
finder II, Ltd. and lost them, then you must return a 
verdict of not guilty.” In this instruction it is evident 
the defendant was predicating his defense on the ex- 
istence of Pathfinder II, Ltd., and his authority and dis- 
cretion to make trades for it. Whether or not Path- 
finder II, Ltd., existed as a legal entity was not an es- 
sential element of the crime and is immaterial on the 
record herein. 

In this case, if there was a variance from the infor- 
mation, or a failure of proof, it was as to a matter 
basically immaterial under the facts herein. This case 
is not unlike State v. Reynolds (1900), 65 N. J. L. 424, 47 
A. 644. There, a defendant on trial for embezzling 
funds of the company for which he had been acting as 
an agent and to which he had been returning funds 
collected for it, was not permitted to challenge the or- 
ganization or existence of the company. The court there 
said: “A defendant * * * will not be permitted, when 
charged with embezzlement of its funds, to say, ‘It is 
true, I took the money as you say, but you are not the 
company,’ and to call in question its organization of 
existence. By his own agreement he recognizes the 
company, and his agency of it, and he will not be per- 
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mitted to claim immunity by simply asserting that it 
does not exist. * * * One who receives money or other 
things of value in the assumed exercise of authority 
as an agent for another, is estopped to deny such au- 
thority in a criminal as well as civil action.” 

The investors in Pathfinder II, Ltd., entrusted their 
funds to the defendant during the formative stages of 
the partnership on the assumption that he was orga- 
nizing a limited partnership. He testified he had com- 
pleted its organization by securing the additional part- 
ners. It would be a travesty of justice to permit the 
defendant to go free because he did not complete the 
existence of the limited partnership. He admitted re- 
ceiving the money. He admitted using it to cover losses 
in the Rick Murphy account. The material issue was 
not the existence of Pathfinder II, Ltd., but whether 
or not the defendant, George J. Siers, as an agent of 
Pathfinder II, Ltd., received funds and whether or not 
he did then convert or embezzle the funds in violation 
of the law of embezzlement under the charge which is 
brought in the information. 

Defendant does not specifically argue his sixth as- 
signment of error in his brief. Pursuant to our rules, 
we consider it waived. In any event, our reading of the 
record would indicate it is without merit. 

Defendant’s seventh assignment of error alleges the 
sentence imposed is excessive in light of defendant’s rec- 
ord of service to his community and the offense charged. 
Defendant has not argued this assignment. We assume, 
however, that he is contending the court should have 
granted probation. We have repeatedly held this court 
on appeal will not overturn an order or sentence of the 
trial court which denies probation unless there has been 
an abuse of discretion. State v. Schleis (1976), 196 Neb. 
327, 243 N. W. 2d 50. There has been no abuse of dis- 
cretion herein. 

Defendant’s eighth assignment of error complains 
that the court erred in imposing civil judgment in the 
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amount of $17,500. This alleged error was not assigned 
in defendant’s motion for a new trial. The assignment, 
therefore, is not properly before us. See State v. Fauth 
(1974), 192 Neb. 502, 222 N. W. 2d 561, in which we held: 
“In criminal cases alleged errors of the trial court not 
referred to in the motion for a new trial will not be 
considered on appeal.” For the legality of civil judg- 
ment in a criminal case, see Coffey v. County of Harlan 
(1907), 204 U.S. 659, 27 S. Ct. 305, 51 L. Ed. 666. That 
case involved an appeal to the United States Supreme 
Court from a Nebraska prosecution under an embezzle- 
ment statute. 

Defendant’s last assignment of error is as follows: 
“The Court erred in imposing sentence under Section 
28-539 R. R. S. Neb. 1943 because the evidence and the 
charge failed to apply to this section.” The initial com- 
plaint, the information, the evidence adduced at the 
trial, and the instructions indicate that defendant was 
charged with a violation of section 28-538, R. R. S. 1943. 
The court in imposing sentence did state that the de- 
fendant had been found guilty of a violation of section 
28-538 and section 28-539, R. R. S. 1943. This was a 
misstatement. Section 28-539 covers conversion by 
clerks, apprentices, or servants. There is no question 
defendant was charged and tried under section 28-538. 
The erroneous reference to section 28-539 was at most 
error without prejudice. 

For the reasons given, the judgment of the District 
Court is affirmed. 

AFFIRMED, 

BropkeEy, J., dissenting. 

The majority opinion states that it “would be a trav- 
esty of justice to permit the defendant to go free be- 
cause he did not complete the existence of the limited 
partnership.” It is also a travesty of justice for a court 
in its zeal to make bad law simply because it is faced 
with a hard case. Apparently the law now is that a 
person can be charged and convicted of embezzling 
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from a partnership which may or may not exist, with- 
out a jury determination that the partnership does ex- 
ist. Such a result defies logic, common sense, and prior 
law, and I must respectfully dissent. , 

The defendant in this case was alleged to have em- 
bezzled from Pathfinder II, Ltd., a limited partner- 
ship. Essential parts of the information charged that 
(1) Siers was “the agent of Pathfinder II Ltd, a limited 
partnership”; (2) as agent of Pathfinder II, Ltd, a 
limited partnership, Siers embezzled money, “all of 
which money was and is the property of the said Path- 
finder II Ltd, a limited partnership, his principal”; and 
(3) Siers embezzled said money “without the consent of 
the said Pathfinder II Ltd, a limited partnership, his 
principal, * * *.’ Thus Pathfinder II, Ltd., and that 
entity alone, was the alleged victim of the embezzle- 
ment. 

The record reflects that at the close of the State’s 
case the defendant moved to dismiss on the grounds 
the evidence adduced did not establish there was ever 
any embezzlement from a partnership called Pathfinder 
II, Ltd.; and that that entity did not exist, as the legal 
requirements for the creation of a limited partnership 
had not been fulfilled. Again, at the end of all evi- 
dence, the defendant renewed his previous motion of 
dismissal, stating, among other grounds for dismissal, 
that in order for there to be an embezzlement of the 
property owned by Pathfinder II, Ltd., as was charged 
in the information, that entity had to have been in ex- 
istence; and that the evidence adduced showed that 
this had not occurred. In ruling upon this facet of de- 
fendant’s motion, the court stated: “And now that the 
Defendant has moved to dismiss on the basis of no 
showing that there was a partnership, the Court must, 
in response to that Motion, make a determination from 
the facts as a matter of law, rather than leaving it 
tor the Jury, because the Court, once having determined 
it for this purpose, the Court sees no reason why it 
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should then set aside its own finding and submit the 
question of whether or not there was a partnership 
formed as a question to the Jury. 

“So, the Court * * * now determines that at the 
times in question as recited in the Information, Path- 
finder II, Limited was a limited partnership and in ex- 
istence, and that the Motion of the Defendant should 
be overruled and the fact question submitted to the 
Jury as to whether or not the Defendant, George J. 
Siers, as an agent of the Pathfinder II, Limited, a lim- 
ited partnership, received funds and whether or not he 
did then convert or embezzle the funds in violation of 
the law of embezzlement under which the charge is 
brought in the Information.” In its subsequent in- 
structions to the jury, the court frequently referred to 
“Pathfinder II, Ltd. a limited partnership,” but no- 
where in those instructions submitted the question of 
the existence of that limited partnership to the jury for 
its determination. Defendant argues that this was 
clearly erroneous and prejudicial to his defense, and that 
it withdrew from consideration of the jury the deter- 
mination of an essential element of the offense with 
which the defendant was charged. 

The applicable embezzlement statute involved in this 
case is section 28-538, R. R. S. 1943, which, so far as 
material, provides: “If any clerk, agent, attorney at 
law, servant, factor or commission agent of any private 
person or any copartnership, except apprentices and per- 
sons within the age of eighteen years, or if any officer, 
attorney at law, agent, clerk, servant, factor or com- 
mission agent of any incorporated company or joint 
stock company, including all persons employed or com- 
missioned by any employer, corporate or private, shall 
embezzle or convert to his own use, fraudulently take 
or make away with or secrete with intent to embezzle 
or fraudulently convert to his own use, without the as- 
sent of his or her employer or employers, or the owner 
or owners thereof, any money, goods, rights in action 
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or other valuable security or effects whatever, belong- 
ing to any other persons, body politic or corporate, or 
which is partly the property of any other persons, body 
politic or corporate, and partly the property of such of- 
ficer, attorney at law, agent, clerk, servant, factor or 
commission agent of any incorporated company * * * 
which shall have come into his or her possession or care 
in any manner whatsoever * * *, every person so of- 
fending shall be punished in the manner provided by 
law * * *.” (Emphasis supplied.) 

The requirements for forming a limited partnership 
are contained in the Nebraska Uniform Limited Part- 
nership Act, sections 67-201 to 67-232, R. R.S. 1943. Sec- 
tion 67-202 provides that two or more persons desiring 
to form a limited partnership shall sign and swear to a 
certificate, containing 14 specified items of information, 
and file the certificate for record in the office of the 
county clerk of the county in which the principal place 
of business of the partnership shall be situated. It is 
then provided in subsection (2) of section 67-202, that: 
“A limited partnership is formed if there has been sub- 
stantial compliance in good faith with the requirements 
of subsection (1) of this section.” (Emphasis supplied.) 
Under the foregoing provision, it would seem that “sub- 
stantial compliance in good faith,” even though less than 
full compliance, would still result in the creation of a 
limited partnership, somewhat analogous to the status 
of a de facto corporation. In the instant case, it is 
clear from the evidence that there was far from com- 
plete compliance with the provisions of the foregoing 
section, but whether there was sufficient compliance to 
constitute “substantial compliance in good faith’ would 
clearly be a question of fact for the determination of 
the jury. 

The record contains the comments of the court in 
overruling defendant’s motion for a directed verdict in- 
dicating the court was following the general rule that 
the existence of a partnership depends upon the agree- 
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ment of the parties, and their intention is to be ascer- 
tained from all the evidence and circumstances, as set 
out in cases such as Baum v. McBride, 143 Neb. 629, 10 
N. W. 2d 477 (1943), and Carlson v. Peterson, 130 Neb. 
806, 266 N. W. 608 (1936); and also the rule set out in 
Lewis v. Gallemore, 173 Neb. 211, 113 N. W. 2d 54 (1962), 
that the existence and scope of a partnership may be 
evidenced by a written or oral agreement, or implied 
by the conduct of the parties and what was done by 
them. I have no quarrel with the foregoing rules but 
wish to point out that they did not involve limited 
partnerships, and further that even those cases hold that 
the existence of a partnership is a question of fact un- 
der the evidence. 

Therefore the question of what will constitute a 
partnership is a matter of law for the court to deter- 
mine, but whether a partnership exists under the facts 
presented in evidence is a fact question which is for the 
jury to decide. See, Lewis v. Gallemore, supra; Baum v. 
McBride, supra; Johnson v. Graf, 162 Neb. 396, 75 N. W. 
2d 916 (1956); 59 Am. Jur. 2d, Partnership, § 81, p. 994; 
68 C. J. S., Partnership, § 59, p. 484. Cases in other ju- 
risdictions have specifically held that the question of 
whether a partnership existed in an embezzlement case 
is one of fact for the jury to determine. Adams v. State, 
43 Ala. App. 281, 189 So. 2d 354 (1966). 

Since the trial court in this case took from the jury 
the question of whether Pathfinder II, Ltd., in fact ex- 
isted, the question in this case is whether proof of the 
existence of the limited partnership was essential to 
the State’s case. The majority contends without cita- 
tion of authority, that a determination on the issue of 
the existence of Pathfinder II, Ltd., was not necessary, 
for: “If there was no limited partnership, there was 
a partnership agreement and the money was paid under 
its terms. Any variance in the name would be immate- 
rial because defendant could not have been misled or 
confused as to the money he was accused of embezzling.” 
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The majority continues: “Whether or not Pathfinder 
II, Ltd., existed as a legal entity was not an essential 
element of the crime and is immaterial on the record 
herein. * * * In this case, if there was a variance 
from the information, or a failure of proof, it was as 
to a matter basically immaterial under the facts here- 
in.” Finally, the majority opinion states that: ‘The 
material issue was not the existence of Pathfinder II, 
Ltd., but whether or not the defendant, George J. Siers, 
as an agent of Pathfinder II, Ltd. received funds and 
whether or not he did then convert or embezzle the 
funds in violation of the law of embezzlement under the 
charge which is brought in the information.” 

In so stating, the majority ignores fundamental and 
long-established principles of law, and oversimplifies 
the issues. It is elementary that the burden of proof 
at a trial for embezzlement rests, as in other criminal 
cases, upon the prosecution to establish every material 
allegation against the defendant beyond a reasonable 
doubt. What must be alleged must be proved. 26 Am. 
Jur. 2d, Embezzlement, § 48, p. 601. See, also, Yost v. 
State, 149 Neb. 584, 31 N. W. 2d 538 (1948). It is a 
universal rule that the defendant must be convicted, if 
at all, of the particular offense charged in the infor- 
mation, and that the allegations and proof must cor- 
respond. See, State v. Watson, 272 N. C. 526, 158 S. E. 
2d 334 (1968); Scarboro v. State, 207 Ga. 449, 62 S. E. 
2d 168 (1950); 42 C. J. S., Indictments and Informations, 
§ 254, p. 1273. 

It is well-established that where there is a conflict in 
the evidence it is error for the trial court to determine 
any question of fact involved in a criminal case. In 
Goldsberry v. State, 66 Neb. 312, 92 N. W. 906 (1902), we 
held that in the trial of an information charging a fel- 
ony, the presiding judge is without lawful authority to 
determine an issue, or any of the questions of fact in- 
volved in the issue. That power belongs exclusively to 
the jury, regardless of the state of the evidence. The 
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jury must be fully satisfied of the existence of every 
fact constituting an element of the crime charged, and 
it cannot be assumed that it is so satisfied because it 
ought to be. In Goldsberry, the court stated: “For 
the error committed by the court in taking away from 
the jury the question of fraudulent intent, and author- 
izing them to find defendants guilty without finding 
that the intent charged was proved by the evidence be- 
yond a reasonable doubt, the sentence must be re- 
versed, although there is much reason to suppose the re- 
sult of the trial would have been the same if the case 
had been submitted under proper instructions.” (Em- 
phasis supplied. ) 

The general rule in a majority of jurisdictions in the 
United States is that in embezzlement cases the infor- 
mation must allege, and the State must prove, who 
owned the property allegedly embezzled. Sisk v. State, 
260 So. 2d 485 (Miss., 1972); Meyers v. State, 193 So. 2d 
728 (Miss., 1967); Loker v. State, 2 Md. App. 1, 233 A. 2d 
342 (1967), affirmed 250 Md. 677, 245 A. 2d 814, cert. 
den. 393 U. S. 1082, 89 S. Ct. 862, 21 L. Ed. 2d 774; 
Commonwealth v. Nichols, 206 Pa. Super. 352, 213 A. 
2d 105 (1965); Scarboro v. State, supra; and, see, An- 
notation, 88 A. L. R. 485, and supplements thereto. It 
is also a general rule that where ownership of em- 
bezzled property is in an association, partnership, cor- 
poration, or the like, the information must allege and 
prove such organization to be an entity capable of own- 
ing property. State v. Roberts, 14 N. C. App. 648, 188 
S. E. 2d 610 (1972); State v. Monk, 193 Ore. 450, 238 
P. 2d 1110 (1951); 26 Am. Jur. 2d, Embezzlement, § 39, 
p. 592. This latter rule has been modified in some states 
by statute. See State v. Fulper, 16 Ariz. App. 357, 493 
P, 2d 524 (1972). Nebraska has no similar statute. Fi- 
nally, in an information for embezzlement the agency 
or fiduciary relationship of the accused should be clearly 
stated. 26 Am. Jur. 2d, Embezzlement, § 40, p. 593. 

The information in this case clearly charged the de- 
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fendant with embezzling from Pathfinder II, Ltd, a 
limited partnership. Obviously the existence of that en- 
tity was material to the State’s case, since, under the 
rules stated above, it was required to prove who owned 
the property and what the fiduciary relationship was 
between the defendant and the victim of the embezzle- 
ment. If Pathfinder II, Ltd., did not exist, how could 
it have owned the property allegedly embezzled, and how 
could Siers have been its agent? The majority itself 
states that the material issue herein is “whether or not 
the defendant, George J. Siers, as an agent of Path- 
finder II, Ltd., received funds and whether or not he 
did then convert or embezzle the funds in violation of 
the law of embezzlement under the charge which is 
brought in the information.” (Emphasis supplied.) If 
Pathfinder II, Ltd., did not exist, Siers could not have 
been its agent, and could not have converted or em- 
bezzled its funds. 

In reaching its conclusion, the majority confuses the 
issue by discussing the question of whether there was 
a variance between the allegations and the findings of 
fact, and refers to cases which deal with questions of 
variance. Variance between pleadings and proof is not 
the main issue here; the defendant was charged with 
embezzling from Pathfinder II, Ltd., and was found 
guilty of embezzling from that entity. The issue pre- 
sented in this appeal is whether the trial court erred 
in taking from the jury a question of fact which was 
material to the State’s case, that question being whether 
the alleged victim in fact existed. In none of the cases 
cited by the majority did the trial court take from the 
jury the question of whether the victim of the crime 
existed. In each one there was a question as to the 
proper name of the victim, as alleged in the informa- 
tion, but not one of whether the entity from which 
property was embezzled or converted was an ongoing 
entity, which existed in fact and was conducting busi- 
ness. In none of those cases did the trial court hold as 
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a matter of law that the victim of the alleged crime 
existed. 

Cases in Nebraska have long established that proof 
of the existence of a corporation is essential when the 
alleged victim of an embezzlement or larceny is a cor- 
poration. In Braithwaite v. State, 28 Neb. 832, 45 N. W. 
247 (1890), we held in a larceny case that it was neces- 
sary to prove that the victim was at least a de facto 
corporation. This same rule has been followed in 
Sharp v. State, 61 Neb. 187, 85 N. W. 38 (1901); Higbee 
v. State, 74 Neb. 331, 104 N. W. 748 (1905); Bloom v. 
State, 95 Neb. 710, 146 N. W. 965 (1914); Peterson v. 
State, 115 Neb. 302, 212 N. W. 610 (1927); and Larson v. 
State, 107 Neb. 800, 186 N. W. 981 (1922). All these 
cases indicate that there must be some evidence of the 
existence of the corporate victim of the alleged crime 
presented to the jury in order to sustain a conviction, 
even if the evidence is only sufficient to show de facto 
existence. 

The cases cited by the majority from only two juris- 
dictions, Arizona and Colorado, do not deal with the 
failure of the trial court to submit all material issues 
of fact to the jury, and therefore, they do not con- 
vincingly dispose of the issue raised in this appeal. 
State v. Scofield, 7 Ariz. App. 307, 438 P. 2d 776 (1968), 
and State v. Colson, 17 Ariz. App. 598, 499 P. 2d 726 
(1972), were cases decided under a specific Arizona stat- 
ute. In Scofield, the information alleged that the de- 
fendant embezzled property from a corporation, and the 
proof in the case was conflicting as to whether this en- 
tity was a separate corporation or a trade name under 
which an individual did business. There was no issue 
in the case as to whether the corporation was in ex- 
istence in terms of doing business and in terms of pos- 
sessing the property embezzled, and the trial court made 
no ruling as a matter of law that the corporation was 
a separate corporation. The court held that the var- 
iance between the proof and the information, if any, 
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was immaterial. Colson involved precisely the same 
kind of question, and the Scofield decision was followed. 
Both cases relied on A. R. S., § 13-681 et seq., which 
provides that: “No variance between the allegations of 
an indictment, information or bill of particulars, which 
state the particulars of the offense charged, * * * and 
the evidence offered in support thereof shall be ground 
for the acquittal of the defendant.” Nebraska’s var- 
iance statute, section 29-1502, R. R. S. 1943, is much nar- 
rower, and deals with variance in names. 

In Straub v. People, 145 Colo. 275, 358 P. 2d 615 (1961), 
the defendant contended that the State had not proved 
the corporate existence of the alleged victim of a lar- 
ceny, “The Continental Oil Company.” The State had 
called three witnesses who testifed that they were em- 
ployees of said company, and that the stolen property 
belonged to that company. The substance of the court’s 
holding was that this evidence was sufficient to estab- 
lish the identity of the alleged owner of the stolen prop- 
erty. The trial court had not held that the corporation 
existed as a matter of law, and had not taken that is- 
sue from the jury. More recent Colorado cases hold 
that in a larceny case it is necessary to at least show 
that the named victim had possession, control, and 
custody of the chattel which was the alleged object of 
the larceny. Diebold v. People, 175 Colo. 96, 485 P. 2d 
900 (1971); Kelley v. People, 166 Colo. 322, 443 P. 2d 
734 (1968). In the case at hand, if Pathfinder IJ, Ltd., 
did not exist in any respect, de facto or otherwise, it 
could not have had possession, control, and custody of 
the money allegedly embezzled, and the question of the 
existence of the entity was a fact question for the jury. 

The majority places great weight on the fact that 
the defendant predicated his defense on the exist- 
ence of Pathfinder II, Ltd. This fact does not relieve 
the State of its burden to prove all the material facts 
relevant to the crime charged, and does not allow the 
trial court to take factual issues from the jury. The 
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jury may well have found that Pathfinder II, Ltd., did 
exist, particularly in light of the defendant’s own testi- 
mony, but this possibility does not warrant upholding 
the trial court’s error of failing to submit a material 
factual question to the jury. See Goldsberry v. State, 
supra. 

The judgment should be reversed and the cause re- 
manded for a new trial. 

McCown, J., joins in this dissent. 

CLINTON, J., respondente. 

This is not a “hard case.” The simple issue is whether 
there was a material variance between the allegations 
of the information and the proof which prejudiced the 
defendant in his defense of the charge. State v. Nelson, 
182 Neb. 31, 152 N. W. 2d 10. The dissent treats the 
issue as if proof of technical compliance with the pro- 
visions of the Uniform Limited Partnership Act by the 
persons who invested or intended to invest their money 
was an element of the crime of embezzlement. The 
technicalities involved in the formation of the entity in 
which ownership of embezzled or stolen property rests 
- is not and never has been an element of the crime. 

It is fundamental that an indictment or information 
must allege the ownership of the property embezzled or 
stolen. The purpose is to identify the offense so that 
the accused will know with certainty whose property he 
is alleged to have embezzled or stolen so that he may 
know what he must defend, and also so that the crime 
is sufficiently identified that if there is an attempt to 
try him again he may prove former jeopardy. 1 Under- 
hill, Criminal Evidence (5th Ed.), § 85, pp. 139, 140; 
State v. Davis, 61 N. J. Super. 536, 161 A. 2d 552; People 
v. Bristow, 8 Ill. App. 3d 805, 291 N. E. 2d 189. 

The record in this case undisputedly establishes that 
the defendant knew and knows what funds and whose 
funds he was charged with embezzling. His defense 
was that he had authority from the owners to invest 
the funds as he did. It is also clear that the jury was 


76 NEBRASKA REPORTS [Vou. 197 


State v. Siers 


properly instructed as to what it must find as to the 
identity and ownership of the funds the defendant was 
alleged to have appropriated before the jury could 
find the defendant guilty. It is crystal clear that the 
defendant was not hampered in any way in meeting 
the charges. 

The majority opinion does not announce new law as 
the dissent implies, although some courts have taken 
the same hyper-technical view as the dissent. Numer- 
ous decisions in addition to those cited in the majority 
opinion hold that variances such as may here exist are 
immaterial. State v. Nelson, supra (ownership of 
stolen cattle alleged to be in ranch foreman in whose 
possession the cattle were, rather than in the ranch 
owner who, in fact, owned the cattle); Commonwealth 
v. O’Brien, 12 Allen 183 (Mass., 1866) (individual part- 
ner and partnership); People v. Leonard, 106 Cal. 302, 
39 P. 617 (corporation or de facto corporation); State 
v. Harrison, 347 Mo. 1230, 152 S. W. 2d 161 (Missouri 
Federal Relief Commission and Federal Relief Commis- 
sion); Helms v. State, 40 Ala. App. 622, 121 S. 2d 104 
(some difference in the name of the individual from 
whose custody property was taken); Hunt v. State, 229 
Ga. 869, 195 S. E. 2d 31 (Valley Produce, Co., Inc., and 
Val Produce, Co., Inc.); Garza v. State, 171 Tex. Cr. 
App. 267, 347 S. W. 2d 265 (proprietor of a beer garden 
and owner of juke box located in the garden); United 
States v. Spatuzza, 331 F. 2d 214 (New York Central 
“System” and New York Central Transport Company); 
Gaynor v. State, 247 Ind. 470, 217 N. E. 2d 156 (allega- 
tion of joint ownership sustained by proof of ownership 
in one of the individuals); State v. Zammar (Mo. App.), 
286 S. W. 2d 54 (Katz Drug Store and Katz Drug Com- 
pany, Inc.). 

Can anyone doubt that had the defendant been ac- 
-quitted he could successfully plead double jeopardy 
should he again be charged with embezzling property 
of the individuals who were or intended to become Path- 
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finder II, Ltd.? Should the proposition contended for 
by the dissent become law, the effect ultimately would 
be not merely a new trial, but the acquittal of a de- 
fendant who, if the jury’s findings of fact are to be 
given any credence, is guilty. 

BRODKEY, J., responding to respondente. 

As pointed out in the dissenting opinion, the principal 
issue in this case is not variance, but rather the failure 
to submit to the jury for its determination an essential 
element of the charge against the defendant. If this 
constitutes being “hyper-technical,” then so is the Con- 
stitution of the United States. 


Doris D. Mays, APPELLANT, v. DANA M. SIEKMAN ET AL., 
APPELLEES. 
247 N. W. 2d 613 


Filed November 17, 1976. No. 40523. 


1. Negligence: Motor Vehicles: Animals. Common law rules of 
negligence require horseback riders to exercise reasonable care 
to avoid injury from motor vehicles on the highway. 

2. Negligence: Motor Vehicles. As a general rule it is negligence 
for the operator of a motor vehicle to drive so fast that he 
cannot stop within the range of his vision. 

3. Negligence: Motor Vehicles: Animals. In meeting and passing 
a horseback rider, or a horse-drawn vehicle, a motorist is 
ordinarily under no obligation to stop or to take special steps 
to avoid a collision therewith, unless the horse shows signs 
of fright or that its rider or driver has lost control of it. 


Appeal from the District Court for Lancaster County: 
WiLii1am D. BLuE, Judge. Affirmed. 


William A. Wieland of Healey, Healey, Brown & 
Wieland, for appellant. 


David A. Johnson of Emil F. Sodoro Law Office, for 
appellee Siekman. 


Barlow, Johnson, DeMars & Flodman, for appellee Hall. 
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Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newron, CLINTON, and Bropkey, JJ. 


NEwmTon, J. 

This is a damage action by plaintiff, a horseback 
rider, to recover for personal injuries and the loss of the 
horse as the result of being struck by defendant Dana 
M. Siekman’s automobile. Plaintiff’s action against de- 
fendant Siekman and another defendant, Edward E. 
Hall, was dismissed. The court directed a verdict 
against plaintiff as to liability on defendant Siekman’s 
counterclaim for damage to his automobile and the jury 
assessed his damages at $1,154. We affirm the judg- 
ment of the District Court. 

The accident occurred on the evening of October 16, 
1972, on the north approach to a viaduct over railroad 
tracks. The viaduct is on a north-south graveled road 
located 2 miles east of the intersection of North 84th 
Street and Havelock Avenue in Lincoln, Nebraska. Ev- 
idence regarding the time of the accident and the de- 
gree of darkness is conflicting. It is evident however 
that the two automobiles involved in the accident had 
lights on and that the glow of the lights could be ob- 
served by anyone approaching the viaduct from the op- 
posite direction. This indicates an advanced degree of 
darkness. 

The plaintiff, with others, left her home on horseback, 
rode west under the viaduct and north adjacent to it, 
then into some fields. Plaintiff returned alone and 
chose to ride over, rather than around, the viaduct. 
She was riding a dark-colored horse and wore dark 
clothing. The north approach to the viaduct had guard- 
rails extending north from the northeast corner of the 
concrete bridge a distance of 335 feet and within that 
area the guardrails prevented the horse from leaving 
the 24-foot wide roadway. The defendant Hall ap- 
proached the graveled road on an intersecting road 
about 125 feet north of the guardrails, turned south, and 
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then noticed the horse and rider going south and cutting 
over to the east side of the road. He also noticed the 
glow from lights on a car approaching from the south 
side of the viaduct; and he moved over to the right 
within a foot of the guardrail and slowed to a virtual 
stop. The defendant Siekman was driving the north- 
bound car at 40 to 45 miles per hour and on approach- 
ing the viaduct observed the glow of the lights on de- 
fendant Hall’s automobile, slowed down some, and on 
crossing the concrete bridge, he saw the horse and rider 
next to the guardrail on his side of the road. The speed 
limit on that road was 50 miles per hour. Defendant 
Siekman tried to stop but slid on the gravel. He was 
going 20 to 25 miles per hour when he struck the horse 
in the right hind leg. The Hall automobile occupied 
about 7 feet from the west guardrail leaving a distance 
of 17 feet for passage of the horse and the Siekman 
automobile. Being unable to stop, Siekman attempted 
to drive between the horse and the Hall car, but the 
undisputed evidence shows that at the last instant the 
horse shied and its rear quarters entered the path of 
the Siekman automobile resulting in the accident. 

At the time of this accident, although no longer true, 
statutory traffic rules had not been made applicable to 
horseback riders, but such riders were bound by common 
law rules of negligence and must have exercised rea- 
sonable care to avoid injury from motor vehicles using 
the highway. See Guynan v. Olson, 178 Neb. 335, 133 
N. W. 2d 571. That plaintiff was negligent is apparent. 
She rode on to the viaduct approach on a road with a 
50 mile per hour speed limit knowing that it was at 
least partially dark; that cars might approach from 
either direction; that the guardrails would prevent her 
riding off the road; and that both her clothes and the 
horse were dark colored, and without a reflector or 
lights. Also, she could have ridden around and under 
the viaduct as she had done earlier in the evening. She 
was an experienced horsewoman and knew that horses 
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sometimes become frightened and shy. She could not 
have been surprised that the horse shied when facing 
the lights of an oncoming vehicle. 

The plaintiff’s husband testified he had previously 
cautioned people not to ride over the viaduct but had 
not so cautioned his wife who was an experienced horse- 
woman. He knew crossing the viaduct to be dangerous. 
When he rode over the viaduct he made sure he had 
time to get across before encountering any problems such 
as traffic. He would go across rapidly as he would not 
“want to be caught on there with anyone.” If he were 
caught, he would turn around and go back. If caught, 
he would probably dismount. He had been riding horses 
all his life and was in the business of breeding and train- 
ing horses. 

Although the defendant Siekman was not proceeding 
in an unusual or dangerous manner, it would appear 
that he was in violation of the rule that one is negligent 
who drives so fast that he cannot stop within the range 
of his vision. See Bartosh v. Schlautman, 181 Neb. 130, 
147 N. W. 2d 492. In this instance his failure to ob- 
serve plaintiff and to stop in time may have presented 
a jury question due to the darkness, the dark color of 
the horse and rider’s clothing, and a dark background. 

It is evident that had the horse not shied, the defend- 
ant Siekman would have had ample room to pass be- 
tween the horse and the defendant Hall’s automobile. 
Any negligence on Siekman’s part was not the proxi- 
mate cause of the accident. That cause was the shying 
of the horse as he attempted to pass. Had Siekman had: 
full control of his automobile and proceeded to pass 
through the wide opening left between the Hall auto- 
mobile and the horse, as he might reasonably have done, 
the accident would still have occurred. “ ‘* * * if a mo- 
torist is, in other respects, driving with due care and a 
horse turns suddenly into the path of the motor vehicle 
so quickly that the motorist cannot avoid striking it, he 
is absolved from negligence as a matter of law.’” 
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Matson v. Dawson, 185 Neb. 686, 178 N. W. 2d 588. 

“However, in meeting and passing a horseback rider, 
or a horse-drawn vehicle, a motorist is ordinarily under 
no obligation to stop or to take special steps to avoid 
a collision therewith, unless the horse shows signs of 
fright or that its rider or driver has lost control of it.” 
7 Am. Jur. 2d, Automobiles and Highway Traffic, § 392, 
p. 942. 

“Although the question of proximate cause is ordi- 
narily for the determination of the jury, where, upon 
the evidence produced, only one inference can be drawn, 
it is for the court to decide whether a given act or 
series of acts is the proximate cause of the injury.” 
Starlin v. Burlington Northern, Inc., 193 Neb. 619, 228 
N. W. 2d 597. See, also, Ecker v. Union P. R. R. Co., 
164 Neb. 744, 83 N. W. 2d 551. 

In the case of defendant Hall we are unable to per- 
ceive any negligence whatever on his part We con- 
clude that the District Court was correct in dismissing 
plaintiffs petition as to both defendants. 

Regarding the defendant Siekman’s recovery on his 
counterclaim, it would appear that substantially the 
same situation is presented. Although plaintiff doubt- 
less could not control her horse when it commenced to 
act up, its actions were such as one familiar with horses 
might reasonably be expected to anticipate under the 
circumstances and she knew that she was likely to 
meet motor vehicles coming from the south on the road. 
The horse shying and the resultant accident followed 
in a natural and continuous sequence upon plaintiff's 
negligence. We cannot say that her conduct was not a 
substantial factor in bringing about the accident and 
consequently conclude that the judgment on the counter- 
claim should be sustained. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

McCown, J., dissenting. , 

The District Court not only dismissed plaintiff’s cause 
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of action, it also directed a verdict against the plaintiff 
as to liability on defendant Siekman’s counterclaim for 
damages to his automobile, and the jury assessed his 
damages at $1,154. This court has now affirmed that 
judgment. For all practical purposes, this court has 
held that it is negligence as a matter of law to ride a 
horse at dusk on a highway bounded by guardrails, even 
though the horse is well-trained, not fractious, and is 
fully accustomed to vehicular traffic. Such a holding 
is wholly unsupported under the facts here and is in 
direct conflict with Guynan v. Olson, 178 Neb. 335, 133 
N. W. 2d 571. The holding in this case will no doubt 
come as a rude surprise to many a cowboy, real or 
rhinestone. 

There were ample issues which should have gone to 
the jury on both causes of action. There was serious 
factual conflict as to the extent of the dusk or darkness. 
There was the clear issue of the failure of the defend- 
ant Siekman to stop within the range of his vision. Any 
assessment of comparative negligence between the 
plaintiff and the defendant obviously required an as- 
sessment of the factual issues. The case should have 
been submitted to the jury. 


STATE OF NEBRASKA, APPELLEE, v. PAUL BLUNT, APPELLANT. 
246 N. W. 2d 727 


Filed November 17, 1976. No. 40658. 


1. Criminal Law: Right to Counsel. The right of an indigent 
defendant to counsel does not give him the unbridled right to 
be represented by counsel of his own choosing, and mere dis- 
trust of, or dissatisfaction with, appointed counsel is not enough 
to secure the appointment of substitute counsel. 

An indigent defendant who refuses to accept 
offered counsel without justifiable reason and elects to proceed 
pro se has not been deprived of his constitutional right to 
counsel. 

8. Criminal Law: Right to Counsel: Waiver. The determination of 


© 
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whether there has been an intelligent waiver of the constitu- 
tional right to counsel must depend in each case upon its par- 
ticular facts and circumstances, including the background, ex- 
perience, and conduct of the accused. 

4. Criminal Law: Right to Counsel: Appeal and Error. If an 
indigent defendant was deprived of his constitutional right to 
counsel by not being furnished an attorney to present his 
appeal to the appellate court, he was not afforded an effective 
appeal and the decision thereon must be deemed a nullity. 

5. Criminal Law: Right to Counsel: Appeal and Error: Post Con- 
viction. In a post conviction proceeding where the evidence 
establishes a denial or infringement of the right to counsel 
which occurred only at the appeal stage of the former criminal 
proceedings, the District Court has jurisdiction and power to 
grant a new direct appeal without granting a new trial or 
setting aside the original conviction and sentence. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CanicLia, Judge. Affirmed as modified. 


Alan E. Peterson of Cline, Williams, Wright, Johnson 
& Oldfather, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon, CLINTON, and BRODKEY, JJ. 


PER CURIAM. 

In this post conviction action defendant, Paul Blunt, 
sought to vacate and set aside a judgment and sen- 
tence of 2414 to 35 years imprisonment entered by the 
District Court for Douglas County on December 8, 1970, 
following defendant’s conviction on a charge of robbery. 
Following the evidentiary hearing in the District Court 
on the motion to vacate and set aside the sentence, the 
District Court overruled the motion for post conviction 
relief on all grounds except one. 

The District Court found that in the former direct 
appeal of the robbery conviction, after jurisdiction had 
vested in the Supreme Court, the District Court which 
had tried the case permitted defendant’s appointed ap- 
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pellate counsel to withdraw on grounds that the appeal 
was “wholly frivolous” and the defendant was therefore 
required to and did proceed pro se in this court. The 
District Court in the current proceeding therefore 
granted the defendant a new direct appeal from the 
robbery conviction and sentence with time for appeal 
to begin on January 22, 1976. That appeal is now be- 
fore this court. 

The State contends that under the provisions of the 
Post Conviction Act neither the District Court nor this 
court has jurisdiction to grant or consider a new di- 
rect appeal from the robbery conviction and sentence 
of December 8, 1970. The State also denies that de- 
fendant has or had grounds for relief, either on direct 
appeal or under post conviction proceedings. 

In view of the dual state-federal court consideration 
of varying aspects of this case, and to remove any 
doubt as to exhaustion of state remedies, we consider 
the issues fully. 

The facts underlying the defendant’s conviction for 
robbery are set out in State v. Blunt, 187 Neb. 631, 
193 N. W. 2d 434. Briefly, the evidence showed that on 
May 28, 1970, after having first entered a cleaning es- 
tablishment on a pretext, the defendant left and re- 
turned a few minutes later. He created a disturbance 
in the rear room and again left the premises. He later 
returned and attempted to take some money out of 
the cash drawer. The counterclerk closed the drawer 
on his hand. Blunt pushed her away with sufficient 
force that she fell and lacerated her knees. Blunt then 
jerked the cash drawer out, removed the money, and 
fled. He was apprehended a few minutes later about 2 
blocks from the cleaning establishment. The amount 
missing from the cash drawer was $169.26, and the de- 
fendant was in possession of a substantial portion of 
that amount in cash and checks and a claim check from 
the cleaning establishment in another name. He also 
had a scraped area on the back of his hand. 
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The District Court appointed a representative of the 
public defender’s office as counsel for Blunt and the 
first trial commenced on September 14, 1970. After a 
jury was convened and trial commenced, a mistrial was 
granted. Blunt’s counsel had disclosed defendant’s prior 
felony convictions in the voir dire of the jury. Counsel’s 
reason for disclosure was that Blunt’s defense was an 
alibi and counsel assumed that Blunt would, of neces- 
sity, testify. Blunt was incensed at his counsel for the 
disclosure and later requested counsel’s removal. At a 
hearing after the mistrial the trial court offered to ap- 
point another counsel from the public defender’s office 
but flatly refused to appoint private counsel. Blunt re- 
fused and asked for time to obtain his own attorney. A 
new trial date was set for November 2, 1970. Blunt 
did not obtain counsel and on the new scheduled trial 
date he appeared before the trial court and stated that 
he would not permit anyone from the public defender’s 
office to represent him. He was again offered assist- 
ance from the public defender’s office and again he re- 
fused. He asked for more time to prepare for trial, as 
did the public defender’s office. The trial court denied 
the requests, called the case for trial that afternoon, 
and directed that the public defender’s office be in court 
to assist Blunt in the trial. Blunt then went to trial 
with the same representative of the public defender’s 
office who had represented him in the prior aborted 
trial acting as his technical advisor. Blunt personally 
made opening comments to the jurors before voir dire 
in which he recited his “bad history” and told them he 
was representing himself because he and his attorney 
had developed a lot of distrust. After these opening 
remarks Blunt conducted little of the trial himself. The 
legal advisor told Blunt when to object or cross-examine 
and then Blunt would tell the legal advisor to go ahead 
and do it. Technically, however, Blunt was in charge 
as his own counsel with the legal advisor’s assistance. 
The trial proceeded in comparatively routine fashion. 
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The State called three witnesses who were all cross- 
examined by the legal advisor, although Blunt himself 
cross-examined the counterclerk following her recall for 
redirect examination. Blunt’s cross-examination of her 
was directed at her testimony at the preliminary hear- 
ing as to whether or not she had identified Blunt at 
that hearing. She repeated her previous testimony that 
she identified him at the preliminary hearing. 

After these State’s witnesses had been examined, the 
State moved to strike the names of the three witnesses 
remaining on its list of witnesses. This motion was 
granted over the objection of the legal advisor for Blunt. 
The legal advisor then filed five praecipes for subpoenas 
for witnesses. ‘Trial was recessed until the following 
morning. The only witness who appeared the next 
morning was the manager of the cleaning establish- 
ment. 

The court, before proceeding, determined that Blunt 
also wished to recall two State’s witnesses who had pre- 
viously testified 2 days before, been examined and cross- 
examined, and released. The court refused to issue sub- 
poenas for their reappearance. The legal advisor for 
Blunt then examined Richard Parsons, the store man- 
ager, who was the only witness presented by the de- 
fendant. The defendant rested. The jury found the 
defendant guilty. 

Motion for new trial was filed and overruled. An 
habitual criminal count was dismissed by the State be- 
fore sentencing. On December 8, 1970, Blunt was sen- 
tenced to 2414 to 35 years in the Nebraska Penal and 
Correctional Complex for robbery. On December 23, 
1970, Blunt filed a notice of appeal to the Supreme 
Court and a praecipe for transcript requesting that it 
include a transcript of the preliminary hearing. The 
transcript of the preliminary hearing was lost or mis- 
placed and has not been found. The District Court ap- 
pointed a different member of the public defender’s 
staff to represent Blunt on the appeal. After jurisdic- 
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tion vested in the Supreme Court, the new counsel from 
the public defender’s office filed a motion in the Dis- 
trict Court for leave to withdraw as appointed counsel 
on the ground that the appeal was frivolous. The trial 
judge who presided at the trial granted the motion to 
withdraw on May 20, 1971. Thereafter, in the appeal to 
the Supreme Court, Blunt therefore represented himself. 
The brief for Blunt was pro se. This court affirmed his 
conviction on that appeal on January 7, 1972. See 
State v. Blunt, 187 Neb. 631, 193 N. W. 2d 434. 

Blunt’s motion to vacate and set aside his sentence 
under the Post Conviction Act raises issues which, for 
purposes of this opinion, we will separate into issues 
related to the trial stage and issues related to the ap- 
peal. 

As to the trial stage, the defendant asserts: (1) That 
defendant made an involuntary, unintelligent, and un- 
knowing waiver of counsel at trial; 

(2) That defendant’s trial counsel caused the mis- 
trial, and prior to that trial performed only nominal in- 
vestigation of the case; 

(3) That the appointment of the same individual as 
legal advisor instead of the appointment of separate 
nonpublic defender counsel denied defendant effective 
assistance of counsel; 

(4) That the trial court deprived defendant of due 
process of law by (a) failing to advise or assist de- 
fendant in his jury selection rights, (b) failing to grant 
defendant an opportunity to obtain a transcript of the 
preliminary hearing, and (c) refusing to grant a con- 
tinuance to defendant in proceeding pro se; 

(5) That the trial court erred in failing to recall cer- 
tain State’s witnesses, and to provide compulsory pro- 
cess for certain defense witnesses; and 

(6) That the evidence was so deficient on the required 
element of taking by force that the conviction consti- 
tuted a denial of due process of law. 

As to the appeal, the defendant contends that: 


88 NEBRASKA REPORTS [VoL. 197 
State v. Blunt 


(1) Defendant was denied his right to counsel on appeal 
because the trial court, rather than a reviewing court, 
granted appointed counsel the right to withdraw and re- 
fused to grant defendant effective counsel on appeal; 

(2) The State failed to provide a transcript of the 
preliminary hearing for use on appeal; and 

(3) The defendant’s sentence was excessive. 

In general, the issues raised by the defendant which 
are related to the trial stage are grounded on alle- 
gations that his counsel was so incompetent and in- 
effective that to permit Blunt to proceed pro se with 
that counsel’s assistance as legal advisor rather than to 
appoint new counsel outside the public defender’s office 
was sufficient to deny Blunt the effective assistance of 
counsel and there was no constitutionally valid waiver 
of the right to counsel at trial. The evidence, however, 
was contradictory on many of the factual issues in- 
volved. The individual who represented Blunt as coun- 
sel at the mistrial and as legal advisor in the actual 
trial denied that Blunt had asked him to make an in- 
vestigation to locate witnesses or had given him the 
name or names of any possible witnesses to be inter- 
viewed. 

Blunt wants to have it both ways. He contends on 
the one hand that he did not voluntarily, intelligently, 
and knowingly waive his right to counsel; and also con- 
tends that his legal advisor was ineffective and incom- 
petent counsel. The trial court expressed confidence in 
the individual appointed to represent Blunt but also of- 
fered to appoint other counsel from the public defender’s 
office. The court expressed the view that it was highly 
advisable for Blunt to have counsel, and that he should 
not undertake to proceed pro se, but the court refused 
to appoint counsel outside the public defender’s office. 
The offers were refused by Blunt who stood on his de- 
mand that he be given private counsel and, if not, that 
he be permitted to proceed as his own counsel. 

The law is quite clear that the right of an indigent 
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defendant to have counsel does not give him the un- 
bridled right to be represented by counsel of his own 
choosing and that mere distrust of, or dissatisfaction 
with, appointed counsel is not enough to secure the ap- 
pointment of substitute counsel. See State v. Bratton, 
187 Neb. 460, 191 N. W. 2d 612. An indigent defendant 
who refuses to accept offered counsel without justifiable 
reason and elects to proceed pro se has not been de- 
prived of his constitutional right to counsel. See, State 
v. Reed, 188 Neb. 195, 195 N. W. 2d 503; State v. Thunder 
Hawk, 188 Neb. 294, 196 N. W. 2d 194. 

The determination of whether there has been an in- 
telligent waiver of the constitutional right to counsel 
must depend in each case upon its particular facts and 
circumstances, including the background, experience, 
and conduct of the accused. Johnson v. Zerbst, 304 U. S. 
458, 58 S. Ct. 1019, 82 L. Ed. 1461. In this case, Blunt’s 
demands to have an individual attorney in the public 
defender’s office released were complied with and the 
court then offered to appoint other counsel from the 
public defender’s office. No sufficient reason has ever 
yet been advanced by Blunt for rejecting that offer. 
Blunt demanded the release of the public defender ap- 
pointed for him and refused to accept the offer to ap- 
point any other public defender, after being informed 
by the court that either of such counsel would compe- 
tently represent him, and that no attorney outside the 
public defender’s office would be appointed. Those facts 
establish that Blunt adequately and sufficiently waived 
his right to be represented by counsel at trial in Dis- 
trict Court. See Johnson v. United States, 318 F. 2d 
855 (8th Cir., 1963). 

Defendant’s clainis of error in the trial court on 
grounds of deprivation of due process are marginal at 
best and require no detailed discussion. Blunt does 
claim, however, that he was denied his Sixth Amend- 
ment right to compulsory process. The record fails to 
support that assertion. When the prosecution rested, it 
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moved to strike the names of three witnesses remain- 
ing on its list. The motion was granted over the ob- 
jection of Blunt’s legal advisor, who then filed five prae- 
cipes for subpoenas for witnesses. Three of those five 
were the prosecution witnesses who had been stricken. 
The other two were the manager of the cleaning es- 
tablishment and one Wanda Cokes, who (on a collateral 
record) allegedly might testify how Blunt happened to 
have an injured hand. So far as the record shows, sub- 
poenas were personally served on two individuals. The 
other three were not found after due search and in- 
quiry. The manager of the cleaning establishment ap- 
peared and testified. Wanda Cokes was not found. At 
no time has Blunt or his counsel stated for the record 
what the expected testimony of any of the five witnesses 
would be. There is no showing that it was not cumula- 
tive, nor impeaching, nor that there was any probability 
that it might affect the result, nor has it ever been 
shown that due diligence had been exercised to secure 
the attendance of any absent witnesses. Even on this 
appeal there is still no specific information as to why 
the failure of four witnesses to appear was a denial of 
due process. Neither is there yet a showing of how or 
why the absence of the testimony of any of these wit- 
nesses was prejudicial to the defense. 

When trial resumed on the day after Blunt’s sub- 
poenas had been issued, Blunt also requested that two 
of the State’s witnesses who had testified 2 days before 
be subpoenaed to return, and this request was denied. 
The two witnesses had been examined and cross- 
examined and Blunt himself participated in a recross- 
examination of one of them. As to these two witnesses 
also there was no showing that they could not have 
been fully examined when they were on the stand, nor 
was there any showing as to how or why additional 
testimony, or the absence of it, was in any way preju- 
dicial to Blunt. 

In any event, the evidence and the record fail to es- 
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tablish the claim that Blunt was denied his Sixth 
Amendment rights to compulsory process. 

Turning to the issues involved at the appeal stage, 
the evidence establishes that on Blunt’s prior appeal to 
this court it was the trial judge who reviewed the rec- 
ord and granted the motion of appointed counsel on ap- 
peal to withdraw. Blunt’s motion for appointment of 
alternate counsel on appeal was then also denied by the 
same District Judge. This court did not review nor rule 
on either of these motions. 

The only briefs submitted in this court on Blunt’s be- 
half were prepared with the assistance of the inmate 
legal assistance program at the penitentiary. On such 
facts it is clear that Blunt was deprived of his right to 
counsel on appeal and did not have an effective appeal. 
The decision on the former appeal must therefore be 
deemed a nullity. See, Douglas v. California, 372 U. S. 
353, 83 S. Ct. 814, 9 L. Ed. 2d 811; Anders v. California, 
386 U. S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493; Blunt v. 
Wolff, 501 F. 2d 1138. 

Blunt also contends that failure to provide a tran- 
script of the preliminary hearing for use on the appeal 
rendered the appeal critically deficient. By the time of 
the appeal the transcript of the preliminary hearing 
had been misplaced, lost, or destroyed. The only basis 
for the assertion that the transcript was necessary is 
Blunt’s claim that the counterclerk failed to identify 
him at the preliminary hearing. The counterclerk tes- 
tified under oath at trial that she had identified him 
at the preliminary hearing. She also identified him at 
trial, as did every other prosecution witness. There is 
no credible basis to support any claim that the loss of 
the transcript of the preliminary hearing was preju- 
dicial to the defendant. 

The State takes the position that in a post conviction 
proceeding such as this where there has been one prior 
appeal, neither the District Court nor this court has 
jurisdiction to grant a new direct appeal under the 
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terms of the Post Conviction Act. §§ 29-3001 et seq., 
R. R. S. 1943. 

Under the terms of the Nebraska Post Conviction 
Act, if the District Court determines that there was such 
a denial or infringement of the rights of the prisoner 
as to render the judgment void or voidable under the 
Constitution of this state or the Constitution of the 
United States, “the court shall vacate and set aside the 
judgment and shall discharge the prisoner or resentence 
him or grant a new trial as may appear appropriate.” 
§ 29-3001, R. R. S. 1943. 

In the case now before us we have determined that 
there was no error of constitutional dimensions at the 
trial stage of the original criminal proceedings but that 
there was a denial of the constitutional right to counsel 
on the former appeal. Under the State’s interpretation 
of the Post Conviction Act, if the evidence establishes 
that there was a denial of the constitutional right to 
counsel at any stage of the proceedings the only remedy 
is to discharge the prisoner or grant a new trial, even 
though the denial of counsel occurred only at the appeal 
stage and not at trial. We do not believe the Legisla- 
ture intended any such restriction on the jurisdiction of 
the court, nor on its power to grant relief. 

The Legislature specifically gave the District Court 
the power to set aside a judgment if the court found 
there had been a denial or infringement of the prisoner’s 
constitutional rights sufficient to render “the judgment” 
void or voidable. That power obviously includes the 
power to void the entire criminal proceeding, includ- 
ing judgments on trial and on appeal, if there was one. 
Jurisdiction and power to set aside judgments or pro- 
ceedings are not restricted to all or nothing. Where 
the evidence establishes a denial or infringement of the 
right to counsel which occurred only at the appeal stage 
of the former criminal proceedings, the District Court 
has jurisdiction and power, in a post conviction pro- 
ceeding, to grant a new direct appeal without granting 
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a new trial or setting aside the original conviction and 
sentence. The Legislature intended to give the courts 
jurisdiction to grant appropriate relief under the Post 
Conviction Act. The court is specifically empowered to 
vacate and set aside “the judgment.” The judgment of 
this court on appeal is a “judgment” within the mean- 
ing of the Post Conviction Act, if that judgment is void- 
able because of a denial or infringement of constitu- 
tional rights. The power to grant a new appeal is im- 
plicit under the provisions of section 29-3001, R. R. S. 
1943. 

The final issue involves the sentence of 2414 to 35 years 
imposed upon Blunt for the robbery. Blunt contends 
the sentence is excessive. While the court is not unani- 
mous, a majority has determined that the original sen- 
tence of 244% to 35 years imprisonment was not exces- 
sive, 

Blunt also contends that the sentence is in violation 
of section 83-1,105, R. S. Supp., 1976, the relevant por- 
tion of which became effective July 6, 1972. That sec- 
tion applies to indeterminate sentences and specifically 
provides that “the minimum limit fixed by the court 
shall not be less than the minimum provided by law nor 
more than one-third of the maximum term, * * *.” The 
maximum for robbery is and was 50 years. Therefore, 
the minimum limit of an indeterminate sentence for 
robbery cannot exceed 16 2/3 years. When the law un- 
der which a defendant was convicted is amended pend- 
ing appeal so as to mitigate the punishment, it is logical 
to assume that the Legislature intended the new pun- 
ishment, which it now feels fits the crime, to apply 
whenever possible. State v. Randolph, 186 Neb. 297, 183 
N. W. 2d 225. The appeal now before us is a direct 
appeal, the former appeal being a nullity, and the rule 
is applicable. The minimum term of the sentence im- 
posed on Blunt is reduced from 24% years to 16 2/3 
years in conformity with the statute. 

The judgment of the District Court in the post con- 
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viction proceeding is affirmed in all respects. On the 
direct appeal from the original conviction and sentence, 
the conviction for robbery is affirmed. The sentence of 
24144 to 35 years is vacated and a sentence of 16 2/3 
years to 35 years is imposed. 

AFFIRMED AS MODIFIED. 

BropkKEy, J., not participating. 

McCown, J., concurring in part and dissenting in part. 

I concur in the majority opinion with the exception of 
that part of the opinion dealing with the excessiveness 
of the sentence. My views on that score were set out 
in the former case of State v. Blunt, 187 Neb. 631, at 
page 633, 193 N. W. 2d 434, at page 436. 

The defendant here took something over $100 in cash 
and checks from a cash register and pushed or shoved 
the cashier to her knees when she shut the cash register 
drawer on his fingers. He did not display or use or pre- 
tend to have any weapon. 

It is significant that an habitual criminal charge was 
dismissed before he was sentenced. We have very re- 
cently held in State v. King, 196 Neb. 821, 246 N. W. 2d 
477, that proportionality in sentencing ought to mean 
that the more serious offenders generally merit the 
greater punishment and that those offenders who offer 
the greatest menace to society deserve the greater pun- 
ishment. In the case now before this court the original 
minimum sentence of 2414 years was 414 years more 
than the highest minimum which could be imposed on 
an habitual criminal charge for conviction of any crime 
except murder. The minimum sentence of 16 2/3 years 
now imposed by this court is exactly twice as much as 
the highest minimum term which can be imposed for 
forcible sexual assault causing serious personal injury, 
and the maximum sentence of 35 years is 10 years more 
than the maximum which can be imposed for that crime. 

Clearly the defendant’s prior record is bad. He is en- 
titled to no leniency. That fact should not justify a 
sentence which clearly does not fit the crime. Neither 
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does it authorize the court to sentence him as though 
the habitual criminal count had not been dismissed. 
Any sentence in excess of 10 years, in my opinion, con- 
stituted an abuse of discretion on the facts here. Where 
the court is required to enter a new sentence, as it is 
here, that sentence ought to reflect a more evenhanded 
justice. Injustice remains intolerable, no matter what 
proportions it may have. 


STATE oF NEBRASKA, APPELLEE, v. Epcar L. NANCE, ALSO 


KNOWN AS EpGaR LEE NANCE, JR., APPELLANT. 
246 N. W. 2d 868 


Filed November 24, 1976. No. 40558. 


1. Criminal Law: Trial: Evidence: Constitutional Law. A show-up 
identification procedure is constitutionally invalid only when 
so unnecessarily suggestive and conducive to irreparable mistaken 
identification that a defendant is denied due process of law, 
and admission of evidence of a show-up without more does 
not violate due process. 

2. Criminal Law: Trial: Evidence. A determination as to the 
likelihood of misidentification must be made on the totality 
of circumstances of each case. 

3. Criminal Law: Trial: Evidence: Right to Counsel. A defendant 
is not entitled to the assistance of counsel at a pretrial identi- 
fication procedure conducted before the filing of the infor- 
mation. 

4. Criminal Law: Trial: Evidence. An in-court identification may 
properly be received in evidence if it is independent of, and 
untainted by, an illegal pretrial identification procedure. 

5. Criminal Law: Indictments and Informations: Joinder. Two or 
more offenses may be charged in the same information if 
both are of the same or similar character. 

6. Criminal Law: Trial: Joinder. Severance of counts in a crimi- 
nal case is a matter directed to the sound discretion of the 
trial court, and no ruling thereon will be disturbed on appeal 
in the absence of a showing of prejudice to the defendant. 


Appeal from the District Court for Douglas County: 
Joun T. GRANT, Judge. Affirmed. 
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Frank B. Morrison and Joseph F. Bataillon, for 
appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before Wuite, C. J., SPENCER, BosSLAuGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 


BropkKEy, J. 

In count I of a seven count information, the defend- 
ant, Edgar L. Nance, was charged with the robbery of 
Daniel Short on May 28, 1975, under section 28-414, 
R. R. S. 1943. Count II charged the defendant with the 
use of a firearm in the commission of that robbery un- 
der section 28-1011.21, R. R. S. 1943. Counts III and IV 
charged the defendant with the robbery of Mary West 
on May 29, 1975, and with the use of a firearm in the 
commission of that robbery. Counts V and VI charged 
the defendant with the robbery of Frank Gundersen on 
June 5, 1975, and with the use of a firearm in the com- 
mission of that robbery. Count VII charged the defend- 
ant with being a habitual criminal under section 29- 
2221, R. R. S. 1943. The defendant moved to sever the 
counts relating to each individual robbery pursuant to 
section 29-2002(4), R. R. S. 1943. The trial court par- 
tially granted his motion, severing the charges relating 
to the Gundersen robbery, but consolidating for trial the 
charges relating to the Short and West robberies. 

After a jury trial on October 20, 1975, the defendant 
was found guilty of the robbery of Gundersen, but was 
found innocent of the charge of using a firearm in the 
commission of that robbery. The defendant was also 
found guilty of the robberies of West and Short after 
a jury trial commencing November 3, 1975. The trial 
court had dismissed the charge of using a firearm in 
the commission of the Short robbery after the close of 
the State’s case; and the jury found the defendant not 
guilty of the charge of using a firearm in the commis- 
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sion of the West robbery. Upon defendant’s motion, the 
trial court dismissed Count VII of the information, 
which charged the defendant with being a "habitual 
criminal. 

The defendant was sentenced to 4 years imprison- 
ment for the Gundersen robbery, and 5 to 7 years each 
for the West and Short robberies. The sentences on the 
West and Short robberies were ordered to be served 
concurrently, but consecutive to the sentence on the 
Gundersen robbery. The defendant now appeals his 
convictions to this court. We affirm. 

In support of his appeal, defendant makes two assign- 
ments of error which he contends were prejudicial and 
require reversal of his convictions in the trial court. 
They are that the District Court committed reversible 
error (1) in allowing evidence of a one-man show-up 
to be presented to the jury; and (2) in partially over- 
ruling a defense motion for severance of the offenses. 
The first assignment of error relates only to testimony 
at the Gundersen trial, and in no way challenges the 
identification procedures related to the West/Short trial. 
The second assignment relates only to the issue of 
whether charges relating to the West and Short rob- 
beries should have been severed for separate trials. We 
discuss each of these assignments in the order presented. 

The evidence in the Gundersen case shows that on 
June 5, 1975, an individual came to the Merker Realty 
Company, where Frank Gundersen was employed, and 
expressed interest in purchasing a home. The individual 
was at the realty office approximately 5 minutes, dur- 
ing which time he was viewed by Gundersen and two 
other employees, Cathy Bluvas and Mary Sortino. 
Gundersen then drove the prospective client to 3602 
Blondo Street in Omaha for the purpose of showing him 
a house. The drive from the realty office, which is lo- 
cated at 2314 L Street in Omaha, took approximately 
15 minutes. During the drive the prospective client at 
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one point waved at a police officer who was in a cruiser 
next to the Gundersen car when it was stopped at a 
traffic light. 

Upon reaching the house on Blondo Street, Gundersen 
spent approximately 15 minutes showing the prospec- 
tive client the house. The individual then struck Gun- 
dersen on the side of the head, kicked him, and placed 
him in a closet. The assailant removed some credit 
cards from Gundersen’s billfold, and then left in his car. 
The police were notified. Gundersen described the as- 
sailant as a negro male in his mid-20’s, approximately 6 
feet tall, weighing 170 to 180 pounds, wearing a green 
short sleeved shirt with colored design flowers and two 
medalions. 

The defendant was apprehended the next day when 
the police were investigating the West robbery, and was 
found in possession of the credit cards belonging to Gun- 
dersen. He was then taken to the police station for the 
purpose of standing in line-ups conducted for witnesses 
of all the robberies involved in this appeal. On the 
morning of June 6, 1975, the defendant stood in two 
line-ups, where he was viewed by witnesses in the Short 
and West cases. The defendant thereafter refused to 
stand in any further line-ups. He testified that the rea- 
son for his refusal was that he had not been provided 
an attorney. Upon his refusal, a show-up, which is a 
procedure where the defendant alone is presented to 
witnesses for the purpose of identification, was con- 
ducted for the witnesses in the Gundersen case. 

Gundersen positively identified the defendant as his 
assailant in this show-up procedure. Cathy Bluvas was 
unable to positively identify the defendant, but stated 
that his chin, eyes, and nose resembled those of the in- 
dividual she had seen in the realty office on June 5, 
1975. Mary Sortino could also not positively identify 
the defendant at the show-up, but did state that the 
medalions that the defendant was wearing were like 
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those worn by the individual who was in the realty of- 
fice the day before. She did state that she “believed” 
the man in the show-up was the individual who came to 
the realty office on June 5, 1975. 

A suppression hearing was held prior to the Gunder- 
sen trial to determine whether testimony of the pretrial 
identification procedure should be excluded from evi- 
dence. The trial court overruled defendant’s motion to 
suppress, and Gundersen was permitted to testify at the 
trial that he had identified the defendant in the show- 
up procedure. He also made an independent identifica- 
tion of the defendant in the courtroom during the trial. 
Cathy Bluvas testified at the trial, but made no identifi- 
cation of the defendant, and stated that she had been 
unable to make a positive identification at the show-up. 
Mary Sortino testified that she had not positively iden- 
tified the defendant at the show-up, but stated at the 
trial, as she had at the show-up, that the defendant ap- 
peared to be the man who had come to the realty office 
on June 5, 1975, 

The other testimony at the trial showed that the de- 
fendant had made a statement to the police after his 
arrest, admitting his guilt of the Gundersen robbery. 
The defendant also told a police officer where he had 
left the Gundersen automobile, which was subsequently 
recovered in the place where the defendant said he had 
left it. Another police officer testified that she had 
searched the defendant’s apartment with his consent 
and had found a green shirt with flowered print like 
that described by witnesses as the shirt worn by the 
robber on June 5, 1975. A third police officer testified 
that it was the defendant who had waved to him from 
the Gundersen automobile on June 5, 1975, and that he 
had identified the defendant during a line-up procedure 
on June 6, 1975. Medalions found in the defendant’s 
possession, like those described by the witnesses as being 
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worn by the robber, were offered and received into evi- 
dence. 

The ground on which the defendant challenges his 
conviction of the Gundersen robbery is that evidence of 
the show-up identification procedure should not have 
been presented to the jury. This court has recently re- 
viewed the validity of pretrial identification procedures 
in State v. Sanchell, 191 Neb. 505, 216 N. W. 2d 504 
(1974), on reargument, 192 Neb. 380, 220 N. W. 2d 562, 
cert. den., 420 U. S. 909 (1975); and State v. Banks, 195 
Neb. 340, 237 N. W. 2d 875 (1976). In those cases we 
applied the legal principles set forth in Neil v. Biggers, 
409 U.S. 188, 93 S. Ct. 375, 34 L. Ed. 2d 401 (1972). In 
that case the court stated that the critical issue was 
whether the show-up procedure was so unnecessarily 
suggestive and conducive to irreparable mistaken iden- 
tification that the defendant was denied due process of 
law, and set forth factors to be considered. Such a de- 
termination must be made on the totality of the cir- 
cumstances of the case. The court concluded that it 
“is the likelihood of misidentification which violates a 
defendant’s right to due process,” and stated that “the 
admission of evidence of a showup without more does 
not violate due process.” 409 U.S. at 198. 

We cannot say that the show-up procedure was so 
unnecessarily suggestive and conducive to irreparable 
mistaken identification that the defendant was denied 
due process of law. The critical identification made in 
this case was that by Mr. Gundersen, for he was the 
only witness who made a positive identification at both 
the show-up and the trial. Neither witness Bluvas nor 
Sortino made a positive identification at the show-up or 
the trial, and therefore their testimony could not be 
said to have resulted in misidentification. We also note 
that Mr. Gundersen had ample opportunity to view his 
assailant. He was with the criminal, at close proximity, 
for more than 30 minutes. He specifically testified that 
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he closely observed the face of the individual who robbed 
him, stating: “I just watched his face, like I do any 
other customer, to see what reaction they have about 
buying a home.” Gundersen gave a generally accurate 
description of the robber to the police prior to the show- 
up, including reference to a green shirt and medalions 
of the type that were later found in the possession of 
the defendant. Gundersen was unequivocal in his iden- 
tification of the defendant at both the show-up and the 
trial, and demonstrated a high level of certainty. Fi- 
nally, the show-up was held 1 day after the crime took 
place. These facts indicate, on the totality of the cir- 
cumstances, that there was no substantial likelihood of 
misidentification in this case. Further facts substan- 
tiate this conclusion. The defendant’s own statement 
to the police indicated that he had committed the crime, 
and his statement of the events that occurred was sub- 
stantially the same as Gundersen’s. The defendant’s 
statement led the police to the discovery of Gundersen’s 
automobile, which was found in the place where the de- 
fendant had said he had left it. The police officer at 
whom the defendant had waved from Gundersen’s car 
identified him in a line-up, not merely a show-up. Fi- 
nally, Gundersen’s credit cards were found in defend- 
ant’s possession. 

It should also be noted that the pretrial identifica- 
tion procedures in this case were conducted before the 
filing of the information, and therefore the defendant 
was not entitled to assistance of counsel at either a line- 
up or show-up. Kirby v. Illinois, 406 U. S. 682, 92 S. 
Ct. 1877, 32 L. Ed. 2d 411 (1972). 

The purpose of a rule barring evidence of unduly 
suggestive confrontations is to deter the police from 
using a less reliable procedure when a more reliable 
one may be available. Neil v. Biggers, supra. In this 
case, the purpose of the rule would not be fulfilled by 
excluding the evidence, for the police were prevented 
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from conducting a more reliable identification proce- 
dure due to the defendant’s own recalcitrance. While 
we do not commend the use of show-ups, which have 
been widely criticized, as a normal means of pretrial 
identification procedure, under the totality of the cir- 
cumstances of this case there was no violation of due 
process. See Stovall v. Denno, 388 U. S. 293, 87 S. Ct. 
1967, 18 L. Ed. 2d 1199 (1967). 

Gundersen made an in-court identification of the de- 
fendant at the trial. Even if the show-up procedure 
could be considered as unnecessarily suggestive in this 
case, which we do not concede, the rule is well- 
established that an in-court identification may properly 
be received in evidence if it is independent of, and un- 
tainted by, the illegal pretrial identification procedure. 
See, Coleman v. Alabama, 399 U.S. 1, 90 S. Ct. 1999, 26 
L. Ed. 2d 387 (1970); Moss v. Wolff, 505 F. 2d 811 (8th 
Cir., 1974); State v. Sanchell, supra; State v. Banks, 
supra. It would appear from the facts discussed above 
that Gundersen did have an independent basis to make 
his in-court identification, which further supports the 
conclusion that there was no constitutional error pres- 
ent in this case. We find the defendant’s first assign- 
ment of error to be without merit. 


Defendant’s remaining assignment of error is that the 
District Court erred in overruling his motion for sever- 
ance of the charges relating to the West and Short rob- 
beries. Section 29-2002, R. R. S. 1943, provides in part: 
“(1) Two or more offenses may be charged in the same 
indictment, information, or complaint in a separate 
count for each offense if the offenses charged, whether 
felonies or misdemeanors, or both, are of the same or 
similar character or are based on the same act or trans- 
action or on two or more acts or transactions connected 
together or constituting parts of a common scheme or 
plan.” (Emphasis supplied.) Subsection (4) of section 
29-2002 provides that if it appears that a defendant 
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would be prejudiced by a joinder of offenses, the trial 
court may order an election for separate trials of counts 
in the information. 

The basis for joinder in this case was that the West 
and Short robberies were of the same or similar char- . 
acter. The evidence in the Short case showed that the 
defendant had entered Short’s automobile repair shop 
on May 28, 1975, at approximately 6:30 p.m. The de- 
fendant stated that he wanted to get a car repaired, 
and was in the shop about 15 minutes. Other customers 
who were in the shop then left, and the defendant then 
took Short’s billfold at gunpoint. The defendant then 
made Short get into the trunk of a car, and made his 
escape. Short subsequently identified the defendant as 
the robber in a line-up held on June 6, 1975. 


The evidence in the West case showed that the de- 
fendant came to Bettcher Industries on the following 
day, May 29, 1975, at approximately 1 pm. At that 
time Mrs. West was the only person in the office, and 
the defendant asked her whether any jobs were avail- 
able. After a brief discussion, the defendant threatened 
Mrs. West with what appeared to be a gun, and forced 
her to lie down on the rest room floor. After binding 
Mrs. West, he removed her engagement ring. When she 
eventually freed herself, she discovered that her money 
and credit cards, as well as her employer’s car, were 
missing. Mrs. West identified the defendant as the rob- 
ber in a line-up held on June 6, 1975. She subsequently 
went to a preliminary hearing held in the case, and at 
that time saw her engagement ring on the hand of the 
defendant’s girl friend, Sadie Harbour. Ms. Harbour 
testified that the defendant had given her the ring. 

We are of the opinion that the two robberies referred 
to were “of the same or similar character” under the 
Nebraska statute referred to above, notwithstanding 
the fact that the offenses were committed against two 
different individuals, and with approximately 19 hours 
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intervening between the commission of the offenses. A 
similar situation was presented to the Supreme Court 
of New Jersey in the case of State v. Baker, 49 N. J. 
103, 228 A. 2d 339 (1967). The New Jersey court rule 
on joinder, like the Nebraska statute, permits joinder 
of offenses of the “same or similar character.” In that 
case, the defendant was charged with the sale of 
heroin in two indictments. Each indictment charged a 
single sale, one to a federal agent on January 10, 1963; 
and one to a Newark officer on March 4, 1963, almost 
2 months later. The court held that the two offenses 
were of the ‘same or similar character,” under its rules, 
and a joint trial of the separate indictments for the of- 
fenses was authorized. The court observed that the fac- 
tual situations in the cases were uncomplicated, and the 
evidence to each offense was simple and distinct. 

The facts show that the two robberies in the instant 
case were generally of the same or similar character. 
This court had a similar situation before it in State v. 
Rodgers, 186 Neb. 633, 185 N. W. 2d 448 (1971). In that 
case a defendant was charged in a two count informa- 
tion with the robbery of two different service stations 
on the same day. The trial court overruled the defend- 
ant’s motion to sever the counts for separate trials. The 
defendant on appeal contended that the failure to sever 
resulted in cumulative evidence being submitted to the 
same jury. We stated: “Defendant maintains that the 
combining of the two offenses for trial was prejudicial 
due to weakness in the evidence on Count I. As pointed 
out, the record fails to sustain this contention. The 
question of election between counts and the advisability 
of joint or separate trials is one directed to the sound 
discretion of the trial court.” The court, following prior 
cases, held that unless some prejudice has resulted from 
the failure to sever, no abuse of discretion will be found. 
The rule announced in the Rodgers case was adhered to 
in State v. McDonnell, 192 Neb. 500, 222 N. W. 2d 583 
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(1974), a case involving a similar factual situation. 

It is clear, under our procedure, that severance is not 
a matter of right, and a ruling of the trial court with 
regard thereto will not be disturbed on appeal in the 
absence of a showing of prejudice to the defendant. See, 
generally, State v. Foster, 183 Neb. 247, 159 N. W. 2d 
561 (1968); State v. Shimp, 190 Neb. 137, 206 N. W. 2d 
627 (1973); State v. Erving, 180 Neb. 824, 146 N. W. 2d 
216 (1966). 

Although defendant contends that it is inherently 
prejudicial to be defending on several unrelated counts 
at the same time because they will tend to enforce each 
other, he has made no actual showing of how he was, 
or may have been, prejudiced. In effect, the defendant 
here makes the same argument as did the defendant in 
State v. Rodgers, supra; but, as in Rodgers, the facts 
of this case do not support such an argument. The ev- 
idence on each robbery was distinct and simple. The 
trial court separately instructed the jury on the ele- 
ments of each count, and a further instruction provided: 
“The material elements of each count will be considered 
separately by you and a separate determination made 
as to each Count.” 

We conclude that the consolidation of the counts in 
this case was not an abuse of discretion, and the de- 
fendant’s second assignment of error is without merit. 

The judgment of the trial court must be affirmed. 

AFFIRMED. 

McCown, J., dissenting as to joinder issues only. 

Section 29-2002, R. R. S. 1943, specifically provides 
that if it appears a defendant would be prejudiced by a 
joinder of offenses, the trial court may order separate 
trials. In this case the two robberies which were joined 
were completely separate offenses. They involved dif- 
ferent victims, different locations, different property, 
and different witnesses. They did not even occur on 
the same day. 
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This court has continuously held that in a trial for 
commission of one crime, evidence of other unconnected 
crimes is inadmissible. See, Morgan v. State, 56 Neb. 
696, 77 N. W. 64; State v. Casados, 188 Neb. 91, 195 N. W. 
2d 210. One basic reason for the rule is that evidence 
of another crime may be given too much weight by the 
jury, thus resulting in the conviction of a defendant be- 
cause he is a bad man and not because of his specific 
guilt of the offense with which he is charged. 1 Jones 
on Evidence (5th Ed.), § 162, p. 290; 2 Wigmore on Ev- 
idence (3d Ed.), § 302, p. 200. Exactly the same reason 
exists for holding that a trial for unconnected separate 
crimes should be separated if requested. 

The very recent case of United States v. Foutz, 540 F. 
2d 733 (4th Cir., Aug. 1976), specifically holds that 
where two or more offenses are joined for trial solely 
on the theory that the offenses were of the same or 
similar character, it was reversible error to deny a mo- 
tion for severance, under a rule permitting severance 
where the accused would be unduly prejudiced by join- 
der. The court noted that one specific source of prej- 
udice in such a case is that the jury may conclude the 
defendant is guilty of one crime and then find him 
guilty of the other because of his criminal disposition. 
It is particularly interesting to note that the test of 
prejudice adopted by the 4th Circuit in that case is 
whether evidence of one crime would be admissible at 
a separate trial for the other. 

The ABA Criminal Justice Standards Relating to 
Joinder and Severance, approved and adopted in 1968, 
are specific on this point. “2.2 Severance of offenses. 
(a) Whenever two or more offenses have been joined 
for trial solely on the ground that they are of the same 
or similar character, the defendant shall have a right 
to a severance of the offenses.” As noted in the com- 
mentary, the public interest in avoiding duplicitous 
time-consuming trials is weighed against prejudice to 
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defendants. Where the offenses are completely sepa- 
rate as here, duplicity in trial time, if any, would ordi- 
narily be minimal. As a practical matter, trial time 
may actually be saved in many cases. By trying one 
case first, the proceedings may be shortened, and a 
second trial may be eliminated. In this case, for ex- 
ample, the sentence on each count was the same, to run 
concurrently. On the other hand, if the defendant 
should be found not guilty on one count, the other 
counts may be prosecuted or dismissed as circumstances 
warrant. 

It seems to me better judicial policy to grant a de- 
fendant’s motion for separate trials when the only con- 
nection between two counts is that they are both rob- 
beries or both burglaries. The possibility of prejudice is 
obvious and the constitutional guaranty of a fair trial 
should not have to rest on a technical interpretation of 
a joinder statute. Neither should the effectiveness of 
the constitutional right to a fair trial be dependent up- 
on an exercise of judicial discretion in granting or de- 
nying a motion for separate trial in a case like this. 


MELVIN REEVES, APPELLANT, v. ASSOCIATES FINANCIAL 
SERVICES COMPANY, INC., A CORPORATION, APPELLEE, 
247 N. W. 2d 434 


Filed November 24, 1976. No. 40570. 


1. Summary Judgments. The moving party is not entitled to 
summary judgment except where there exists no genuine issue 
as to any material fact in the case and where under the facts 
he is entitled to judgment as a matter of law. 

2. Uniform Commercial Code: Foreclosure: Sales. Under sec- 
tion 9-504(2), U. C. C., a debtor is entitled to any surplus 
arising from a repossession sale of collateral by a secured party. 

8. Principal and Agent. Agency is the fiduciary relation which 
results from the manifestation of consent by one person to 
another that the other shall act on his behalf and subject to 
his control, and consent by the other so to act. 
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4. Principal and Agent: Sales. One who receives goods from 
another for resale to a third person is not thereby the other’s 
agent unless his duty is to act primarily for the benefit of 
the one delivering the goods to him. 

5. Contracts: Assignments: Uniform Commercial Code. Where 
a seller assigns an installment contract to a finance company 
subject to a repurchase agreement or guaranty, it is the seller 
who has the rights and duties of a secured party when the 
finance company repossesses collateral and transfers it to the 
seller pursuant to the repurchase agreement or guaranty. 
§ 9-504(5), U. C. C. 

6. Uniform Commercial Code: Sales. A secured party has a duty 
to sell repossessed collateral in a commercially reasonable 
manner, and price, as a term of sale, is a relevant considera- 
tion in determining whether a sale is commercially reasonable. 


Appeal from the District Court for Scotts Bluff 
County: Tep R. FEIDLER, Judge. Reversed and remanded. 


George A. Sommer, for appellant. 


George P. Burke of Van Steenberg, Myers & Burke, 
and Lawrence W. Rice, for appellee. 


Heard before WuiTe, C. J., SPENCER, BosLaucu, 
McCown, Newton, Ciinton, and BropkKey, JJ. 


BRODKEY, J. 

Plaintiff, Melvin. Reeves, appellant herein, com- 
menced this action in the county court of Scotts Bluff 
County against defendant, Associates Financial Services 
Company, Inc., appellee herein, for an accounting of an 
alleged surplus arising out of the repossession sale of a 
motor vehicle which the appellant had purchased under 
an installment contract, and in which the appellee held 
a security interest as assignee of that contract. Upon 
cross-motions for summary judgment, the county court 
entered summary judgment in favor of the appellant. 
On appeal, the District Court for Scotts Bluff County 
reversed and vacated the judgment of the county 
court, granted the appellee’s motion for summary judg- 
ment, and dismissed the appellant’s petition. Reeves 
has appealed, contending that the District Court erred 
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in granting summary judgment to the appellee and dis- 
missing his petition. We reverse and remand. 

The facts relevant to this appeal are as follows. On 
August 31, 1972, Reeves purchased a truck tractor from 
Floyd’s Sales and Service, Inc. (“Floyd’s’”), for $36,664.04 
under a retail installment contract. At that time, 
Floyd’s apparently had a financing arrangement with 
the appellee, hereinafter referred to as “Associates,” 
whereby Floyd’s would assign its installment contracts 
to Associates. 

The printed form contract, furnished by Associates 
and used by Floyd’s in the sale to Reeves, provided that 
the contract could be assigned, specifically naming As- 
sociates as assignee, and provided for three alternate 
forms of assignment: (1) Assignment without recourse; 
(2) assignment with recourse; and (3) assignment with 
either a full or limited repurchase agreement. On Au- 
gust 31, 1972, Floyd’s assigned the Reeves contract to 
Associates, making use of the “assignment without re- 
course” provision. A notation in handwriting next to 
the printed words of assignment, however, indicated 
that the assignment, was “Subject to The White Dealer 
Agreement.” The White Dealer Agreement itself is not 
included in the record, and its specific terms are un- 
known, although Associates contends in its brief that 
Floyd’s was the guarantor of Reeves’ contractual ob- 
ligation under the dealer agreement. 

After making 19 payments, Reeves defaulted on the 
contract in July 1974, with a balance due of $15,820.16. 
Reeves turned the truck over to Associates on July 29, 
1974, and Associates notified Floyd’s of the repossession 
by letter on July 30, 1974. This letter indicated that 
the truck was financed under the terms of the “White- 
Associates financing program,” although the terms of 
that program are not in the record. 

After repossession, the truck was stored at Floyd’s. 
A repossession report prepared by Associates on July 
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30, 1974, indicated that the transactions between Floyd’s 
and Associates were subject to the “White Factory 
Plan,” and that Floyd’s was to pay in full for the truck 
when it was sold. Floyd’s signed a receipt of this re- 
possession report, acknowledging that it had taken pos- 
session of the truck “merely as a bailee” for Associates, 
that it would store the truck without cost to Associates 
and would return the truck upon demand, and that it 
authorized Associates to secure replacement insurance 
at the expense of Floyd’s. 

On July 30, 1974, Associates notified Reeves that the 
truck would be offered for private sale beginning Au- 
gust 12, 1974. Associates also notified Floyd’s of the 
date set for the foreclosure sale. On September 3, 1974, 
Floyd’s sold the truck to Donald and Velma Rising for 
$18,220.16 under an installment contract, and on the 
same day assigned the Rising contract to Associates. 
This assignment, as was the case with the Reeves con- 
tract, was under the “assignment without recourse” al- 
ternative on the form contract, but subject to the 
“White Dealer Agreement.” The evidence does not show 
how much Associates paid Floyd’s for the assignment 
of the Rising contract; nor whether the assignment of 
the Rising contract was related to the reassignment of 
the Reeves contract. On September 4, 1974, Floyd’s is- 
sued a $15,820.16 check to Associates, and Associates re- 
assigned the Reeves contract to Floyd’s without re- 
course. 

Reeves initiated this action in county court, alleging 
in his amended petition that Associates had repossessed 
the truck with a balance due of $15,820.16, and had sold 
it for $18,220.16. Reeves demanded an accounting for 
the resulting $2,400 surplus under section 9-504(2), U. 
C. C. In its answer, Associates denied selling the truck 
for $18,220.16, and stated that it sold the truck to 
Floyd’s for $15,820.16. Associates thus denied receiv- 
ing any surplus whatsoever, alleging that it received the 
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exact amount due on the Reeves contract from Floyd’s 
in consideration for its reassignment of that contract to 
Floyd’s. 

In support of its position, Associates presented a 
check, dated September 4, 1974, for $15,820.16 from 
Floyd’s; an affidavit of its vice-president, who stated 
that $15,820.16 was the complete amount Associates re- 
ceived from Floyd’s for the sale of the truck; and an 
affidavit of Floyd’s president, stating that Floyd’s had 
paid Associates $15,820.16 for the truck. Reeves pre- 
sented the Rising contract, which showed that Floyd’s 
had sold the truck to the Risings for $18,220.16 on Sep- 
tember 3, 1974. Reeves also contended that Floyd’s was 
an agent of Associates when Floyd’s resold the truck 
to the Risings, and that Associates was therefore liable 
for the surplus arising out of that sale. 

On August 28, 1975, the county court granted sum- 
mary judgment to Reeves, awarding him $2,400 and 
costs. The findings of the county court relevant to this 
appeal were: (1) There was no genuine issue of ma- 
terial facts to be resolved; (2) that Associates did not 
comply with section 9-504(3), U. C. C., in disposing of 
the collateral to Floyd’s; (3) that the sale of the col- 
lateral to Floyd’s was not commercially reasonable; and 
(4) that Reeves was entitled to an accounting of the 
surplus arising out of the resale of the collateral to the 
Risings. 

On November 17, 1975, the District Court reversed 
and vacated the judgment of the county court, denied 
the motion of Reeves for summary judgment, and 
granted Associates’ motion for summary judgment, dis- 
missing the plaintiff’s petition with prejudice. The Dis- 
trict Court made no findings and did not explain its 
grounds for dismissing the petition. 

The central issue in this appeal is whether summary 
judgment was properly granted to Associates on the 
facts presented. The rules as to summary judgments 
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are well-established in this jurisdiction. “The moving 
party is not entitled to summary judgment except 
where there exists no genuine issue as to any material 
fact in the case and where under the facts he is en- 
titled to judgment as a matter of law.” Green v. Vil- 
lage of Terrytown, 189 Neb. 615, 204 N. W. 2d 152 (1973). 
The issue on a motion for summary judgment is whether 
or not there is a genuine issue as to any material fact, 
and not how that issue should be determined. In con- 
sidering such a motion, the trial court must take that 
view of the evidence most favorable to the party against 
whom summary judgment is directed, giving to that 
party the benefit of all favorable inferences that may 
reasonably be drawn from the evidence. Valentine 
Production Credit Assn. v. Spencer Foods, Inc., 196 Neb. 
119, 241 N. W. 2d 541 (1976); Farmland Service Coop., 
Inc. v. Klein, 196 Neb. 538, 244 N. W. 2d 86 (1976). This 
court has stated that summary judgment is not appro- 
priate even where there are no conflicting evidentiary 
facts if the ultimate inferences to be drawn from those 
facts are not clear. Barnes v. Milligan, 196 Neb. 50, 241 
N. W. 2d 508 (1976). Thus, “Summary judgment is an 
extreme remedy and should be awarded only when the 
issue is clear beyond all doubt.” Barnes v. Milligan, 
supra, at p. 53. This appeal must be decided within 
the framework of these principles. For the reasons 
given below, we find that genuine issues of material 
fact exist, and therefore remand the cause for further 
proceedings. 

Reeves contends that Associates, as a secured party, 
is liable for the surplus arising from the resale of the 
truck to the Risings under section 9-504(2), U. C. C. 
That section provides that where a secured party repos- 
sesses and sells collateral, “the secured party must ac- 
count to the debtor for any surplus, and, unless other- 
wise agreed, the debtor is liable for any deficiency.” 
There is no dispute in this case that Associates did be- 
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come the secured party in the Reeves contract on Au- 
gust 31, 1972, when Floyd’s assigned to it that contract. 
See § 9-105(1), U. C. C. Although Reeves acknowl- 
edges that Floyd’s, and not Associates, sold the truck 
to the Risings, he contends that Floyd’s was acting as 
Associates’ agent when it made the sale. 

Associates contends that it is not liable for the sur- 
plus in question for two reasons. First, Associates ar- 
gues that it received no surplus at all because it re- 
ceived only $15,820.16, the exact balance due on the 
Reeves contract, from Floyd’s as consideration for the 
reassignment of the Reeves contract to Floyd’s on Sep- 
tember 4, 1974. In its pleadings, Associates charac- 
terizes the reassignment as a sale of the truck to 
Floyd’s. Secondly, Associates argues that the reassign- 
ment of the Reeves contract to Floyd’s on September 4, 
1974, was not a sale or disposition of collateral under 
section 9-504(5), U. C. C., but rather was a transfer of 
collateral to Floyd’s, which succeeded to the rights and 
duties of the secured party. The import of this latter ar- 
gument is that Reeves has sued the wrong party, and 
that Floyd’s is the party who is liable for the surplus 
in question. 

It is clear that under section 9-504(2), U. C. C., 
Reeves, as debtor, is entitled to any surplus arising from 
a repossession sale of the collateral by the secured party. 
What is less clear is whether Associates conducted a re- 
possession sale which resulted in a surplus, and whether 
Associates is liable to Reeves for the surplus that arose 
when the truck was sold to the Risings. A determi- 
nation as to whether Associates is liable to Reeves turns 
on the questions of whether Floyd’s acted as Associates’ 
agent in selling the truck to the Risings; and whether 
the reassignment of the Reeves contract to Floyd’s was 
a sale or disposition of collateral under section 9-504(5), 
UC. C 

If Floyd’s acted as Associates’ agent in selling the 
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truck to the Risings, Associates, as a principal, would 
be liable to Reeves for the surplus in question under 
section 9-504(2), U.C. C. “(1) Agency is the fiduciary 
relation which results from the manifestation of con- 
sent by one person to another that the other shall act 
on his behalf and subject to his control, and consent by 
the other so to act.” Restatement, Agency 2d § 1, p. 7. 
See, also, Anderson v. Valley Feed Yards, Inc., 175 Neb. 
719, 123 N. W. 2d 839 (1963). Thus the distinguishing 
features of an agency relationship are consent and con- 
trol. Donahoo v. Home of the Good Shepherd of Oma- 
ha, Inc., 193 Neb. 586, 228 N. W. 2d 287 (1975). Re- 
statement, Agency 2d, § 14 J, p. 73, provides: “One 
who receives goods from another for resale to a third 
person is not thereby the other’s agent in the transac- 
tion: whether he is an agent for this purpose or is him- 
self a buyer depends upon whether the parties agree 
that his duty is to act primarily for the benefit of the 
one delivering the goods to him or is to act primarily 
for his own benefit.” 

Although the facts presented in the record do not 
warrant a finding that Floyd’s was Associates’ agent 
under these principles, neither do they clearly show 
what the relationship between Floyd’s and Associates 
was. It was Associates, not Floyd’s, that notified Reeves 
of the repossession sale. Floyd’s acknowledged receiv-. 
ing possession of the truck after repossession as bailee 
and agreed to return it upon demand. Floyd’s paid As- 
sociates the exact amount due on the Reeves contract, 
yet also assigned the Rising contract to Associates. The 
transactions between Floyd’s and Associates were sub- 
ject to a dealer agreement, the terms of which are not 
in the record. Floyd’s, at the time it held the truck as 
bailee, authorized Associates to secure replacement in- 
surance at the expense of Floyd’s. Conflicting infer- 
ences can be drawn from these facts, and material is- 
sues of fact exist as to what the relationship between 
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Floyd’s and Associates was, and as to whether an agency 
relationship was in effect. Therefore, the District 
Court judgment may not be sustained on the ground 
that Associates was not responsible, as a principal, for 
the surplus arising out of the Rising sale, for the ma- 
terial issues of fact are not clear beyond doubt, and 
summary judgment on this ground is improper. We 
turn to the question of whether section 9-504(5), U.C. 
C., is applicable in this case. 

Section 9-504(5), U. C. C., qualifies the characteriza- 
tion of certain transfers of repossessed collateral, pro- 
viding: “A person who is liable to a secured party 
under a guaranty, indorsement, repurchase agreement 
or the like and who receives a transfer of collateral 
from the secured party or is subrogated to his rights 
has thereafter the rights and duties of the secured par- 
ty. Such a transfer of collateral is not a sale or dis- 
position of the collateral under this article.’ This sub- 
section clarifies who has the rights and duties of a se- 
cured party when a seller and a finance company have 
a guaranty or repurchase agreement on a contract 
which has been assigned to the finance company. 
Where a seller assigns an installment contract to a fi- 
nance company subject to a repurchase agreement or 
guaranty, it is the seller who has the rights and duties 
of a secured party when the finance company repos- 
sesses collateral and transfers it to the seller pursuant 
to the repurchase agreement or guaranty. Such a trans- 
fer is not a sale or disposition of collateral. Jefferson 
Credit Corp. v. Marcano, 302 N. Y. S. 2d 390, 60 Misc. 2d 
138 (1969); Rangel v. Bock Motor Co., 437 S. W. 2d 329 
(Tex. Civ. App., 1969); Community Management Assn. 
of Colorado Springs, Inc. v. Tousley, 32 Colo. App. 33, 
505 P. 2d 1314 (1973). If the seller, after such a trans- 
fer, then resells the collateral for less than the amount 
due on the debtor’s contract it may recover the de- 
ficiency from the debtor. § 9-504(2), U. C. C.; Donovan 
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v. Wechsler, 11 Cal. App. 3d 210, 89 Cal. Rptr. 669 (1970). 
If the resale by the seller results in a surplus, the debtor 
is entitled to recover that surplus from the seller, not 
from the finance company. § 9-504(2), U. C. C.; White- 
man v. Degnan Chevrolet, Inc., 217 Pa. Super. 424, 272 
A. 2d 244 (1970). The purpose of section 9-504(5), U. 
C. C., is to insure that the value of repossessed col- 
lateral is measured by a bona fide sale in the market 
place, and not by an artificial value, usually the balance 
due on the debtor’s contract, set by a repurchase or 
guaranty agreement between a seller and a finance com- 
pany. 

Obviously the application of section 9-504(5), U.C.C., 
in this case depends on whether Floyd’s and Associates 
in fact had a guaranty or repurchase agreement. No direct 
evidence was presented which dispositively resolves 
this factual issue. The form contract used in the sale 
to Reeves provided a space for assignment of the con- 
tract to Associates with a full repurchase agreement, 
but an alternate section entitled “Assignment Without 
Recourse” was used when the assignment was made. 
It was Associates which notified Reeves of the repos- 
session sale. Floyd’s took possession of the truck as 
bailee after Reeves defaulted. Associates’ repossession 
report indicates that Floyd’s was to pay for the truck 
in full upon resale. The assignment of the Reeves con- 
tract to Associates was subject to a dealer agreement, 
the terms of which are not in the record. Floyd’s paid 
Associates the exact balance due on the Reeves con- 
tract, although it also assigned to Associates the Rising 
contract. These, and other facts previously mentioned, 
permit conflicting inferences to be drawn as to whether 
Associates and Floyd’s did have a guaranty or repur- 
chase agreement. It is apparent that a material issue 
of fact exists in regard to whether section 9-504(5), U. 
C. C., should be applied in this case, and therefore sum- 
mary judgment cannot be sustained on section 9-504(5) 
grounds. 
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A final word must be added in light of the confusion 
that has resulted in this case due to the parties switch- 
ing their legal theories at various stages of the proceed- 
ings. Reeves’ petition alleged that Associates was liable 
to him for the surplus arising out of the Rising sale un- 
der section 9-504(2), U. C. C. On appeal, Reeves now, 
arguing in the alternative, raises the additional argu- 
ment that the reassignment of his contract to Floyd’s 
on September 4, 1974, was not a commercially reason- 
able sale under section 9-504(3), U. C. C., and that he 
is entitled to damages under section 9-507(1), U. C. C. 
Although Reeves did not raise this issue in his plead- 
ings, the county court made a finding of fact that As- 
sociates’ reassignment of the truck to Floyd’s on Sep- 
tember 4, 1974, was not commercially reasonable under 
section 9-504(3), U. C. C. Although the county court 
may have gone beyond the pleadings in making such a 
finding, the rule is that on appeal a case will be con- 
sidered upon the theory on which it was tried in the 
trial court. Timmerman v. Hertz, 195 Neb. 237, 238 
N. W. 2d 220 (1976); Ford v. Perkins, 190 Neb. 304, 207 
N. W. 2d 694 (1973). 

Although the county court finding indicates that one 
of the theories this case was tried on was commercial 
unreasonableness of the reassignment of the Reeves con- 
tract to Floyd’s, we find it unnecessary to pass on this 
issue at this stage of the proceedings. Upon remand, 
if it is found that section 9-504(5), U. C. C., is applicable 
because Associates and Floyd’s had a repurchase or 
guaranty agreement, the case against Associates may 
be disposed of on that ground, and Reeves will have 
to look to Floyd’s for the surplus arising out of the Ris- 
ing sale. A determination as to the commercial rea- 
sonableness of the reassignment of the Reeves contract 
to Floyd’s need only be made if section 9-504(5) is 
found to be inapplicable, and only if it is further found 
that Floyd’s was not the agent of Associates when it 
resold the truck, but rather that Floyd’s was a bona 
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fide purchaser of the truck from Associates. If such 
is the case, Associates’ line of defense would be that its 
assignment of the Reeves contract to Floyd’s for $15,- 
820.16 was a commercially reasonable sale of repos- 
sessed collateral. Under section 9-504(3), U. C. C., a 
secured party has a duty to resell repossessed collateral 
in a commercially reasonable manner. Price, as a term 
of sale, is a relevant consideration in determining 
whether a sale is commercially reasonable. First Nat. 
Bank of Bellevue v. Rose, 188 Neb. 362, 196 N. W. 2d 
507 (1972); Associates Finance Co. v. Teske, 190 Neb. 747, 
212 N. W. 2d 572 (1973). If the sale was not commer- 
cially reasonable, Reeves might be entitled to damages 
under section 9-507(1), U. C. C. 

Since the record in this case does not show beyond 
doubt whether Associates and Floyd’s in fact had a 
guaranty or repurchase agreement, or whether Floyd’s 
acted as Associates’ agent in reselling the truck to the 
Risings, the case was not appropriate for summary judg- 
ment. We reverse the judgment and remand the cause 
to the District Court for further proceedings, not in- 
consistent with this opinion. 

REVERSED AND REMANDED, 


DEBORAH L. GRACE, APPELLANT, Vv. STATE Farm MUTUAL 
AUTOMOBILE INSURANCE COMPANY, APPELLEE. 
246 N. W. 2d 874 


Filed November 24, 1976. No. 40575. 


Insurance: Contracts: Motor Vehicles: Statutes. A requirement 
in an automobile insurance policy that there be physical con- 
tact of a hit-and-run motor vehicle with the insured or the 
vehicle which the insured is occupying at the time of the ac- 
cident, as a condition precedent to the assertion of a claim 
under the hit-and-run clause of an uninsured motorist provision, 
is valid and reasonable. It is not an impermissible limitation 
or restriction on the insurance coverage required by section 
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60-509.01, R. R. S. 1943, nor is it in conflict with the beneficial 
public policy of that statute. 


Appeal from the District Court for Douglas County: 
RupoupH Tesar, Judge. Affirmed. 


David J. Cullan of Cullan & Cullan, for appellant. 


Joseph K. Meusey of Fraser, Stryker, Veach, Vaughn 
& Meusey, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BRopKEy, JJ. 


McCown, J. 

Plaintiff brought this action against the insurer un- 
der the uninsured motorist provisions of an automobile 
insurance policy. She seeks recovery for personal in- 
juries sustained in a one-car accident caused by the neg- 
ligence of the driver of an unidentified automobile 
which did not strike the car in which plaintiff was rid- 
ing but left the scene of the accident. The sole issue 
is whether the insurance policy definition of “hit-and- 
run vehicle,” which requires physical contact between 
the unidentified automobile and the automobile which 
the plaintiff was occupying, is in violation of statutory 
requirements for uninsured motorist coverage. The 
District Court found that the policy provisions requiring 
physical contact were valid and dismissed plaintiff's 
causes of action. 

The facts were stipulated and the case was tried to 
the court without a jury. On April 26, 1969, plaintiff 
was a passenger in an automobile being driven in an 
easterly direction on Interstate 80 in Omaha, Nebraska. 
As the automobile approached the Kennedy Freeway 
exit, a vehicle also traveling in an easterly direction 
turned to the right to enter the exit to the Kennedy 
Freeway and then suddenly and without warning turned 
sharply to the left to return to the eastbound lane of 
travel on Interstate 80 immediately in front of the car 
in which plaintiff was riding. The driver of plaintiff’s 
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car slammed on the brakes, which caused a skid, and 
the car then collided with a metal light pole on the side 
of Interstate 80 injuring the plaintiff. The other ve- 
hicle did not make physical contact with any vehicle or 
object but left the scene of the accident, and neither the 
vehicle nor the driver of the vehicle have ever been 
identified. Plaintiff received serious personal injuries 
resulting in extensive hospital confinement and disa- 
bility. It is stipulated that those injuries were the di- 
rect and proximate result of the negligence of the driver 
of the unidentified vehicle and the resultant collision 
with the light pole. 

Both plaintiff and the driver of the car in which she 
was riding had automobile insurance polices with the 
defendant which included uninsured motorist coverage. 
Plaintiff’s causes of action were filed separately on each 
policy, but the actions were consolidated by agreement. 
It is stipulated that the plaintiff qualifies as an insured 
within the meaning of the provisions of each policy, and 
that plaintiff complied with all the conditions required 
by the policy in the definition of a hit-and-run motor 
vehicle except that there was no physical contact of the 
unidentified vehicle and the vehicle which the plaintiff 
occupied at the time of the accident. 

The District Court specifically found that plaintiff's 
damages proximately resulting from the accident ex- 
ceeded the sum of $20,000, and that the policy coverage 
of the two insurance policies could be “stacked.” How- 
ever, the court determined that the policy definition of 
a hit-and-run vehicle requiring physical contact of such 
vehicle with the vehicle which the insured was occupy- 
ing at the time of the accident was a valid provision 
and was not in violation of the requirements of section 
60-509.01, R. R. S. 1943. The District Court therefore 
dismissed plaintiff's petitions. 

Section 60-509.01, R. R. S. 1943, in part provides: “No 
policy insuring against loss resulting from liability im- 
posed by law for bodily injury or death suffered by any 
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person arising out of the ownership, maintenance or use 
of a motor vehicle shall be delivered or issued for delivery 
in this state with respect to any motor vehicle registered 
or principally garaged in this state unless coverage is pro- 
vided therein or supplemental thereto, in limits for bod- 
ily injury or death set forth in section 60-509, under 
provisions approved by the Director of Insurance, for 
the protection of persons insured thereunder who are 
legally entitled to recover damages from owners or op- 
erators of uninsured motor vehicles and hit-and-run 
motor vehicles because of bodily injury, sickness or dis- 
ease, including death, resulting therefrom; Provided, 

The insurance policies involved here provided that an 
uninsured motor vehicle includes a hit-and-run motor 
vehicle as defined in the policy. That definition is: 
“Hit-and-Run Motor Vehicle—means a land motor ve- 
hicle which causes bodily injury to an insured arising 
out of physical contact of such vehicle with the insured 
or with a vehicle which the insured is occupying at the 
time of the accident, * * *.” The policy also requires 
that the identity of neither the operator or owner of 
the hit-and-run motor vehicle can be ascertained, in ad- 
dition to other requirements which are immaterial 
here in view of the stipulation. 

The validity of physical contact requirements in con- 
nection with uninsured motorist coverage in automobile 
insurance policies has been considered by many courts 
in many different situations. However, it is a case of 
first impression in this state. Uninsured motorist stat- 
utes may be roughly classified in three different cate- 
gories: (1) Those which use only the term “uninsured 
motorist” and do not specifically mention hit-and-run 
vehicles or a physical contact requirement; (2) those 
which may or may not include the term “hit-and-run” 
but have a specific requirement of physical contact; 
and (3) those which include the term “hit-and-run,” 
but do not have a specific physical contact requirement 
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in the statute. The Nebraska statute falls in the latter 
category. In many states uninsured motorist coverage 
is not compulsory. In general, Nebraska requires such 
coverage to be included in any motor vehicle liability 
insurance policy unless rejected by the insured. No mat- 
ter which of the various statutory categories may be 
considered, courts have apparently reached opposite 
conclusions on the physical contact issue in every cate- 
gory. See Annotation, “Uninsured Motorist Endorse- 
ment: Validity and Construction of Requirement that 
there be ‘Physical Contact’ with Unidentified or Hit- 
And-Run Vehicle,” 25 A. L. R. 3d 1299. 

The judicial appraisal of the critical issue of physical 
contact, in essence, rests upon a determination of leg- 
islative policy and intent, particularly where uninsured 
motorist coverage is required by statute. Logical and 
persuasive reasons have been given by many courts to 
support the validity or invalidity of physical contact re- 
quirements. In general courts holding that the physi- 
cal contact requirement is invalid have held that the 
requirement is contrary to public policy and legislative 
intent to protect persons injured on the public highways 
from the uninsured or hit-and-run motorist and is 
therefore invalid. See, for example, Hartford Acc. & 
Ind. Co. v. Novak, 83 Wash. 2d 576, 520 P. 2d 1368; Webb 
v. United Services Auto. Assn., 227 Pa. Super, 508, 323 
A. 2d 737; Montoya v. Dairyland Ins. Co., 394 F. Supp. 
1337 (N. M.). 

In those courts which have concluded that it is rea- 
sonable to require physical contact with or by a hit-and- 
run vehicle under uninsured motorist provisions, the 
reasoning is generally based on the premise that a phys- 
ical contact requirement precludes fraud upon the in- 
surer and prevents recovery of damages in cases where 
the insured’s injuries are only accidental or the result 
of his own or his driver’s negligence, without the inter- 
vention of any other vehicle; but it is alleged by the 
insured that the accident was caused by an unidentified 
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vehicle which subsequently left the scene of the accident. 
See, Ely v. State Farm Ins. Co., 148 Ind. App. 586, 268 
N. E. 2d 316; MVAIC v. Eisenberg, 18 N. Y. 2d 1, 218 
N. E. 2d 524. See, also, Prosk v. Allstate Ins. Co., 82 
Ill. App. 2d 457, 226 N. E. 2d 498. 

In Nebraska the legislative history is not of much as- 
sistance in determining the intent of the Legislature in 
May of 1963, when Nebraska adopted its uninsured mo- 
torist statute. Neither can we say with any degree of 
assurance exactly what concept of “hit-and-run” the 
Legislature had in mind. The physical contact restric- 
tion was standard in most insurance policies at the time 
the Nebraska statute was adopted. See, Widiss, A 
Guide to Uninsured Motorist Coverage, § 2.2, p. 20. 
Comment on the floor during legislative discussion in- 
dicates that the Legislature was aware that the statute 
was written in the universal insurance policy language 
of the time. Nevertheless, there was no discussion of 
the issue involved here. 

Courts universally agree that the prevention of fraud 
is a permissible and justifiable legislative purpose. 
Courts may disagree, however, as to which factors the 
Legislature considered most important in making such 
a policy decision. It need only be said that a require- 
ment of physical contact attempts to prevent fraudu- 
lent claims by requiring of the claimant tangible proof 
of a collision with a hit-and-run vehicle. That require- 
ment defines and limits the risk underwritten by in- 
surers so that “fulfillment of the liberal aims of the 
law is not incompatible with the economic realities of 
insurance coverage.” See Ely v. State Farm Ins. Co., 
supra. It can be, and has been, argued that the term 
“hit-and-run” means exactly what it says and requires 
physical contact. See Prosk v. Allstate Ins. Co., supra. 
It might well be said that “hit-and-run” does not trans- 
late into “cause-and-run” where statutory and contract 
terms are involved. 

The specific policy provision here requiring physical 
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contact has been approved by the Nebraska Director 
of Insurance as required by section 60-509.01, R. R. 8. 
1943. While the basis for the conclusion may be ephem- 
eral, we are convinced that the Legislature did not in- 
tend to broaden the then accepted insurance concept of 
a hit-and-run motor vehicle. A requirement in an auto- 
mobile insurance policy that there be physical contact 
of a hit-and-run motor vehicle with the insured or the 
vehicle which the insured is occupying at the time of 
the accident, as a condition precedent to the assertion 
of a claim under the hit-and-run clause of an uninsured 
motorist provision, is valid and reasonable. It is not an 
impermissible limitation or restriction on the insurance 
coverage required by section 60-509.01, R. R. S. 1943, nor 
is it in conflict with the beneficial public policy of that 
statute. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

CLINTON, J., dissenting. 

I respectfully dissent. The result reached in the 
majority opinion defeats what I believe is the under- 
lying purpose of the uninsured motorist statute and 
that result is not required by either the express pro- 
visions of the statute, nor the prior opinions of this 
court. The reliance which the majority place upon 
the literal meaning of the term “hit” in the phrase 
“hit-and-run” is misplaced. “Hit-and-run” is a collo- 
quialism. When viewed in the light of the evident leg- 
islative purpose, it refers not to physical contact, but 
rather to causation and to an operator whose identity 
is unknown because he fled the scene. I do not believe 
that anyone would suggest (irrespective of policy de- 
finitions, that the term “hit-and-run” for purposes of 
the statute would include a motorist who in fact is in- 
sured and who, after physical contact between vehicles, 
flees the scene and whose identity is unknown but is 
later discovered before claim is made. Yet, if we give 
to the phrase “hit-and-run” the literal meaning which 
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the majority opinion gives it, such an individual is a 
“hit-and-run” motorist against whom “uninsured mo- 
torist” coverage is afforded under the claimant’s own 
policy. The language “hit-and-run” was intended to 
convey a concept and not necessarily to describe only 
physical contact between vehicles. 

It is surely doubtful that the Legislature, when en- 
acting the uninsured motorist statute, was focusing on 
the literal meaning of the word “hit.” Rather it was 
concerned with affording “uninsured motorist” coverage 
where an unidentified motorist caused the accident and 
could not be found. I think that the average person 
who has purchased uninsured motorist coverage will be 
astounded to learn that he has no such coverage when 
he is injured after being forced from the highway by a 
drunken driver who is never apprehended and whose 
identity is never learned. 

In State Farm Mut. Auto. Ins. Co. v. Selders, 187 Neb. 
342, 190 N. W. 2d 789, we said, quoting from Stephens v. 
Allied Mut. Ins. Co., 182 Neb. 562, 156 N. W. 2d 133: 
“ “A provision, drawn by the insurer to comply with 
the statutory requirement of uninsured motorist cover- 
age, must be construed in light of the purpose and pol- 
icy of the statute. Such a provision, drawn in pursuance 
of a statutorily declared public policy, is enacted for the 
benefit of injured persons traveling on the public high- 
ways. Its purpose is to give the same protection to the 
person injured by an uninsured motorist as he would 
have had if he had been injured in an accident caused 
by an automobile covered by a standard liability policy. 
Such provisions are to be liberally construed to accom- 
plish such purpose.’ ” (Emphasis supplied.) We went 
on to say: “Statutory requirements must be complied 
with by insurers and if the policy issued fails in this 
respect, the statute will be read into the policy. See 
Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 75, 125 
N. W. 2d 179.” , 

There is ample precedent from other jurisdictions 
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supporting the position I would take. Hartford Acc. & 
Ind. Co. v. Novak, 83 Wash. 2d 576, 520 P. 2d 1368; 
Webb v. United Services Auto. Assn., 227 Pa. Super. 508, 
323 A. 2d 737; Montoya v. Dairyland Ins. Co., 394 F. 
Supp. 1337. 


INSURANCE COMPANY OF NoRTH AMERICA, A CORPORATION, 


APPELLEE, V. EARL G, HAWKINS ET AL., APPELLANTS, 
246 N. W. 2d 878 


Filed November 24, 1976. No, 40583. 


1. Appeal and Error: Records: Trial. Prejudicial error must ap- 
pear affirmatively in the record, and the party appealing from 
the judgment has the burden of showing prejudice. 

2. Contracts: Insurance: Notice: Tender. Notice of suit or tender 
of defense is not ordinarily a condition precedent to recovery 
on an indemnity contract for a liability incurred or determined 
in a prior action against the indemnitee. 

3. Contracts: Insurance: Notice: Tender: Damages. In the ab- 
sence of notice or tender of defense, the amount to be indem- 
nified is a question of fact. 

4. Appeal and Error: Records: Evidence. Purported evidence 
which does not appear in the record cannot be considered by 
this court on appeal. 

5. Judgments: Trial. The judgment of a trial court in an action 
at law tried to the court without a jury has the effect of a 
verdict of a jury and should not be set aside on appeal unless 
clearly wrong. 


Appeal from the District Court for Douglas County: 
RupoLtpH TESAR and Donatp J. HAmILtTon, Judges. 
Affirmed. 


Thomas J. Monaghan of Malcolm D. Young Law Of- 
fices, for appellants. 


Theodore J. Stouffer of Cassem, Tierney, Adams & 
Gotch, for appellee. 


Heard before WHITE, C. J., SPENCER, BOosLAuGu, 
McCown, NEwTon, CLINTON, and BropkeEy, JJ. 
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McCown, J. 

This is an action by the plaintiff, Insurance Company 
of North America, against the defendants, Earl G. 
Hawkins and Kenneth J. Hawkins, to recover damages 
for breach of a written indemnity agreement. The 
District Court entered judgment for the plaintiff in the 
sum of $8,016.18 and costs, and the defendants have ap- 
pealed. 

The essential facts are not in dispute. This case, 
however, is interwoven with prior litigation involving 
the same or related parties, and reference to that liti- 
gation is essential to clarify the issues in the present 
case. 

On August 15, 1958, the defendants, Earl G. Hawkins 
and Kenneth J. Hawkins, entered into a written indem- 
nity agreement with plaintiff, Insurance Company of 
North America. The agreement recited that the de- 
fendants, who were financially and otherwise interested 
in the affairs of Parsons Construction Company, Inc., 
were interested in having Parsons secure prompt exe- 
cution of contract bonds. The defendants Hawkins 
therefore agreed, in consideration of the issuing of con- 
tract bonds by INA for Parsons Construction Company, 
that the defendants would pay, or cause to be paid, all 
premiums on such bonds and would perform all the ob- 
ligations of any such bonds and would “at all times in- 
demnify and keep indemnified (INA) from and against 
every claim, demand, loss, liability, cost, charge, attor- 
neys’ fee, expense * * * that (INA) shall or may for 
any cause at any time sustain, incur or become subject 
to by reason of executing any such bond(s).” The 
agreement was a continuing one applying to each con- 
tract bond subsequently issued by INA for Parsons Con- 
struction Company. 

On January 7, 1960, INA issued a performance and 
maintenance bond on behalf of the Parsons Construc- 
tion Company to Sanitary Improvement District No. 35 
in Douglas County for the construction of a sanitary 
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sewer by Parsons. INA also had in effect a contract 
of liability insurance for Parsons Construction Com- 
pany. On May 1, 1964, T. H. Lundt, doing business as 
T. H. Lundt Construction Company, filed a petition 
against Parsons Construction Company and INA. The 
petition alleged two causes of action. In the first cause 
of action, Lundt alleged that during the construction 
of the sanitary sewer by Parsons, Parsons had negli- 
gently damaged an adjoining storm sewer which had 
been constructed by Lundt. The second cause of ac- 
tion alleged that Parsons Construction Company’s con- 
tract with SID No. 35 required it to protect all prop- 
erty along its line of construction and pay for damage 
by it; that the contract provision was to protect ad- 
joining landowners; and that Parsons was liable to 
Lundt for breach of this contract. In addition, the sec- 
ond cause of action alleged that INA provided the per- 
formance and maintenance bond for Parsons on the 
SID No. 35 job, and therefore, Lundt was entitled to 
recover from INA as well as Parsons. INA then de- 
murred on the ground there as a misjoinder of causes 
of action and a defect of parties defendant. That de- 
murrer was sustained and counsel for Lundt then 
made an oral motion to sever the claim against INA 
from the claim against Parsons and for leave to sep- 
arately file and docket the case against INA and that 
leave was granted and the case separately docketed. 
The original action of Lundt v. Parsons went to trial, 
resulted in a jury verdict in favor of Lundt and against 
Parsons, was appealed to this court, and affirmed on 
appeal with modification. See Lundt v. Parsons Constr. 
Co., 181 Neb. 609, 150 N. W. 2d 108. 

Subsequently, Lundt’s claim against INA on the per- 
formance bond for attorneys’ fees incurred by Lundt 
in connection with the prior Parsons case was tried to 
the court without a jury. The District Court entered 
judgment against INA which was subsequently appealed 
to this court and reversed and dismissed on appeal. See 


Vout. 197] SEPTEMBER TERM, 1976 129 


Insurance Co. of North America v. Hawkins 


Lundt v. Insurance Co. of North America, 184 Neb. 
208, 166 N. W. 2d 404. 

INA then brought this action against the Hawkinses 
to recover the attorneys’ fees, expenses, and costs in- 
curred in the defense of Lundt’s suit against INA on 
the Parsons performance bond. Trial of the case was 
bifurcated by agreement into trial of the liability issue 
and the damage issue. The trial on the liability issue 
consisted solely of the introduction of exhibits and stip- 
ulated testimony with accompanying identification by 
stipulation or waiver of objection. At the conclusion of 
that portion of the trial, the District Court found that 
trial of the issues was to be confined to the issue of 
liability and, pursuant to stipulation, the court con- 
sidered the matter as submitted upon a motion for par- 
tial summary judgment on the issue of liability only. 
The court thereupon sustained the plaintiff's oral mo- 
tion for partial summary judgment on the issue of lia- 
bility. At a later portion of the trial on the issue of 
damages, presided over by a different judge of the Dis- 
trict Court, judgment was entered for the plaintiff and 
against the defendants for attorneys’ fees and other 
costs and expenses in the total sum of $8,016.18. This 
appeal followed. 

The defendants contend that the entry of a partial 
summary judgment on the issue of liability was er- 
roneous and deprived them of due process of law. The 
contention is that the District Court had previously 
overruled a motion for summary judgment, and that 
the partial summary judgment order here was made 
without any further hearing. The record, however, 
clearly reflects that a trial was scheduled and held. Ev- 
idence was adduced by stipulation or waiver, exhibits 
were introduced, arguments made by counsel and 
briefs submitted. 

While it was technically inaccurate to designate the 
order as a partial summary judgment on the issue of 
liability, the error, if any, was technical and procedural. 
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The defendants had their full day in court on the issue 
of liability, had the opportunity to introduce all the ev- 
idence they wished to submit, and made all appropriate 
objections to plaintiff's evidence. The defendants fail 
to assert or prove any prejudice or injury caused by the 
procedural inadvertence, and the record wholly fails to 
sustain any contention of violation of due process. 
Prejudicial error must appear affirmatively in the rec- 
ord, and the. party appealing from the judgment has 
the burden of showing prejudice. McClellen v. Dobber- 
stein, 189 Neb. 669, 204 N. W. 2d 559. Due process does 
not require a technically perfect trial, but only a fair 
one. 

Defendants also contend that plaintiff cannot recover 
from defendants because the plaintiff failed to tender 
defense of the lawsuit on the performance bond to the 
individual defendants. The evidence reflects that 
plaintiff did tender the defense to Parsons Construction 
Conipany in a letter addressed to one of the individual 
defendants but it did not specifically notify either of 
the defendants in their capacities as individual indem- 
nitors. Notice of suit or tender of defense is not ordi- 
narily a condition precedent to recovery on an indem- 
nity contract for a liability incurred or determined in 
a prior action agairist the indemnitee. See National 
Surety Co. v. Love, 105 Neb. 855, 182 N. W. 490. In 
the absence of notice or tender of defense, the amount 
to be indemnified is a question of fact rather than 
being conclusively established by the prior judgment. 
See, 73 A. L. R. 2d 506; 42 C. J. S., Indemnity, § 26, p. 
604; National Surety Co. v. Love, supra. Any failure to 
notify the individual defendants here did not preclude 
any recovery against them on the indemnity contract. 
It simply left the plaintiff with the burden of proving 
the amount for which it was entitled to be indemnified. 

Defendants also assert that the plaintiff took incon- 
sistent positions and failed to assert the statute of limi- 
tations as a defense in the performance bond case. 


VoL. 197] SEPTEMBER TERM, 1976 131 


State v. Brown 


These contentions are not supported by the record. 
Purported evidence which does not appear in the record 
cannot be considered by this court on appeal. Schetzer 
v. Sullivan, 193 Neb. 841, 229 N. W. 2d 550. 

Finally, the defendants contend that the attorneys’ 
fees included in the judgment were excessive. The evi- 
dence as to attorneys’ fees was, to some extent, con- 
flicting. Both parties introduced the testimony of ex- 
pert witnesses on the issue of the amount and reason- 
ableness of the attorneys’ fees involved. The trial court 
saw and heard the witnesses and determined that those 
fees were reasonable. In a law action tried to the court 
without a jury, it is not within the province of this 
court to weigh or resolve conflicts in the evidence. The 
credibility of the witnesses and the weight to be given 
to their testimony are for the trier of fact. Snay v. 
Snarr, 195 Neb. 375, 238 N. W. 2d 234. The judgment of 
a trial court in an action at law tried to the court with- 
out a jury has the effect of a verdict of a jury and 
should not be set aside on appeal unless clearly wrong. 
Henkle & Joyce Hardware Co. v. Maco, Inc., 195 Neb. 
565, 239 N. W. 2d 772. The evidence was sufficient to 
fully support the determination of the trial court as to 
the reasonableness of the attorneys’ fees involved here. 

The judgment is affirmed. 

AFFIRMED. 


BropkEy, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. ROLANDER L. BROWN, 
APPELLANT. 
247 N. W. 2d 616 


Filed December 1, 1976. No. 40556. 


Criminal Law: Aiders and Abettors: Statutes. Mere failure to 
report a known felony is not concealment sufficient to constitute 
a violation of section 28-202, R. R. S. 1943, and make the person 
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failing to report the felony an accessory after the fact to the 
felony. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Reversed and remanded with 
directions. 


Frank B. Morrison and Bennett G. Hornstein, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before WuirE, C. J., BoSLAuGH, CLINTON, and 
Bropkey, JJ., and Reacan, District Judge. 


BosLaucu, J. 

The defendant was convicted of being an accessory 
after the fact to manslaughter for unlawfully conceal- 
ing knowledge of the crime. He was sentenced to im- 
prisonment in the Douglas County correctional complex 
for 5 months. He has appealed and contends that the 
evidence was insufficient to sustain the conviction. 

The record shows that the defendant was present on 
the evening of September 27, 1975, when his compan- 
ion, Stephen Carter, fired 5 or 6 shots through the win- 
dow of an apartment in Omaha, Nebraska. Debra 
Carter was in the apartment at the time, and one of 
the shots struck her causing her death. 

The defendant and Carter were apprehended later 
the same night and jailed in connection with a bur- 
glary. The defendant did not learn that someone had 
been killed in the shooting until 2 days later. He dis- 
cussed the matter with Carter but told no law enforce- 
ment official about the incident until he was questioned 
by detectives on October 3, 1975. At that time he gave 
the officers a statement concerning the shooting. 

The defendant contends that mere passive failure to 
disclose a crime does not constitute a violation of the 
statute and that “concealing” requires an affirmative 
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act such as refusing to disclose the crime after being 
questioned by a law enforcement officer. 

The statute provides in part that, “An accessory 
after the fact is a person who, after full knowledge that 
a felony has been committed, conceals it from the mag- 
istrate, * * *.” § 28-202, R. R. S. 1943. 

At common law the crime of misprision of a felony 
consisted of the failure to report a known felony. 21 
Am. Jur. 2d, Criminal Law, § 7, p. 87. However, it is 
generally held under statutes similar to section 28-202, 
R. R. S. 1943, that the mere failure to volunteer infor- 
mation about a felony does not constitute a violation of 
the statute. 

In People v. Garnett, 129 Cal. 364, 61 P. 1114, the Su- 
preme Court of California said: ‘‘* * * the word ‘con- 
ceal,’ as here used, means more than a simple with- 
holding of knowledge possessed by a party that a felony 
has been committed. This concealment necessarily in- 
cludes the element of some affirmative act upon the 
part of the person tending to or looking toward the con- 
cealment of the commission of the felony.” See, also, 
Fields v. State, 213 Ark. 899, 214 S. W. 2d 230; Lowe 
v. People, 135 Colo. 209, 309 P. 2d 601. We think these 
cases state the correct rule of law. : 

It is unnecessary to consider the other assignment of 
error. 

The judgment is reversed and the cause remanded 
with directions to dismiss the information. 

REVERSED AND REMANDED WITH DIRECTIONS. 


RoBERTA DAWN KLABUNDE, APPELLEE, V. WILLIAM E. 
KLABUNDE, APPELLANT. 
247 N. W. 2d 58 


Filed December 1, 1976. No. 40646. 


Appeal from the District Court for Douglas County: 
JAMES P. O’BRIEN, Judge. Affirmed. 
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James R. Welsh of Riedmann & Welsh, for appellant. 


Gordon R. Hauptman of Stern, Harris, Feldman, 
Becker & Thompson, for appellee. 


Heard before Wurtz, C. J., BosLaucH, CLINTON, and 
BropkEy, JJ., and REAGAN, District Judge. 


REAGAN, District Judge. 

William E. Klabunde appeals from an order of the 
District Court dismissing his application to modify cus- 
tody provisions of a divorce decree. The order of dis- 
missal was entered on appellee’s motion at the close of 
appellant’s case-in-chief. The nature of the case re- 
quires that we determine all controverted facts, and 
reasonable inferences arising from the facts, in favor 
of appellant. Marco v. Marco, 196 Neb. 313, 242 N. W. 
2d 867. This does not entitle appellant to inferences 
arising from speculation, conjecture, or imagination. 

Appeliant’s principal contention is that appellee is en- 
gaged in an illicit relationship with Gary Klabunde, 
appellant’s younger brother, to the detriment of the 
children. Appellee is 34 years of age and Gary 
Klabunde is 19. Gary’s frequent presence around the 
home, both before and after the divorce, is not dis- 
puted. William and Gary operated a small engine re- 
pair service from the home prior to the divorce and 
Gary has continued with the business since the divorce. 
Appellee testified that Gary helped with the children 
and other things around the house, and, in return, she 
frequently included him in the family dinner hour and 
did some of his washing. Appellee admits that Gary 
discussed marriage, but she refused. She denies any 
improper relationship. The record is completely void 
of any evidence which would warrant a reasonable in- 
ference of improper conduct or a material change of 
circumstances. The dismissal was proper and the judg- 
ment is affirmed. Appellee is awarded the sum of $500 
for the services of her attorney in this court. 

AFFIRMED. 


VoL. 197] SEPTEMBER TERM, 1976 135 


State v. Abramson 


STATE OF NEBRASKA, APPELLEE, v. Max ABRAMSON, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, V. PAUL CAPPELLANO, JR., 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, V. WAYNE V. WOMOCHIL, 


APPELLANT. 
247 N. W. 2d 59 


Filed December 1, 1976. Nos. 40660, 40661, 40662, 40663, 40664, 40665, 
40666, 40667, 40674, 40675, 40676, 40677. 


Criminal Law: Guilty Plea: Waiver: Indictments and Informations. 
A plea of guilty embodies a waiver of every defense to the 
charge whether procedural, statutory, or constitutional, except 
the defense that the information is not sufficient to charge an 
offense. 


Appeals from the District Court for Douglas County: 
JAMES A. BucKLEy, Judge. Affirmed. 


David L. Herzog and William T. Weisbecker, for appel- 
lants. 


Herbert M. Fitle, Gary P. Bucchino, and George A. 
Sutera, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, NewTon, CLinTon, and BRoDKEy, JJ. 


CLINTON, J. 

The defendants were charged with gambling. Ini- 
tially they pleaded not guilty and moved to suppress 
evidence acquired by a wiretap, claiming that the stat- 
ute under which the tap was authorized was unconsti- 
tutional. After the municipal court overruled the mo- 
tions, the defendants changed their pleas to nolo con- 
tendere pursuant to a plea bargain. The court ac- 
cepted the pleas and sentenced the defendants as fol- 
lows: Defendant Abramson was fined $1,550 and costs; 
defendant Cappellano was sentenced to 25 days in 
county jail; and defendant Womochil was sentenced to 
30 days in county jail. The sentences were affirmed 
in the District Court. 
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On appeal to this court the defendants contend that 
the convictions should be reversed because the Nebras- 
ka wiretap statute, section 86-703, R. ‘R. S. 1943, is un- 
constitutional in allowing wiretaps in misdemeanor 
gambling investigations. The only issue here is whether 
a plea of nolo contendere waives the right to test the 
statute’s constitutionality. We affirm. 

A plea of nolo contendere is equivalent to, and places 
a defendant in the same position as, a plea of guilty. 
State v. Hylton, 175 Neb. 828, 124 N. W. 2d 230; State 
ex rel. Nebraska State Bar Assn. v. Stanosheck, 167 
Neb. 192, 92 N. W. 2d 194. A plea of guilty embodies a 
waiver of every defense to the charge whether proce- 
dural, statutory, or constitutional. State v. Griger, 190 
Neb. 405, 208 N. W. 2d 672; State v. Mason, 187 Neb. 
675, 193 N. W. 2d 576; State v. Workman, 186 Neb. 467, 
183 N. W. 2d 911. It is undisputed that the pleas were 
voluntary and intelligently made. The only defense 
not waived by a plea of guilty is that the information 
is not sufficient to charge an offense. Wolff v. State, 
172 Neb. 65, 108 N. W. 2d 410. There is no claim by the 
defendants that the informations do not state offenses, 
or that the statute defining the crime is unconstitu- 
tional, only that evidence of the offenses was uncon- 
stitutionally obtained. Such a claim is waived by a 
plea of nolo contendere. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES MCFALL, JR., 
APPELLANT. 
247 N. W. 2d 60 


Filed December 1, 1976. No. 40775. 


Criminal Law: Sentences. A sentence imposed within statutorily 
prescribed limits will not be disturbed on appeal unless there 
appears to be an abuse of discretion. 
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Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


Ralph J. Fischer, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before SPENCER, McCown, and CLinton, JJ., 
and Moran and KEL Ly, District Judges. 


SPENCER, J. 

Defendant, James McFall, Jr., appeals his sentence of 
3 to 5 years in the Nebraska Penal and Correctional 
Complex on the claim that the sentence imposed upon 
him is excessive. We affirm. 

McFall was originally charged with four counts of 
forgery. By virtue of a plea bargain he was permitted 
to plead no contest to an amended charge, making and 
delivering a certain bank check with the intent to de- 
fraud, when he knew he did not have an account in the 
bank on which the check was drawn. The amended 
information was drawn under the provisions of section 
28-1212, R. R. S. 1943, commonly referred to as the “no- 
fund check” statute. The maximum penalty provided 
in the statute is imprisonment in the Nebraska Penal 
and Correctional Complex not exceeding 10 years. 

This court has repeatedly held that a sentence im- 
posed within statutorily prescribed limits will not be 
disturbed on appeal unless there appears to be an abuse 
of discretion. When the sentence is considered with ref- 
erence to McFall’s previous record, we cannot say that 
there has been an abuse of discretion. 

Defendant, who will be 33 years of age the 5th of 
December, has been in almost constant conflict with the 
law since 1963. He had a conviction for grand theft in 
California in 1963. He was placed on probation for 3 
years, could not live up to the terms of the probation, 
and it was revoked. In 1965, he served 90 days on a 
check charge. Also in 1965, he was convicted of ve- 
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hicle theft and paroled. In October of the same year 
he was sentenced to 1 year in the county jail at Bowl- 
ing Green, Missouri, on a no account check charge. In 
November of 1966, he was sentenced to 6 months to 5 
years for vehicle theft. He was paroled November 2, 
1967, and in 1968 was sentenced to 180 days in the 
county jail after parole violation. In September of 1968, 
he received 9 months in the county jail for forgery. In 
May of 1969, he was sentenced to 180 days in the county 
jail for burglary. In October 1970, he received a sen- 
tence of 4 to 5 years in the Arizona state prison for 
grand theft. 

After conviction on the charge herein, he was con- 
tinued on bond for 30 days pending the preparation of 
a presentence report. During that period he was con- 
victed of a misdemeanor in Minnesota for which he 
was imprisoned. This prevented his appearance at the 
time originally scheduled for sentencing herein. Defend- 
ant’s brief suggests that the conviction in Minnesota 
was for possession of a controlled substance with intent 
to deliver. 

While ordinarily the sentence of 3 to 5 years on a 
no account check charge might be considered excessive, 
that certainly is not the situation herein. Defendant’s 
record would have justified the filing of an habitual 
criminal charge. The record indicates that on occasions 
when defendant has been on parole he has violated the 
terms of the parole. It is very evident that defendant 
has never been rehabilitated. The fact that he came 
into conflict with the law while awaiting sentence in 
this state is an indication that lenient treatment in the 
past has merely permitted the defendant to continue to 
prey upon the public. He has now reached the place 
where he must pay his debt to society. On his record, 
the sentence imposed herein cannot be considered ex- 
cessive. 

The judgment is affirmed. 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, V. BURL HOLLOMAN, 
APPELLANT. 
248 N. W. 2d 15 


Filed December 8, 1976. No. 40462. 


1. Searches and Seizures: Trial: Evidence. Objects falling in the 
plain view of an officer who has a right to be in the position 
to have that view are subject to seizure and may be introduced 
in evidence. ; 

2. Appeal and Error: Trial: Evidence. A defendant may not pre- 
dicate error on the admission of evidence to which no objection 
was made at the time it was offered or adduced. 

3. Criminal Law: Rape: Trial: Evidence. The slightest penetra- 
tion of the sexual organs of the female is sufficient, if estab- 
lished beyond a reasonable doubt, to constitute the necessary 
element of penetration in a prosecution for rape, and such 
element may be proved by either direct or circumstantial evi- 
dence. 

4, Criminal Law: Trial: Evidence. It is only where there is a 
total failure of proof to establish a material allegation of the 
information, or the testimony is of so weak or doubtful a 
character that a conviction based thereon cannot be sustained, 
that the trial court is justified in directing a verdict for the 
defendant. 

5. Criminal Law: Rape: Trial: Evidence. If it satisfactorily ap- 
pears from the evidence in a prosecution for rape that the 
prosecutrix is not the sister or daughter of the accused, a 
conviction will not be reversed because no. witness testified in 
direct language to such facts. 

6. Criminal Law: Sentences. The action of the District Court in 
directing that a sentence be served consecutively will not be 
disturbed on appeal unless the record shows an abuse of dis- 
cretion. 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT and SAMUEL P. Caniciia, Judges. Af- 
firmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 
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Heard before WuiTE, C. J., SPENCER, BOoOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


Wuite, C. J. 

This is an appeal from defendant’s conviction for 
forcible rape and robbery. Having been found guilty 
by a jury, the defendant was sentenced by the District 
Court to a term of 8 to 15 years imprisonment in the 
Nebraska Penal and Correctional Complex on the rape 
charge, and to a term of 10 years imprisonment on the 
robbery charge, said sentences to be served consecu- 
tively. We affirm the judgment and sentences of the 
District Court. 

It is not necessary for us to detail the facts of this of- 
fense. Suffice it to say, that on April 20, 1975, Gladys 
M. Mann, a 76-year-old retired registered nurse living 
in Omaha, Nebraska, was forcibly raped in her home 
in the early morning hours and afterwards robbed of 
$20 by her assailant. 

The defendant raises four contentions on appeal. We 
shall discuss each of these separately. 

The defendant first alleges that the District Court 
committed reversible error in overruling his pretrial 
motion to suppress, from use against him at trial, evi- 
dence of the impression of the bottom of the heel of 
one of his shoes and a blue sweater, which he claims 
were seized in violation of his constitutional rights. 
The facts giving rise to the seizure of these two items 
of evidence are as follows. 

After her assault, Mrs. Mann called several neighbors 
and the Omaha police. Patrolman Ray E. Hunt was 
assigned to go to Mrs. Mann’s residence to continue the 
rape and robbery investigation. Upon his arrival he 
first talked with the officers who had initiated the in- 
vestigation and then with Mrs. Mann. He inspected the 
rear door of Mrs. Mann’s residence and found that it 
had been forcibly entered. On the damp, fresh ground 
outside the door were several footprints and heel prints. 
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After obtaining a general description of her assailant 
from Mrs. Mann, Officer Hunt conducted a house-to- 
house check to see if any of the neighbors might have 
seen or heard anything. As a result of these inquiries, 
he was directed to a vehicle possibly belonging to the 
suspect. 

He took the license number down and ran a computer 
check on it which revealed that the vehicle was regis- 
tered to the defendant, who lived next door. He and 
another officer then knocked unsuccessfully at the de- 
fendant’s door. 

Officer Hunt then returned to the police station, and 
ran a computer check to ascertain if the defendant had 
a prior criminal record. The defendant did. Officer 
Hunt then took the defendant’s photo from his police 
file and combined it with three others. He and Of- 
ficer Keavy returned to Mrs. Mann’s residence and 
showed her these photos. Mrs. Mann positively identi- 
fied the defendant from these photos as her assailant. 
Officers Hunt and Keavy then approached the defend- 
ant’s residence, which was next door. The officers 
knocked on the defendant’s door. After several min- 
utes, he appeared and voluntarily let them in. The de- 
fendant identified himself, as did the police officers. 
The defendant was then advised by the officers that 
he was a possible suspect in a rape case and asked him 
to come to the police station with them for questioning. 
The defendant agreed to accompany the officers but 
had to dress first. While the defendant was getting 
dressed, Officer Hunt observed several pair of shoes 
lying on the floor next to where the defendant was. He 
picked these up and observed the heels, comparing them 
with fhe prints he had observed earlier outside Mrs. 
Mann’s home. He noticed that the heels on one of the 
pair of shoes had a similar design. These shoes were 
seized as evidence. Officer Keavy then observed a light 
blue sweater in a chair next to the defendant’s bed 
which matched the description of the one worn by Mrs. 
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Mann’s attacker. The sweater was also seized. After 
he was dressed, the defendant was taken to the police 
station and subsequently arrested. In Harris v. United 
States, 390 U. S. 234, 88 S. Ct. 992, 19 L. Ed. 2d 1067 
(1968), the Supreme Court stated: “It has long been 
settled that objects falling in the plain view of an of- 
ficer who has a right to be in the position to have that 
view are subject to seizure and may be introduced in 
evidence.” 

In Coolidge v. New Hampshire, 403 U. S. 448, 91 S. 
Ct. 2022, 29 L. Ed. 2d 564 (1971), the court elaborated 
upon the plain view doctrine: “[T]he ‘plain view’ doc- 
trine has been applied where a police officer is not 
searching for evidence against the accused, but none- 
theless inadvertently comes across an incriminating ob- 
ject. * * * 

“What the ‘plain view’ cases have in common is that 
the police officer in each of them had a prior justifica- 
tion for an intrusion in the course of which he came in- 
advertently across a piece of evidence incriminating the 
accused. The doctrine seems to supplement the prior 
justification - whether it be a warrant for another ob- 
ject, hot pursuit, search incident to lawful arrest, or 
some other legitimate reason for being present uncon- 
nected with a search directed against the accused - and 
permits the warrantless seizure.” 

Nebraska has followed the plain view doctrine. State 
v. Shepardson, 194 Neb. 673, 235 N. W. 2d 218 (1975); 
State v. Romonto, 190 Neb. 825, 212 N. W. 2d 641 (1973); 
State v. Smith, 184 Neb. 363, 167 N. W. 2d 568 (1969). 

It is clear under the facts of this case that the po- 
lice officers had a “right to be in the position to have 
[the] view.” Harris v. United States, supra. The de- 
fendant was a suspect in a rape and robbery case. He 
had been positively identified by the victim as her as- 
sailant. He lived next door to the rape victim. After 
the officers knocked on the defendant’s door, and iden- 
tified themselves as police officers, they were let in by 
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the defendant. The defendant agreed to accompany 
them to the police station for questioning after he first 
dressed. The record is devoid of any objection by the 
defendant to the presence of the officers in his apart- 
ment while he dressed. 

The officers entered the defendant’s residence solely 
for the purpose of having the defendant accompany 
them to the police station. They were not searching 
for evidence against the accused. Thus, their viewing 
of any evidence in plain view was clearly inadvertent. 
Coolidge v. New Hampshire, supra. 

There is no question that the seizure of the defend- 
ant’s light blue sweater was proper. It was clearly “in 
plain view” on a chair by the defendant’s bed and fit 
the description given by Mrs. Mann of the one worn by 
her assailant. The real question in this case is whether 
or not Officer Hunt’s actions in picking up several pair 
of the defendant’s shoes and examining the heels went 
beyond the “plain view” doctrine and constituted an un- 
constitutional search and seizure. We hold that it did 
not, 

Officer Hunt was aware, from his work on the case, 
that several distinctive heel prints were left in the damp 
ground outside the victim’s rear door. In the defend- 
ant’s apartment, he observed several pair of shoes. He 
picked them up and examined their heels comparing 
the heel design with the prints he saw earlier that 
morning. That led to the seizure of one of the pair of 
shoes as evidence. While the shoes themselves were 
clearly in plain view, the heel prints could not have 
been observed without Officer Hunt taking the action 
that he did. 

In United States v. Catanzaro, 282 F. Supp. 68 (S. D. 
N. Y., 1968), a postal inspector, lawfully in the defend- 
ant’s apartment, noticed a rifle on a wall rack. Re- 
calling from his investigation of the defendant’s alleged 
fraudulent use of credit cards, the repair of such a rifle 
with a credit card, he examined the rifle more carefully 
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and observed that the serial number on the rifle 
matched that of the one repaired through the use of a 
credit card. The rifle was seized as evidence. The 
court, denying a motion to suppress the rifle as evi- 
dence, said: ‘The inspector and his companions were 
lawfully present in the defendant’s apartment * * *, 
Discovery of the rifle required no search * * *. The 
inspector was not precluded from observing what was 
clearly and plainly to be seen. Having seen the rifle, 
the inspector properly scrutinized it more carefully, 
thereby confirmed his suspicions that it was part of the 
fruit of the alleged crime. That he was required to ex- 
amine it more closely to identify the serial number did 
not transform a mere observation into an unconstitu- 
tional search.” See, also, Scott v. State, 331 So. 2d 759 
(Ala. Crim. App., 1976); State v. Proctor, 12 Wash. App. 
274, 529 P. 2d 472 (1974); State v. Campbell, 15 Wash. 
App. 98, 547 P. 2d 295 (1976). 

The defendant’s shoes were in plain view. Officer 
Hunt’s actions under the circumstances clearly were not 
unreasonable. We hold that Officer Hunt had the right 
to scrutinize these shoes more carefully, and to examine 
them, including lifting them up and turning them over. 
The District Court was correct in denying the defend- 
ant’s motion to suppress. 

The defendant’s next assignment of error concerns 
the following exchange at trial: 

“Q. (Prosecutor Pane) What did you show her? 

“A. I showed her four mug shots from the Omaha 
Police Division. 

“Mr. Carey (Defense counsel): I will move to strike 
that, Your Honor. 

“The Court: Four photos, you mean? 

“Mr. Hunt (Witness): Yes sir. 

“The Court: It will be overruled. 

“Q. Four photos? 

“A. Yes, sir. 
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“Q. And, after you showed her these four photos 
what happened then? 

“Mr. Carey: I am going to object to that as being 
incompetent; irrelevant, immaterial, self-serving . and 
hearsay. 

“The Court: It will be overruled. 

“A. After I showed her these four photos, she picked 
out this photo and stated that this was positively the 
party who raped and robbed her on this day. 

“Q@. And, who was that party? 

“A. Burl Holloman.” 

The defendant contends that the District Court com- 
mitted reversible error in overruling the defendant’s 
motion to strike Officer Hunt’s reference to the police 
photographs of the defendant as “mug shots.” 

In support of this contention, the defendant draws 
attention to our recent decision in State v. Atwater, 193 
Neb. 563, 228 N. W. 2d 274 (1975). In that case, we 
reversed a conviction for robbery due to the “inexcus- 
able conduct of the prosecution in presenting before 
the jury possible inferences of previous crimes on the 
part of the defendant.” During direct examination rel- 
ative to photographs of the defendant shown to wit- 
nesses, these were referred to as “mug shots.” In ad- 
dition, testimony was given that these photos were “se- 
lected from the Robbery Detail Office. They have files 
and books concerning parties that are possible suspects 
in that type of crime or parties they have known to 
have committed that type of crime before.” We held: 
“It is evident that the description of the photos as ‘mug 
shots,’ and that they concerned parties ‘known to have 
committed that type of crime before’ was sufficient to 
convey the impression to the jury that the defendant 
was a known criminal who had previously been arrested 
for a crime exactly like the one on trial. The officer 
had testified on two previous occasions in this same 
case, out of the presence of the jury, about these photo- 
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graphs. In neither of the previous instances did the of- 
ficer refer to them as ‘mug shots,’ * * *. 

“Defendants must be given fair trials, and it is the 
responsibility of the prosecution to see that each de- 
fendant receives one. Harmless error is intended to 
cover those inadvertent slips, which occasionally creep 
into a hotly contested trial, which do not severely prej- 
udice the rights of the defendant. Harmless error 
should never be applied in those instances where 
the prosecution deliberately, or because of very careless 
procedures, injects prejudical error into the proceed- 
ings.” 

Unlike State v. Atwater, supra, there is nothing which 
would indicate that the reference here to the photos as 
“mug shots” was made deliberately by the prosecution 
or was the result of very careless procedures. The ref- 
erence appears to be nothing more than an inadvertent 
slip by the testifying police officer, which was immedi- 
ately corrected by him after the interjection of the 
court. This isolated reference to “mug shots” was un- 
accompanied, unlike Atwater, by any prejudicial ex- 
planation of their origin. In light of the total evidence 
in this case, any prejudice resulting to the defendant 
from this single reference to the photos as “mug shots” 
was harmless error. 

In his brief, the defendant argues that admission of 
these photographs into evidence as exhibit 17 was also 
error. A review of the record fails to show any ob- 
jection to these photos by defense counsel, either when 
they were identified, introduced, or received by the trial 
court. It is a well-settled rule that a defendant may 
not predicate error on the admission of evidence to 
which no objection was made at the time it was offered 
or adduced. State v. Temple, 192 Neb. 442, 222 N. W. 
2d 356 (1974). Thus, the admission into evidence of 
these photographs is not subject to review by this court. 

The defendant next alleges that the District Court 
committed reversible error in failing to grant his mo- 
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tion for a directed verdict of acquittal based upon the 
State’s failure to prove essential elements of the offense 
of forcible rape. The defendant argues that the State 
failed to establish beyond a reasonable doubt that car- 
nal knowledge of the victim was had by the defendant, 
including a penetration of the vagina by the male sex- 
ual organ. In support of his position, the defendant 
cites testimony by Mrs. Mann’s personal physician, Dr. 
Allan Hruby, who examined her the day after the rape 
occurred, Dr. Hruby testified that Mrs. Mann’s vagina 
was completely closed as a result of past cancer surgery 
and a condition of corrosis. Dr. Hruby, however, testi- 
fied that in his opinion Mrs. Mann had been raped. 
Mrs. Mann also testified several times that there was 
penetration. 

In State v. Atkinson, 190 Neb. 473, 209 N. W. 2d 154 
(1973), we held: “The slightest penetration of the sex- 
ual organs of the female is sufficient, if established be- 
yond a reasonable doubt, to constitute the necessary ele- 
ment of penetration in a prosecution for rape, and 
such element may be proved by either direct or circum- 
stantial evidence. 

“It is only where there is a total failure of proof to 
establish a material allegation of the information, or 
the testimony is of so weak or doubtful a character 
that a conviction based thereon cannot be sustained, 
that. the trial court is justified in directing a verdict 
for the defendant.” ‘There was sufficient evidence for 
the jury to conclude that penetration had occurred. 
There is no merit to this contention. 

Likewise without merit is the defendant’s contention 
that the State failed to establish that Mrs. Mann was 
neither the defendant’s daughter or sister. Former § 
28-408, R. S. Supp., 1974. Mrs. Mann testified that she 
neither knew the defendant or knew that he lived next 
door. The defendant was 29 years old; Mrs. Mann was 
76. The jury could obviously observe that Mrs. Mann 
and the defendant were of different races. “If it satis- 
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factorily appears from the evidence that the prosecutrix 
is not the wife, sister or daughter of the accused, a con- 
viction will not be reversed because no witness testified 
in direct language to these facts.” Hanks v. State, 88 
Neb. 464, 129 N. W. 1011 (1911). See, also, Jump v. 
State, 146 Neb. 501, 20 N. W. 2d 375 (1945). There was 
sufficient evidence that Mrs. Mann was neither the sis- 
ter or daughter of the defendant. 

The defendant’s last contention is that his sentence 
is excessive. The District Court sentenced the defend- 
ant to a term of 8 to 15 years imprisonment for the 
forcible rape, and to a consecutive term of 10 years im- 
prisonment for the robbery. A sentence imposed with- 
in statutory limits will not be disturbed on appeal un- 
less there appears to be an abuse of discretion. State v. 
Gillham, 196 Neb. 563, 244 N. W. 2d 177 (1976). Nor 
will the action of the District Court in directing that 
sentences be served consecutively be disturbed on appeal 
unless the record shows an abuse of discretion. State v. 
Tweedy, 196 Neb. 251, 242 N. W. 2d 629 (1976). The 
presentence report shows that the defendant has a 
lengthy arrest record going back many years. This rec- 
ord shows a continuing pattern of aggressive criminal 
behavior, ranging from disorderly conduct, to assault to 
rape, and abusing an officer. In 1969, he was sentenced 
to 214 years in the Kansas State Penitentiary for armed 
robbery. This crime was a violent sexual assault upon 
a 76-year-old woman. There was no abuse of discretion 
in either of the sentences nor in the fact that they are 
to be served consecutively. 

The judgment and sentences of the District Court are 
correct and are affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. BARBARA SWAYZE, 
APPELLANT, 
247 N. W. 2d 440 


Filed December 8, 1976. No. 40518. 


1. Criminal Law: Evidence: Statutes: Constitutional Law. The 
Identifying Physical Characteristics Act, sections 29-3301 to 
29-3307, R. R. S. 1948, held constitutional. 

2. Criminal Law: Evidence: Self-Incrimination. The privilege 
against self-incrimination is limited to the giving of oral tes- 
timony and does not extend to the defendant’s body, nor to 
the secretions therefrom, nor to the introduction of chemical 
analysis in evidence. 

3. Criminal Law: Evidence. The Identifying Physical Character- 
istics Act applies only to physical evidence and not to oral 
communications or testimony. 

4. Criminal Law: Evidence: Self-Incrimination. Requiring de- 
fendant, under threat of contempt for noncompliance (pursuant 
to the Identifying Physical Characteristics Act), to submit to 
blood tests involved no violation of her privilege against self- 
incrimination. 

5. Criminal Law: Evidence: Witnesses. In determining the suf- 
ficiency of evidence to sustain a conviction in a criminal prose- 
cution it is not the province of this court to resolve conflicts 
in the evidence, pass on the credibility of witnesses, determine 
the plausibility of explanations, or weigh the evidence. Such 
matters are for the jury. 


Appeal from the District Court for Cheyenne County: 
JoHN D. Knapp, Judge. Affirmed. 


P. J. Heaton, Jr., for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WHITE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTON, CLINTON, and BRoDKEY, JJ. 


WHITE, C. J. 

This is an appeal from a conviction for assault with 
intent to murder. The alleged assault occurred on a 
newly born male child found on June 11, 1974, aban- 
doned in a women’s toilet at the Lodgepole State Way- 
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side Park in Kimball County, Nebraska. The defend- 
ant was found guilty by a jury, and sentenced by the 
District Court to the State of Nebraska Department of 
Corrections for not less than 3 years and 6 months, nor 
more than 7 years. We affirm the judgment and sen- 
tence of the District Court. 

The defendant, on appeal, raises two primary con- 
tentions. First, that certain evidence was taken from 
her in violation of her constitutional rights and later 
erroneously admitted into evidence; and, second, that 
the evidence does not support the verdict. 

On November 5, 1974, Nebraska State Patrol crimi- 
nal investigator, James G. Robinson, filed an affidavit 
of peace officer in the District Court for Kimball 
County, Nebraska, pursuant to the Nebraska Identify- 
ing Physical Characteristics Act, sections 29-3301 to 29- 
3307, R. R. S. 1943, requesting an order requiring four 
parties, including the defendant, to submit to blood 
tests. That same day the District Judge ordered the 
four persons, including the defendant, to submit to 
blood tests. On December 17, 1974, the defendant was 
formally charged with assault with intent to murder in 
violation of section 28-409, R. R. S. 1943. The results of 
the blood tests administered to the defendant were ad- 
mitted into evidence at the trial. 

The defendant contends that the Identifying Physical 
Characteristics Act is unconstitutional and that her 
constitutional rights under the Fourth, Fifth, and Four- 
teenth Amendments to the Constitution of the United 
States, and their equivalents in the Constitution of the 
State of Nebraska, were violated by having been com- 
pelled under the Act to submit to a blood test. We 
hold that the Identifying Physical Characteristics Act 
is constitutional and that there was no violation of the 
defendant’s constitutional rights when she was required 
under the Act to submit to a blood test. Consequently, 
there was no error in admitting the result of this test 
at the trial. 
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The Identifying Physical Characteristics Act lays out 
a procedure whereby law enforcement officers can ob- 
tain physical evidence from individuals to aid them in 
identifying the perpetrators of criminal offenses. Sec- 
tion 29-3301, R. R. S. 1943, defines identifying physical 
characteristics as including: “* * * fingerprints, palm 
prints, footprints, measurements, handwriting exem- 
plars, lineups, hand printing, voice samples, blood sam- 
ples, urine samples, saliva samples, hair samples, com- 
parative personal appearance, and photographs of an 
individual.” 

Section 29-3302, R. R. S. 1943, authorizes judges and 
magistrates to issue orders for obtaining these items. 
Section 29-3303, R. R. S. 1943, provides in part that: 
“The.order may issue upon a showing by affidavit of a 
peace officer that (1) there is probable cause to be- 
lieve that an offense has been committed; (2) that 
procurement of evidence of identifying physical char- 
acteristics through nontestimonial identification pro- 
cedures from an identified or particularly described in- 
dividual may contribute to the identification of the in- 
dividual who committed such offense; and (3) that the 
identified or described individual has refused, or there 
is reason to believe he will refuse, to voluntarily pro- 
vide the desired evidence of identifying physical char- 
acteristics.” 

Section 29-3304, R. R. S. 1948, spells out situations 
where it is not necessary to obtain an order to secure 
identifying physical characteristics. Section 29-3305, 
R. R. S. 1943, describes what the order shall contain, 
and provides that the person to whom the order is di- 
rected shall be guilty of contempt in the event he fails 
to comply with the order. Section 29-3307, R. R. S. 
1943, limits the punishment for contempt to 30 days im- 
prisonment in the county jail. 

In Schmerber v. California, 384 U. S. 757, 86 S. Ct. 
1826, 16 L. Ed. 2d 908 (1966), the Supreme Court af- 
firmed the defendant’s conviction for driving while in- 
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toxicated. After the defendant’s arrest, while he was 
at the hospital receiving treatment for injuries suffered 
in an automobile accident, a blood sample was with- 
drawn from the defendant over his objections. The re- 
port of the chemical analysis of the blood sample, show- 
ing intoxication, was admitted into evidence at the de- 
fendant’s trial. On appeal, one of the defendant’s con- 
tentions was that the compulsory blood test violated 
his constitutional privilege against self-incrimination. 
Rejecting that contention, the court held: “We hold 
that the privilege [against self-incrimination] protects 
an accused only from being compelled to testify against 
himself, or otherwise provide the State with evidence of 
a testimonial or communicative nature, and that the 
withdrawal of blood and the use of the analysis in ques- 
tion in this case did not involve compulsion of these 
ends.” The court went on to say: “Not even a shadow 
of testimonial compulsion upon or enforced communica- 
tion by the accused was involved either in the extraction 
or in the chemical analysis. Petitioner’s testimonial 
capacities were in no way implicated; indeed, his par- 
ticipation, except as a donor, was irrelevant to the re- 
sults of the test, which depend upon chemical analysis 
and on that alone. Since the blood test evidence, al- 
though an incriminatory product of compulsion, was 
neither petitioner’s testimony nor evidence relating to 
some communicative act or writing by the petitioner, 
it was not inadmissible on privilege grounds.” 
Nebraska follows the distinction explicitly recognized 
in Schmerber v. California, supra. In State v. Oleson, 
180 Neb. 546, 143 N. W. 2d 917 (1966), we held: “The 
privilege against self-incrimination is limited to the giv- 
ing of oral testimony and does not extend to defendant’s 
body, nor to secretions therefrom, nor to the introduc- 
tion of the chemical analysis in evidence.” See, also, 
United States v. Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 
L. Ed. 2d 1149 (1967); Holt v. United States, 218 U. S. 
245, 31 S. Ct. 2, 54 L. Ed. 1021. The Identifying Physi- 
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cal Characteristics Act clearly follows this distinction 
and applies only to physical evidence, and not to oral 
communications or testimony. See §§ 29-3301, 29- 
3303(2), 29-3305(6), R. R. S. 1943. 

The minute sample of blood which the defendant was 
required to supply for testing was physical evidence, 
not testimony or communications. Requiring the de- 
fendant to submit to the blood test, under threat of con- 
tempt, involved no violation of her privilege against 
self-incrimination. 

The defendant’s Fourth Amendment rights against 
unreasonable search and seizure were not violated. 
“* * * the Constitution does not forbid the States minor 
intrusions into an individual’s body under stringently 
limited conditions * * *.’ Schmerber v. California, 
supra. The procedure followed in obtaining a sample 
of the defendant’s blood for testing was analogous to 
obtaining a search warrant. The peace officer must 
file an affidavit with a judge or magistrate. Upon a 
showing of probable cause, the judge or magistrate has 
the power to issue the order. The order must be spe- 
cific as to what is desired, and remains in force no 
more than 15 days after issuance. The entire Identify- 
ing Physical Characteristics Act is rife with safeguards 
designed to protect the individual from whom physical 
evidence is sought. What the court said in Schmerber, 
regarding the defendant’s search and seizure claim 
there, is relevant here: “Search warrants are ordinar- 
ily required for searches of dwellings, and absent an 
emergency, no less could be required where intrusions 
into the human body are concerned. The requirement 
that a warrant be obtained is a requirement that the 
inferences to support the search ‘be drawn by a neutral 
and detached magistrate instead of being judged by the 
officer engaged in the often competitive enterprise of 
ferreting out crime.’ * * * The importance of informed, 
detached and deliberate determinations of the issue 
whether or not to invade another’s body in search 
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of evidence of guilt is indisputable and great.” We find 
no constitutional infirmities in the application of the 
Act to the defendant. 

The defendant next contends that the evidence does 
not support the verdict. The evidence in this case was 
circumstantial and largely conflicting. In determining 
whether the evidence was sufficient to support the ver- 
dict, we keep in mind the following rules: “In deter- 
mining the sufficiency of evidence to sustain a convic- 
tion in a criminal prosecution, it is not the province of 
this court to resolve conflicts in the evidence, pass on 
the credibility of witnesses, determine the plausibility 
of explanations, or weigh the evidence. Such matters 
are for the jury.” State v. Spidell, 194 Neb. 494, 233 
N. W. 2d 900 (1975). “The test of the sufficiency of 
circumstantial evidence in a criminal prosecution is 
whether the facts and circumstances tending to connect 
the accused with the crime charged are of such con- 
clusive nature as to exclude to a moral certainty every 
rational hypothesis except that of guilt.” State v. 
Bartlett, 194 Neb. 502, 233 N. W. 2d 904. 

The evidence adduced at the trial, which could be 
said to support the State’s case, was as follows: Albert 
Manderville of Grand Island, Nebraska, testified that 
in the course of his employment he was required to visit 
Kimball, that he became acquainted with the defend- 
ant, and that they had sexual relations. He testified 
that they had sexual relations during the months of 
August, September, and October of 1973. 

Nathan Walls, a police officer with the Kimball po- 
lice department, testified that the baby boy was found 
at approximately 6:45 p.m. on June 11, 1974. Dr. John 
P. Byrd, a general practitioner in Kimball, examined 
the baby on June 11, 1974, shortly after he was dis- 
covered and rescued, around 7:45 p.m. He testified that 
in his opinion the baby was 6 to 12 hours old at that 
time. 

Mrs. Oma Smith, a neighbor of the defendant, testi- 
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fied that in her opinion the defendant was pregnant 
during the first 6 months of 1974. She also testified 
that when the defendant returned from a vacation 
(around July 1, 1974) she appeared to have lost a lot of 
weight. Dorothy Shelburne, a coworker of the defend- 
ant’s, testified that on June 11, 1974, the defendant 
called in to work and stated that she would not be in. 
She also testified that in her opinion the defendant was 
pregnant. Barbara Ann Thacker, coowner of the Hick- 
ory Inn where the defendant worked, also testified that 
she thought the defendant was pregnant in the spring 
of 1974. She also observed that the defendant had lost 
a lot of weight when she returned from her vacation. 
Carol Crow, another coworker of the defendant, also 
testified that the defendant was pregnant, as did Linda 
Hatch, a beautician, who testified that she had known 
the defendant for many years. Mrs. Hatch further tes- 
tified that on June 11, 1974, while the defendant was 
at her beauty shop at approximately 3 p.m., the de- 
fendant discharged a large amount of blood on one of 
the chairs at the beauty salon. Dorothy Shelburne tes- 
tified that on June 12, 1974, the defendant looked 
“gastly white,” and appeared not to feel well that day. 
Carol Crow testified that the defendant “looked awful” 
on June 12, 1974. 

Albert Manderville testified that on July 18, 1974, 
while he was with the defendant at his motel room, she 
told him that she had had a baby in Scottsbluff and 
had given it away, and indicated to him that he was 
the father of this baby. 

The defendant was also employed by Mrs. Bernice 
Linn in Kimball as a house-cleaner. Mrs. Linn’s 
daughter-in-law, Mrs. Donna Linn, testified that this 
home contained an apartment which was unoccupied 
on June 11, 1974. She testified that on June 16, 1974, 
she discovered a large stain on the bedroom rug in the 
apartment and on July 28, 1974, she discovered stains 
on the mattress and bed in the same room. 


156 NEBRASKA REPORTS [Vou. 197 


State v. Swayze 


Special Agent William Gavin of the FBI testified that 
he conducted laboratory tests on various of the State’s 
exhibits: The mattress padding, mattress cover, piece 
of rug, and blood scrapings found on a bedrail, all from 
the bedroom in the apartment in the Linn home. He 
testified that type A human blood was present on these 
items. Dr. Alvin Armstrong from Scottsbluff testified 
that he examined the sample of the defendant’s blood 
brought to him by Officer Robinson and that it was 
type A blood. 

Sheriff James J. Taylor of Kimball County, Nebras- 
ka, testified that on June 13, 1974, he contacted the de- 
fendant and requested that she have a physical exami- 
nation. When he later contacted her about this physi- 
cal, she showed him exhibit 5, which purports to be a 
letter from Dr. Robert H. Bowden of Casper, Wyoming, 
stating that there has been a medical examination and 
that there is “no evidence of pregnancy in the past 
three weeks.” Officer Robinson testified that he ques- 
tioned the defendant on July 24, 1974, and that during 
this meeting she also produced exhibit 5. He testified 
further that he then advised her that he was aware 
that she had not taken the physical described in ex- 
hibit 5, whereupon the defendant produced exhibit 11, 
a letter from Dr. Bowden describing a physical given to 
a 23-year-old female weighing 98 pounds. The defend- 
ant admitted to Officer Robinson that she had typed ex- 
hibit 5 herself, and admitted at the trial that she had 
also forged Dr. Bowden’s signature to it. 

Exhibit 4 was the hospital record of the abandoned 
child found on June 11, 1974. It indicates that he 
weighed 8 pounds, 4 ounces. The defendant testified 
that the 5 children she had given birth to ranged from 
6 to 9 pounds. 

The above-outlined evidence, if believed by the jury, 
was sufficient to support a finding of guilty. 
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The judgment and sentence of the District Court are 
correct and are affirmed. 
AFFIRMED. 


IN RE CONSERVATORSHIP OF THE ESTATE OF Eva LANGE. 
EARL WINTERS, APPELLANT, V. Eva LANGE ET AL., APPELLEES. 
247 N. W. 2d 617 


Filed December 8, 1976. No. 40580. 


Conservators. When a person who has property deems himself 
or herself unable to manage it by reason of infirmities of age 
or physical] disability, that person may apply to the county 
court to have a conservator appointed to manage the property. 


Appeal from the District Court for Dawson County: 
KerrH WINDRUM, Judge. Affirmed. 


Lawrence F. Weber, for appellant. 


Richard G. Kopf of Cook, Lubberstedt & Kopf, for 
appellees. 


Heard before WuiTe, C. J., SPENCER, BoSLAUGH, 
McCown, NEwToN, CLINTON, and BropKeEy, JJ. 


CLINTON, J. 

This appeal arises from objections to the application 
of Eva Lange, an aged person, for the appointment of 
a conservator of her property under the provisions of 
section 38-901, R. R. S. 1943, Reissue 1974. The county 
court overruled the objections and appointed E. A. 
Cook, III, as conservator. The objector, Earl Winters, 
son of Eva Lange, appealed to the District Court where 
the order of the county court was affirmed. 

The ground of the objection is that Eva Lange had 
previously placed all her property in a trust which 
named herself and Winters cotrustees and that, since 
there was no property for the conservator to manage, 
the appointment was inappropriate. 
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The caption of the trust instrument denominated the 
trust as revocable. Its terms, however, included a pro- 
vision that the grantor could not revoke the trust with- 
out consent of cotrustee Winters. The trust provided, 
among other things, that the: “Trustees shall pay all 
the net income from the Trust Estate, and such por- 
tions of the principal as the GRANTOR may from time 
to time direct in writing to the GRANTOR, or in such 
manner as she may otherwise direct in writing.” Eva 
Lange, in writing, declared the trust revoked and 
sought Winters’ consent thereto which was refused. She 
also requested in writing the distribution to her of the 
income and principal of the trust under the provisions 
of the trust above quoted. As to certain personal prop- 
erty the record shows she was able to secure possession 
as she had never relinquished control and no formal 
transfer of title to the trust had ever been made. 
Therefore, the record establishes that there was prop- 
erty of the applicant to be managed, the appointment 
of a conservator by the county court was proper, and 
the order of appointment ought to be affirmed. 

The parties argue to us here, as they did in the county 
court and in the District Court, many questions involv- 
ing construction of the trust insofar as it relates to the 
revocability thereof and to the delivery or nondelivery 
of a deed of real estate from Eva Lange to herself and 
Winters as trustees. We find it inadvisable to decide 
these questions because we doubt the jurisdiction of the 
county court under statutes presently in effect, to wit, 
section 24-517, R. R. S. 1943, to construe trust instru- 
ments. Cf. § 30-2806, R. R. S. 1943, Reissue 1975, opera- 
tive January 1, 1977. Certainly the county court had 
no jurisdiction to determine title to real estate. 

The order appointing the conservator is affirmed. 

AFFIRMED. 
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In RE APPLICATION OF MILLS. 
VALOROUS MILLS, DOING BUSINESS AS MILLS FILM TRANS- 
FER, APPELLANT, V. NEBRASKA MoTorR CARRIERS ASSOCIA- 


TION, APPELLEE, 
247 N. W. 2d 619 


Filed December 8, 1976. No. 40588. 


1. Carriers: Rates: Words and Phrases. “Premium rates” referred 
to in an order of the Public Service Commission authorizing 
transportation of “express” packages means rates higher than 
general freight rates. 

2. Carriers: Rates: Public Service Commissions. The rate-fixing 
power of the Public Service Commission, if properly exercised, 
is legislative in character and has the force and effect of a 
statute on the subject. 

3. Administrative Law: Public Service Commissions. On appeal 
to the Supreme Court from an order of the Public Service 
Commission, administrative or legislative in character, the only 
questions to be determined are whether the commission acted 
within the scope of its authority, and whether the order com- 
plained of is reasonable and not arbitrarily made. 

If there is evidence to sustain the findings 
of the Public Service Commission, this court may not intervene. 
It is only where the findings of the commission are against the 
evidence that this court may hold the commission’s findings 
are arbitrary and capricious. 
: On an appeal to the Supreme Court from an 
order of the Public Service Commission this court cannot dis- 
turb the findings of the commission unless it appears that 
some requirements of the law have been violated or disregarded, 
or that the result reached cannot reasonably be derived from 
the facts proved. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate, Patrick 
E, Quinn, and Steven K. Kuhlmann, for appellant. 


James EK. Ryan, for appellee. 


Heard before WuiTr, C. J., SPENCER, BosLAuGn, 
McCown, NEwrTon, CLINTON, and BRoDKEy, JJ. 


McCowy, J. 
Valorous Mills, doing business as Mills Film Transfer, 
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of Lincoln, Nebraska, filed an application with the Ne- 
braska Public Service Commission for authority to es- 
tablish a motor carrier express tariff on general com- 
modities between Lincoln and Omaha, Nebraska. The 
Nebraska Public Service Commission denied the appli- 
cation and Mills has appealed. 

Prior to 1966, Mills held a certificate of public con- 
venience and necessity authorizing the transportation 
of “motion picture films, newspapers and express pack- 
ages exclusively,” between Omaha and Lincoln, Nebras- 
ka, and to other points and places in Nebraska. On. 
February 16, 1966, the Nebraska State Railway Com- 
mission entered an order interpreting the words “ex- 
press packages exclusively” to mean packages of not 
more than 150 pounds, in shipments of 2,000 pounds or 
less, and that an express package and a shipment of 
express packages ‘“‘must be transported by Mills at pre- 
mium rates.” The order also provided that Mills was 
authorized to charge the rates it had previously been 
charging “until applicable express rates are prescribed.” 
For commodities other than films and newspapers, Mills 
had been charging rates established under official class 
and commodity tariff 4 (later 4-A). No express rates 
were ever established and Mills’ rates, except for films 
and newspapers, have always been governed by Nebras- 
ka class and commodity tariff 4-A, until October 15, 
1973. 

In 1973, an application was filed on behalf of a large 
number of Nebraska intrastate motor carriers for an 
increase in Nebraska class and commodity tariff 4-A. 
As to shipments within Mills’ weight limitations, the in- 
crease requested was 5 percent. As an intervener in 
that proceeding, Mills opposed any such increases as 
they might apply to Mills. On October 15, 1973, the Ne- 
braska Public Service Commission entered its order 
granting the application for the increase in rates of 
tariff 4-A. It specifically referred to the 1966 order 
interpreting Mills’ certificate and to the provision in 
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that order requiring Mills to charge tariff 4-A rates un- 
til applicable express rates were prescribed. The Pub- 
lice Service Commission then ordered that the tariff 
4-A rate increase granted October 15, 1973, would not 
be applicable to Mills for a period not to exceed 90 days, 
during which time Mills could submit to the commission 
proposed motor carrier express tariffs. 

On November 27, 1973, Mills filed with the Public 
Service Commission a “motor carrier’s truck express 
tariff.” That tariff was simply a proposal to retain 
the rates which had been in effect on shipments of 2,000 
pounds or less under tariff 4-A prior to the order of 
October 15, 1973. The express tariff filed was to apply 
only to shipments between Lincoln and Omaha but not 
to Mills’ traffic to other points and places. Protests 
were filed but later withdrawn, and letters in opposi- 
tion to the proposed express tariff were filed by other 
carriers. Hearing on the application was held on Feb- 
ruary 6, 1974. 

Mills’ testimony indicated that it was losing business 
to private carriage and not to other carriers under the 
rates in effect before the 5 percent increase of October 
1973. Mills’ testimony was that it did not need the in- 
crease to remain profitable, nor did it compete with 
other motor carriers for the Lincoln-Omaha traffic be- 
cause of the unique weight limitations on its certificate 
of operation, its expedited express-type service, and its 
exclusive handling of films and magazines. The evi- 
dence indicated that Mills received approximately 25 
percent of its business from the transportation of liquor 
and that this business was primarily the business being 
lost to private carriage. At the completion of the hear- 
ing Mills was allowed to continue the old rates until 
the application for the express tariff was resolved. 

On December 18, 1975, almost 2 years later, the Ne- 
braska Public Service Commission found “(1) There 
should be no disparity in the class rates in Nebraska 
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Intrastate Commerce as regards Official Class and 
Commodity Tariff 4-A. 

“(2) The proposed tariff submitted by Valorous 
Mills, dba Mills Film Transfer is unacceptable as it does 
not prescribe ‘premium rates’ as called for by the in- 
terpretation order of Mills’ authority of 1966.” Mills 
was therefore ordered to effectuate the same class 
rates in official class and commodity tariff 4-A as all 
other participants in that tariff, effective January 12, 
1976. This is the order from which Mills has appealed. 

Essentially, Mills contends that the Public Service 
Commission erred in determining that Mills’ “express” 
authority required premium rates; that the denial of 
Mills’ express tariff was arbitrary and unreasonable; 
and the order is not supported by sufficient competent 
and probative evidence. Mills does not challenge the 
1966 order which authorizes Mills to transport express 
packages exclusively and to transport them at premium 
rates, but asserts only that “premium” rates are not re- 
quired to be higher than class rates, but may be lower. 

The Interstate Commerce Commission has contin- 
uously held, with respect to interstate traffic, that ‘ex- 
press” authority requires premium rates and premium 
rates have been interpreted to mean more than gen- 
eral freight rates. See, Railway Express Agency, Inc., 
31 M. C. C. 363; Transportation Activites of Arrowhead 
Freight Lines, Ltd., 61 M. C. C. 131 and 63 M. C. C. 
573. In the latter case the Commission said: “(I)t is 
fundamental that any motor carrier authorized to per- 
form a premium service must, if it provides such serv- 
ice, make appropriate premium charges therefore. 
* + * Because express service is marked by an under- 
taking to provide transportation services superior to 
that normally required and furnished for ordinary 
freight, it is both appropriate and proper that relative 
higher charges should be established for it.” 

The finding of the Public Service Commission that 
the proposed “express” tariff submitted by Mills did not 
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prescribe premium rates as called for by the interpre- 
tation order of 1966 is clearly supported by the evidence. 

This court has consistently refused to act as a supe- 
rior public service commission with authority to substi- 
tute its judgment for that of the commission. See Safe- 
way Cabs, Inc. v. Honer, 154 Neb. 533, 48 N. W. 2d 672. 
The rate-fixing power of the Public Service Commission, 
if properly exercised, is legislative in character and has 
the force and effect of a statute on the subject. United 
Mineral Products Co. v. Nebraska Railroads, 175 Neb. 
285, 121 N. W. 2d 492. On an appeal to the Supreme 
Court from an order of the Public Service Commission, 
administrative or legislative in character, the only ques- 
tions to be determined are whether the commission 
acted within the scope of its authority, and whether the 
order complained of is reasonable and not arbitrarily 
made. Preisendorf Transp., Inc. v. Herman Bros., Inc., 
169 Neb. 693, 100 N. W. 2d 865. That rule is peculiarly 
applicable to an appeal from an order of the commis- 
sion fixing rates for common carriers. 

In determining the question of whether the findings 
of the Public Service Commission are arbitrary and ca- 
pricious, this court has held that if there is evidence to 
sustain the findings of the commission, this court may 
not intervene. It is only where the findings of the com- 
mission are against the evidence that this court may 
hold the commission’s findings are arbitrary and ca- 
pricious. Robinson v. National Trailer Convoy, Inc., 188 
Neb. 474, 197 N. W. 2d 633. 

As late as 1975, this court reaffirmed the rule that 
this court, upon appeal, cannot disturb findings of the 
Public Service Commission unless it appears that some 
requirements of the law have been violated or disre- 
garded, or that the result reached cannot reasonably 
be derived from the facts proved. Nebraska Railroads 
of Omaha v. Nebco, Inc., 194 Neb. 322, 231 N. W. 2d 505. 

There is evidence in the record to support the finding 
of the commission that there should be no disparity in 
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the class rates in Nebraska intrastate commerce as re- 
gards official class and commodity tariff 4-A. There is 
also evidence to support the commission determination 
that the denial of permission to flag out of class rates 
would not preclude carriers from effectuating commod- 
ity rates and utilizing flag outs to tailor compensatory 
rates to their particular type of operation. 

The Public Service Commission here acted within the 
scope of its authority in fixing rates. The order en- 
tered was reasonable. There is evidence to sustain the 
findings of the commission and those findings are not 
arbitrary nor capricious. 

The order of the commission is affirmed. 

AFFIRMED. 


DonNA STECKER, APPELLEE, v. JACK STECKER, APPELLANT. 
247 N. W. 2d 622 


Filed December 8, 1976. No. 40626. 


1. Trial: Appeal and Error: Evidence. There is a presumption the 
trial court, trying a case without a jury, in arriving at a 
decision, would consider such evidence only as is competent 
and relevant and the Supreme Court will not reverse a case 
so tried because other evidence was admitted, where there is 
material, competent, and relevant evidence admitted sufficient 
to sustain the judgment of the trial court. 

Upon a trial de novo in this court, 
incompetent, irrelevant, and immaterial evidence offered in the 
original trial, which was admitted over proper objections by 
the adverse party, will be disregarded by this court, 

38. Divorce: Appeal and Error: Parent and Child: Infants. The 
discretion of the trial court with respect to awarding or chang- 
ing the custody of minor children is subject to review, but the 
determination of the court will not ordinarily be disturbed un- 
less there is a clear abuse of discretion or it is clearly against 
the weight of the evidence. 


Appeal from the District Court for Hitchcock County: 
Jack H. HEenprIXx, Judge. Affirmed. 
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Thomas F. Colfer and William W. Lyons of Russell, 
Colfer, Lyons & Wood, for appellant. 


Mousel & Burger, for appellee. 


Heard before SPENCFR, BoSLAUGH, and CLINTON, JJ., 
and HamMILton and WinpruM, District Judges, 


WinprvuM, District Judge. 

This is an appeal from a decree dissolving the mar- 
riage of the parties. 

The parties were married August 29, 1971. To the 
union was born one child, Sean Michael Stecker, on Au- 
gust 2, 1972. 

Trial on the merits was held on July 28, 1975, at the 
conclusion of which, the District Court requested the 
“Social Services Unit” make an investigation of the cir- 
cumstances of the minor child and the parties, and re- 
port to the court in writing. The report was duly fur- 
nished the court, whereupon a further hearing was had 
before the court on August 20, 1975. The report re- 
quested was received into evidence over the objection 
' of appellant. Prior to its receipt each of the parties 
was given an opportunity to examine same. The Dis- 
trict Court thereafter decreed the marriage dissolved. 
The decree disposed of all other items germane to the 
action, including the custody of the child, Sean. The 
custody of the child was awarded appellee, under the 
supervision of certain welfare agencies, subject to ex- 
tensive visitation rights awarded appellant. Appellant 
duly filed a motion for new trial attacking only the de- 
cision as to custody. On September 19, 1975, appellant 
filed a motion to modify final decree. Hearing was 
had thereon on November 14, 1975. Prior thereto, the 
Nemaha County division of public welfare had been re- 
quested to investigate the new residence of appellee 
and to compose a written report thereof. Said report 
was received into evidence over objection by appellant. 
Both parties had been given an opportunity to examine 
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same. The court continued the matter and requested 
_ that another investigation of appellee's situation be 
made in Nemaha County. On January 7, 1976, a final 
hearing was held. The third investigative report was 
received into evidence without objection. The motion 
of appellant to modify was sustained to the extent that 
legal custody of Sean was vested in the Hitchcock 
County division of public welfare with courtesy super- 
vision by the Nemaha County division of public welfare. 
Physical possession was awarded appellee with exten- 
sive visitation rights vested in appellant. A motion 
for a new trial as to this hearing was duly filed on 
January 17, 1976, and was duly overruled. 

The only issue presented on appeal concerns the pro- 
priety of the custody award, as originally ordered and 
thereafter, partially modified. 

Appellant complains of the reception into evidence of 
the three written reports of various social service agen- 
cies. The court announced that it did not rely on the 
first. A perusal of the second indicates it furnished 
nothing of value, thus the reason the court ordered a 
third investigation. The written report of the third 
investigation was examined by both parties and re- 
ceived in evidence without objection. This entire ques- 
tion of investigative reports in actions for dissolution 
of marriage was discussed in Schuller v. Schuller, 191 
Neb. 266, 214 N. W. 2d 617, and Christensen v. Chris- 
tensen, 191 Neb. 355, 215 N. W. 2d 111. It would serve 
no useful purpose to discuss the matter further herein, 
except to say that the last report was not objected to 
and, assuming, arguendo, the admission of the first two 
reports in evidence were erroneous, it will be presumed 
the trial court did not base its decision thereon and they 
will be disregarded by this court in a determination 
de novo, 

Appellant, in several particular assignments of error, 
alleges in essence that the court erred in the award of 
custody of the child as above related, as such an award 
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was contrary to the evidence, contrary to law, and an 
abuse of discretion. To recite salient bits of evidence in 
this case would not be of help to the legal profession so 
far as precedence is concerned. Suffice to say, that var- 
iations thereof are all too common. 

This case is controlled by the following quotation con- 
tained in Chilese v. Chilese, 196 Neb. 784, 246 N. W. 2d 
475: “ ‘The decision of the trial judge is peculiarly en- 
titled to respect. The court saw all the parties and wit- 
nesses; it was in closer touch with the situation than 
this court which is limited to a review of a written rec- 
ord. While this case is triable de novo in this court, we 
cannot overlook the fact that the judgment of the trial 
court is entitled to great weight in determining the best 
interests of children in custody proceedings.’ Fisher v. 
Fisher, supra. See, also, Hanson v. Hanson, 187 Neb. 
108, 187 N. W. 2d 647 (1971). ‘The discretion of the 
lower court with respect to awarding or changing the 
custody and support of minor children is subject to re- 
view, but the determination of the court will not ordi- 
narily be disturbed unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence.’ Jones v. Jones, 183 Neb. 223, 159 N. W. 2d 544 
(1968). See, also, Conger v. Conger, 194 Neb. 771, 235 
N. W. 2d 634 (1975).” 

The record indicates that the court devoted much 
time and thought to the question of the custody of the 
child, as determined by the child’s best interests. There 
were seven separate hearings, each of which involved 
some facet of the question of custody. Pages of the 
bill of exceptions record the court’s announcements 
from the bench indicating thought processes in arriv- 
ing at its decision. No more conscientious effort could 
have been exercised or asked for. Sufficient evidence 
exists in the record to support the court’s findings that 
each of the parties was immature and that the interests 
of the child be best served by vesting legal custody in 
someone other than themselves to insure a measure of 
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control and supervision. Likewise, sufficient evidence 
exists to warrant the order awarding physical custody 
in appellee, with extensive visitation rights vested in ap- 
pellant. 

Lastly, appellant alleges as error that the court has 
no jurisdiction to terminate parental rights. Since no 
order of the court terminated parental rights, said al- 
legation shall not be further discussed. 


The judgment of the District Court is correct and is 
affirmed. The appellee is awarded $500 for the services 
of her attorney in this court. 


AFFIRMED. 


STEVEN G. INSERRA, A MINOR, BY ANTHONY R. INSERRA, 
HIS FATHER AND NEXT FRIEND, APPELLANT, V. VILLAGE INN 
PANCAKE HOUSE, APPELLEE. 

247 N. W. 2d 625 


Filed December 8, 1976. No. 40689. 


Workmen’s Compensation: Appeal and Error. The findings of 
fact made by the Nebraska Workmen’s Compensation Court 
after rehearing shall have the same force and effect as a jury 
verdict in a civil case. A judgment, order, or award of the 
Nebraska Workmen’s Compensation Court may be modified, 
reversed, or set aside only upon the grounds that (1) the 
court acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there is not 
sufficient competent evidence in the record to warrant the 
making of the order, judgment, or award, or (4) the findings 
of fact by the court do not support the order or award. 


Appeal from the Nebraska Workmens’ Compensation 
Court. Affirmed. 


Joseph P. Inserra of Krause, Inserra, Petersen & Burk- 
hard, for appellant. 


Richard L. Walentine of Walsh, Walentine & Miles, 
for appellee. 
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Heard before SpeNcER, McCown, and NewrTon, JJ., 
and Caniciia and Coapy, District Judges. 


SPENCER, J. 


Plaintiff prosecutes this appeal from an award of the 
Workmen’s Compensation Court en banc. Essentially, 
plaintiff claims the court erred in holding his total dis- 
ability ceased on October 12, 1975, and in not assessing 
an expert witness fee for his physician. We affirm. 

On the date of the accident plaintiff was 17 years old. 
He had worked in defendant’s restaurant since 1972, 
working full time during the summer and on weekends 
during the school year as a cook. On July 24, 1974, 
when returning to the kitchen from the stockroom, car- 
rying a can of cooking grease, plaintiff slipped on some 
water. His feet flew out from under him and he landed 
on his low back. He worked for a time after this inci- 
dent but because of pain in his back, he was driven 
home by another employee. He was taken to the hos- 
pital, where he was examined, X-rayed, and told to re- 
turn home, apply hot packs to his back, and not return 
to work for 10 days. After the 10-day period he felt 
better and returned to his job. 

Plaintiff worked until September when school classes 
started again. Thereafter, he continued working on 
Saturdays and Sundays until school was out for the 
summer of 1975, when he resumed full time employ- 
ment. His low back gave him trouble through the 
spring and summer of 1975, although he did continue to 
work. On August 29, 1975, plaintiff had a spinal fusion. 
He was released from the hospital on September 12, 
1975. He started back to school on October 13, 1975. 


Doctor Gross testified by deposition on November 18, 
1975. He had last examined plaintiff on September 19, 
1975. He testified that plaintiff was progressing nicely. 
Doctor Gross intended to examine plaintiff again 
around Christmas time. Except for testimony that 
plaintiff recuperated at home, there is no evidence in 
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the record concerning plaintiff’s physical condition or 
his activities following surgery. 

On rehearing, after a one-judge award, it was deter- 
mined that plaintiff’s accident had aggravated a pre- 
existing condition to a state of disability and there 
was need for corrective surgery. Plaintiff was found 
to have been temporarily totally disabled following the 
surgery for a period of 6 4/7ths weeks from August 28, 
1975, to October 12, 1975. Benefits were allowed for 
that period, including medical care and hospital ex- 
penses relating to surgery in the amount of $3,287.75. 

The Workmen’s Compensation Court found plaintiff’s 
temporary total disability ended on October 12, 1975, 
the day prior to his return to school, and that no perma- 
nent disability had been proved. Was there sufficient 
competent evidence to support this determination? 

No evidence was introduced by plaintiff to indicate 
he was unable to return to work after October 12, 
1975. The record would indicate he was recovering 
very well and did not require further medical treat- 
ment. The only restriction placed on plaintiff by the 
doctor when he was examined on September 19, was 
that he should avoid contact sports. Plaintiff has the 
burden of proof on all issues involved. On the record, 
we cannot say the finding of the Workmen’s Compen- 
sation Court is erroneous. 

We note under section 48-185, R. S. Supp., 1976, which 
became effective August 24, 1975, there is no longer a 
provision for de novo review in this court in compen- 
sation cases. That statute now provides in part: “The 
findings of fact made by the Nebraska Workmen’s Com- 
pensation Court after rehearing shall have the same 
force and effect as a jury verdict in a civil case. A 
judgment, order, or award of the Nebraska Workmen’s 
Compensation Court may be modified, reversed, or set 
aside only upon the grounds that (1) the court acted 
without or in excess of its powers, (2) the judgment, 
order, or award was procured by fraud, (3) there is 
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not sufficient competent evidence in the record to war- 
rant the making of the order, judgment, or award, or 
(4) the findings of fact by the court do not support the 
order or award.” 

Plaintiff next complains that he should have been al- 
lowed a $150 expert witness fee for his medical witness, 
to be taxed as costs. This witness testified by deposi- 
tion. The deposition costs in the amount of $60 were 
taxed as a part of the costs. 

The applicable statute on the taxation of costs by the 
Nebraska Workmen’s Compensation Court is section 48- 
172, R. R. S. 1943, which provides: “Each applicant 
for an order or an award by the Nebraska Workmen’s 
Compensation Court shall pay all the expense of his 
own making; Provided, that there shall be no filing fees 
charged by the court, and that the court may at its 
discretion assess the costs of the applicant or appli- 
cants against the respondent or respondents as in like 
manner done in other courts of the state.” 

There is nothing in section 48-172, R. R. S. 1943, which 
authorizes the Workmen’s Compensation Court to tax 
as an item of cost the fee of an expert witness. Section 
48-172 does permit the Workmen’s Compensation Court, 
at its discretion, to “assess the costs of the applicant 
* * * as in like manner done in other courts of the 
state.” There is no merit to the plaintiff’s assignment. 

The judgment is affirmed. 

AFFIRMED. 


JOHN H, MILLER ET AL., APPELLANTS, V. HaroLp R. MILLER 
ET AL., APPELLANTS, IMPLEADED WITH DoNALD M. MILLER 
ET AL., APPELLEES. 

247 N. W. 2d 445 


Filed December 8; 1976. No. 40695. 


1. Wills: Estates. A conveyance will not be construed to create 
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an estate upon condition unless the language is so clear there 

can be no other construction. 

Estates upon condition subsequent are not 
favored in law, and a condition will be liberally construed to 
avoid a forfeiture. 

3. Wills: Estates: Liens. A devise of land under condition that 
the devisee pay $2,000 to each of four other persons within 
1 year after the will is admitted to probate conveys the land 
in fee simple to the devisee subject to leins for the amounts 
due the four other persons, and a breach of the condition does 
not work a forfeiture of the estate of the devisee. 


Appeal from the District Court for Hamilton County: 
JOHN D. ZEILINGER, Judge. Affirmed. 


Luebs, Tracy, Dowding, Beltzer & Leininger, for ap- 
pellants. 


Michael J. Murphy, Vincent Valentino, and Max C. 
Mankin, for appellees. 


Heard before SPENCER, BOSLAUGH, NEWTON, and Brop- 
KEY, JJ., and Burke, District Judge. 


BOSLAUGH, J. 

This case involves a controversy concerning the con- 
struction of the second paragraph of the will of Edna L. 
Miller, deceased. 

Edna L. Miller died testate on May 29, 1972. The 
second paragraph of her will, which was admitted to 
probate on July 25, 1972, provided as follows: “SEC- 
OND: I hereby give, devise and bequeath all of my 
interest in and to the real estate described as: The 
South 40 acres of the East 120 acres of the Southeast 
Quarter (SEZ) of Section Sixteen (16), Township Nine 
(9) North, Range Six (6) West of the 6th P.M., Hamil- 
ton County, Nebraska, to my son, Don M. Miller, or to 
his heirs by right of representation, under the condi- 
tion that Don M. Miller pay to Harold R. Miller, John 
H. Miller, Alvin P. Miller, and Virginia L. Church, or 
their heirs by right of representation, the sum of 
$2,000.00 each, within one year after this will is admit- 
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ted to probate. This is to carry out my wish that my 
said son, Don M. Miller shall have the farm on which 
he presently is living.” 

The third paragraph of the will devised the rest and 
remainder of the property of the testatrix to the five 
children named in the will or their heirs. 

On December 13, 1974, John H. Miller and his wife, 
Virginia L. Church and her husband, and Alvin P. Mil- 
ler and his wife brought this action to partition the 40 
acres described in the second paragraph of the will to- 
gether with two other tracts of land. The defendants 
are Harold R. Miller and Donald M. Miller and their 
wives and James E. Koepke, the Administrator C. T. A. 
of the Estate of Edna L. Miller, deceased. The amended 
petition alleged that the five children of Edna L. Miller, 
deceased, each owned an undivided one-fifth interest in 
the real estate described in the petition. 

Donald M. Miller and his wife filed an answer alleg- 
ing that they were the sole owners of the 40-acre tract 
described in the second paragraph of the will. The an- 
swer further alleged they were ready and willing to pay 
$2,000 each to the persons named in the will but those 
_ persons had refused to receive the same in payment. 

The reply alleged that Donald M. Miller’s failure to 
comply with the condition set out in the will resulted 
in the five children having an equal interest in the 40- 
acre tract. 

The trial court found that Donald M. Miller was the 
sole owner of the 40-acre tract subject to his obligation 
to pay $2,000, with interest from May 29, 1973, to each 
of the other four children of the deceased which obli- 
gation was a lien on the real estate. The judgment 
ordered these amounts be paid within 30 days and or- 
dered partition be made of the other two tracts. The 
plaintiffs and defendants Harold R. Miller and wife have 
appealed. There is no cross-appeal. 

The appellants contend that the payment of $2,000 to 
each of the other four children within 1 year was a con- 
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dition precedent or a condition subsequent, and. that 
breach of the condition prevented the title from vesting 
in Donald M. Miller or divested his title. The appel- 
lants contend that Donald M. Miller’s failure to satisfy 
the condition within the time provided resulted in a 
forfeiture of his rights under the second paragraph of 
the will. 

A devise to one with a provision that after receiving 
the gift he pay certain sums of money to persons desig- 
nated is generally construed as not strictly a condition 
the breach of which may forfeit the estate, but rather 
as imposing a personal liability upon the devisee or as 
creating a charge or lien. Morys v. Morys, 123 Neb. 
188, 242 N. W. 420. Estates upon condition subsequent 
are not favored in law, and a condition will be liberally 
construed to avoid a forfeiture. Erskine v. Board of 
Regents, 170 Neb. 660, 104 N. W. 2d 285. A conveyance 
will not be construed to create an estate upon condition 
unless the language is so clear there can be no other 
construction. Majerus v. Santo, 143 Neb. 774, 10 N. W. 
2d 608. 

We think it is clear from the language of the will 
which was executed May 11, 1970, approximately 2 
years before her death, that the testatrix intended Don- 
ald M. Miller should have the 40-acre tract because it 
was the farm upon which he was living at the time 
the will was made. Then, in an attempt to equalize 
the distribution of the estate, the devisee was required 
to pay $2,000 each to the other four children of the de- 
ceased. This intention is fully satisfied by construing 
the “condition” to create a lien upon the land. 

The record shows there was considerable negotiation 
between the parties in an attempt to arrive at a family 
settlement. When the will was read, on June 27, 1972, 
the other children of the deceased expressed dissatisfac- 
tion with the second paragraph of the will. They were 
willing for Donald to have the land but he should be re- 
quired to pay a reasonable price. Thereafter, on sev- 
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eral occasions Donald offered to buy the interests of the 
other children in all the land. His first offer was 
$67,000. He later offered to pay $83,000, but the other 
heirs were thinking of a higher price. Negotiations 
were still being carried on at the time this action was 
filed. Under these circumstances we think the decision 
of the trial court granting Donald M. Miller an addi- 
tional 30 days in which to make the payments required 
under the will was justified. 
The judgment of the District Court is affirmed. 


AFFIRMED. 


FRANK BEMIS, DouGLAS COUNTY ASSESSOR, APPELLANT, V. 
Board OF EQUALIZATION OF DouGLAS CouNTY, NEBRASKA, 
APPELLEE, 

247 N. W. 2d 447 


Filed December 8, 1976. No. 40711. 


Taxation: Administrative Law. The county assessor’s responsi- 
bility after recommending either taxable or exempt status 
under section 77-202.01, R. R. S. 1943, is limited to an ad- 
visory rather than an adversary capacity. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Donald L. Knowles, William T. Ginsburg, and John 
Q. Powers, for appellant. 


Steven J. Riekes, Harold M. Zabin, and Michael J. 
Rubach of Beber, Richards, Riekes & Brown, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BRopKEy, JJ. 


SPENCER, J. 
Frank Bemis, the Douglas County assessor, appeals 
from an order of the District Court for Douglas County 
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sustaining a demurrer to his appeal from a tax exemp- 
tion determination by the Douglas County Board of 
Equalization. 

The sole issue presented is: Does the assessor have 
the legal capacity to maintain an appeal to the District 
Court from a tax exemption determination by the 
county board of equalization? We hold he does not, 
and affirm the judgment of the District Court. 

The Douglas County assessor’s office increased the 
valuation of the furniture, fixtures, machinery, tools, 
equipment, and supplies of United Parcel Service, lo- 
cated in Douglas County, from $30,815 to $236,735. 
United Parcel Service applied for a tax exemption. 
The Douglas County Board of Equalization granted the 
request and reduced the personal property valuation to 
$30,815, the original figure. Bemis appealed from this 
determination to the District Court for Douglas County. 
The District Court sustained a demurrer on the theory 
the assessor lacked legal capacity to maintain the action. 

The statutory scheme of sections 77-202.01 through 77- 
202.07, R. R. S. 1943, which governs the procedure here- 
in, may be summarized as follows: A person, corpora- 
tion, or organization seeking a tax exemption applies to 
the county assessor. The county assessor makes a rec- 
ommendation to the county board of equalization. The 
county board of equalization determines whether tax 
exemption will be granted. If the exemption is denied, 
the aggrieved taxpayer may appeal de novo to the Dis- 
trict Court. The State Tax Commissioner may inter- 
vene in the appeal. The Tax Commissioner is also 
given the authority to review and reverse any decision 
of the county board of equalization which grants tax 
exemption. 

Bemis contends the county assessor is a litigating 
party at a tax exemption hearing where he has recom- 
mended taxable status. The statutory language does 
not support this contention. Section 77-202.01, R. R. S. 
1943, provides in part: “The county assessor shall ex- 
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amine the application and recommend either taxable 
or exempt status * * *.” Under section 77-202.02, R. R.S. 
1943, the county board of equalization “after a hearing 
on ten days’ notice to the applicant, and after consider- 
ing the recommendation of the county assessor and 
other information it may obtain, shall grant or with- 
hold tax exemption * * *.” It appears the county as- 
sessor’s responsibility is limited to an advisory rather 
than an adversary capacity. 

Plaintiff's principal argument is premised upon sec- 
tions 77-1510, 77-1511, and 77-1513, R. R. S. 1943. The 
last sentence of section 77-1510 commences: “The 
county may cross appeal, without giving bond, * * *.” 
Section 77-1511 sets out District Court procedure on ap- 
peal from a board of equalization on assessments of 
property. Section 77-1513 covers appeals by any person 
from the assessment of his property, and also the ap- 
peal of any person from the assessment of the property 
of another as fixed by the county board of equalization. 
The last portion of section 77-1513 reads: “* * * where 
the appeal is not sustained, the costs shall be taxed to 
the appellant, unless the appellant shall be the county 
assessor or county clerk, in which case the costs shall 
be paid by the county.” 

The fallacy in the assessor’s argument is that an ap- 
peal from a tax exemption determination can no longer 
be taken pursuant to the general provisions of sections 
77-1510 and 77-1511, R. R. S. 1943. It must be brought 
under section 77-202.04, R. R. S. 1943. The provisions 
of sections 77-202.01 through 77-202.07, R. R. S. 19438, 
are clear and comprehensive. These provisions, adopted 
in 1963 as L. B. 386, constitute a complete and compre- 
hensive act dealing with the matter of tax exemptions. 
They specifically provide who may appeal from the de- 
cision of the county board of equalization on a tax ex- 
emption determination. They further provide that the 
Tax Commissioner has the power to review and reverse 
the determination made by a county board of equaliza- 
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tion. The remedy of the assessor if he feels aggrieved 
is not to prosecute an appeal but rather to call the rul- 
ing to the attention of the Tax Commissioner who may 
or may not act, depending upon his independent judg- 
ment. Whether this remedy may be adequate or other- 
wise is a legislative and not a judicial determination. 
If the county feels aggrieved, its remedy is in the Leg- 
islature. 
We affirm the judgment of the District Court. 


AFFIRMED. 


NEBRASKA ASSOCIATION OF PUBLIC EMPLOYEES, A CORPORA- 
TION, APPELLANT, V. NEBRASKA GAME AND PARKS Com- 
MISSION, APPELLEE. 

247 N. W. 2d 449 


Filed December 8, 1976. No. 40748. 


Labor and Labor Relations. Supervisory or managerial personnel 
may not enter into a bargaining unit with rank and file em- 
ployees and may not retain the same bargaining agent. 


Appeal from the Nebraska Court of Industrial Rela- 
tions. Affirmed. 


Steven D. Burns, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before SPENCER, NEwrTon, and BropkeEy, JJ., 
and Hastincs, District Judge, and Kuns, Retired District 
Judge. 


Newton, J. 

This is an appeal from the Court of Industrial Rela- 
tions. The Nebraska Association of Public Employees, 
as plaintiff, sought designation as the bargaining agent 
for supervisory personnel of the Nebraska Game and 
Parks Commission, defendant. The court refused to 
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call an election or to permit such representation. We 
affirm the judgment of the Court of Industrial Rela- 
tions. 

Material to a solution of this case is a determination 
of what is meant by the terms “employer” and “Em- 
ployee” for purposes of labor relations under Nebraska 
law. These terms have received a multiplicity of defi- 
nitions under acts involving employer-employee rela- 
tionships in other respects such as workmen’s compen- 
sation and fair employment acts. None are applicable 
here. Resort must be had to legislative intention as 
expressed in Chapter 48, article 8, R. R. S. 1943. Most 
jurisdictions have specifically defined these terms and 
classified supervisory personnel as “management” as 
distinguished from employees. Experience under the 
National Labor Relations Act under which supervisory 
personnel were formerly classified as employees proved 
to be so unsatisfactory that it was amended by Con- 
gress so that supervisors could not be deemed employees. 
Presumably the Legislature was aware of the federal 
experience at the time the Nebraska act was amended 
in 1972 with regard to firemen and policemen. 

Section 48-801, R. R. S. 1943, states: “Employer shall 
mean the State of Nebraska * * *” and that “Employee 
shall include any person employed by any employer 
* * *” The State, like a corporation, can only function 
through individual officers and assistants yet, strictly 
interpreted, the statute blandly ignores this fact. No 
line is drawn between management and labor. Depart- 
ment heads and officers would be free to enter into a 
bargaining unit with employees under their supervision 
and subject to be discharged by them. There would be 
no one left to negotiate in behalf of the State. Chaos 
would result and the public policy declared in section 
48-802, R. R. S. 1943, would be completely nullified. 

Section 48-823, R. R. S. 1943, provides that the act 
shall be liberally construed to effectuate the enunciated 
public policy. In City of Grand Island v. American Fed. 
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of S. C. & M. Employees, 186 Neb. 711, 185 N. W. 2d 
860, we held that: “Individuals who are authorized to 
responsibly direct other employees are supervisory em- 
ployees and should be excluded from an employee bar- 
gaining unit.” That decision dealt with all city em- 
ployees and personnel. Subsequently the Legislature 
amended section 48-816, R. S. Supp., 1969, to exempt 
certain fire and police officers from the effect of our 
ruling. The Legislature did not make a general amend- 
ment affecting all city managerial or supervisory offi- 
cers, nor, indeed, did it exempt all fire and police of- 
ficers. This restraint on the part of the Legislature 
demonstrates that it is cognizant of the necessity to 
separate departmental officials from the rank and file 
for bargaining purposes and we believe such to be the 
legislative intention. 

To permit supervisory personnel to retain the same 
bargaining agent as the employees’ union would be tan- 
tamount to permitting them to enter the same bargain- 
ing unit and such agent could, and doubtless would, ma- 
nipulate its efforts jointly in behalf of each. We hold 
that supervisory or managerial personnel may not enter 
into a bargaining unit with rank and file employees 
and may not retain the same bargaining agent. In 
view of this holding, it is unnecessary to consider other 
assignments of error or propositions discussed in the 
briefs. 

The order of the Court of Industrial Relations is af- 
firmed. 

AFFIRMED. 


Mark A. BUCHHOLZ, APPELLEE AND CROSS-APPELLANT, V. 
CLEONE S. BUCHHOLZ, APPELLANT AND CROSS-APPELLEE. 
248 N. W. 2d 21 


Filed December 15, 1976. No. 40496. 


1. Marriage: Contracts. Marriage is generally considered a civil 
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contract differing in notable respects from ordinary contracts, 
but it is also and specially a status or personal relation in 
which the state is deeply concerned and over which the state 
exercises exclusive dominion. 

2. Marriage: Property: Husband and Wife. A married person’s 
interest in the marital status is not a property right. 

3. Marriage: Contracts: States. A state has plenary power to 
fix conditions under which the marital status may be created 
or terminated. 


Vested rights may be impaired with 
due process of law under many circumstances. The state’s in- 
herent sovereign power includes the so-called police power right 
to interfere with vested property rights whenever reasonably 
necessary to the protection of the health, safety, morals, and 
general well-being of the people. 

5. Marriage: Divorce: Statutes. The Nebraska divorce laws do 
not discriminate against either party to a marriage. 

6. Marriage: Divorce: Constitutional Law. The Nebraska divorce 
laws are not unconstitutional under the due process or equal 
protection clauses of the United States and Nebraska Constitu- 
tions. 


Appeal from the District Court for Lancaster County: 
DALE E. FAHRNBRUCH, Judge. Affirmed. 


Paul E. Galter, for appellant. 
Barney & Carter and Herbert M. Brugh, for appellee. 


Heard before WuiTtE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 


PER CURIAM. 

This is an action to dissolve a marriage brought by 
Mark A. Buchholz against his wife Cleone S. Buchholz. 
The principal thrust of the respondent wife on appeal is 
the assertion that the Nebraska divorce statutes are un- 
constitutional. She also contends that the award of ali- 
mony is insufficient. We affirm the District Court judg- 
ment. 

Respondent’s first contention is that she has a prop- 
erty right in the marriage. Although not entirely clear 
from her brief, she apparently believes that the decree 
of divorce deprives her of a substantial property inter- 


182 NEBRASKA REPORTS fVon. 197 
Buchholz v. Buchholz 


est in violation of the Fourteenth Amendment’s due pro- 
cess clause. Respondent cites no case in point but seeks 
to compare the situation with that of a tenured job 
holder who loses his position “without fault.” See Perry 
v. Sindermann, 408 U. S. 593, 92 S. Ct. 2694, 33 L. Ed. 
2d 570. It is generally held that marriage is not an 
ordinary civil contract. Its nature is well expressed in 
the following quotation from 55 C. J. S., Marriage, § 
1 b, p. 806: “Marriage is generally considered a civil 
contract differing in notable respects from ordinary 
contracts, but it is also and specially a status or personal 
relation in which the state is deeply concerned and over 
which the state exercises exclusive dominion.” See, al- 
so, 52 Am. Jur. 2d, Marriage, § 5, p. 867; Ritzer v. Rit- 
zer, 243 Mich. 406, 220 N. W. 812; Willits v. Willits, 
76 Neb. 228, 107 N. W. 379, 5 L.R.A.N.S. 767. 

In Maynard v. Hill, 125 U. S. 190, 8 S. Ct. 723, 31 L. 
Ed. 654, it was held: “Marriage is something more 
than a mere contract, though founded upon the agree- 
ment of the parties. When once formed, a relation is 
created between the parties which they cannot change; 
and the rights and obligations of which depend not up- 
on their agreement, but upon the law, statutory or 
common. It is an institution of society, regulated and 
controlled by public authority. Legislation, therefore, 
affecting this institution and annulling the relation be- 
tween the parties is not within the prohibition of the 
Constitution of the United States against the impair- 
ment of contracts by state legislation.” 

The proposition here presented was directly in issue 
in In re Marriage of Walton, 28 Cal. App. 3d 108, 104 
Cal. Rptr. 472. The California law is similar to our 
own. The court stated: “Similarly, Wife’s contention 
that the dissolution of her marriage on the ground of 
irreconcilable differences under the Family Law Act un- 
constitutionally deprives her of a vested interest in her 
married status cannot be sustained. Certainly a wife 
has a legitimate interest in her status as a married 
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woman, but, separate and apart from marital property 
and support rights as to which Wife makes no conten- 
tion, we entertain some doubt whether her interest in 
her status as a married woman constitutes property 
within the purview of the due process clauses of article 
I, section 13 of the California Constitution and the Four- 
teenth Amendment to the United States Constitution. 
In any event, in view of the state’s vital interest in the 
institution of marriage * * * and the state’s plenary 
power to fix the conditions: under which the marital 
status may be created or terminated * * *, it is clear 
that Wife could have no vested interest in the state’s 
maintaining in force the grounds for divorce that ex- 
isted at the time of her marriage. Her interest, how- 
ever it be classified, was subject to the reserve power 
of the state to amend the law or enact additional laws 
for the public good and in pursuance of public 
policy. * * * 

“Even if Wife is said to have some constitutionally 
protected vested right, she has not been deprived there- 
of without due process of law. ‘Vested rights, of course, 
may be impaired ‘with due process of law” under 
many circumstances. The state’s inherent sovereign 
power includes the so called “police power” right to in- 
terfere with vested property rights whenever reason- 
ably necessary to the protection of the health, safety, 
morals, and general well being of the people * * *. ” 
See, also, In re Marriage of Franks (Colo.) 542 P. 2d 845. 

We agree that the marriage contract does not create 
a property right in the marital status. A marriage is 
not a property interest but is, in essence, a personal re- 
lationship subject to dissolution on terms fixed by state 
law. 

It is asserted that the Nebraska statutes discrimi- 
nate against women and are in violation of the equal 
protection clause of the Fourteenth Amendment to the 
Constitution of the United States in that women, after 
a divorce, are not as capable of supporting themselves 
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as are men. Section 42-365, R. S. Supp., 1976, provides: 
“When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other and division of property as may be reasonable, 
having regard for the circumstances of the parties, dura- 
tion of the marriage, * * * and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in 
the custody of such party.” 

Section 42-366, R. R. S. 1943, provides that the parties 
may agree on a property settlement and, in the absence 
of an agreement, the court may decree a property di- 
vision with due regard for the economic circumstances 
of the parties and any other relevant evidence. In ad- 
dition to an award of property, the court may make an 
award of alimony. 

It is evident that the law is designed to meet the ques- 
tion of ability of either party to provide for himself or 
herself and to offset it as nearly as can be done con- 
sidering the economic situation of the parties. The re- 
spondent would have us rule, in substance, that once a 
marriage is effected a wife has a lifetime lien on her 
husband for support. Such a rule would be a two-edged 
sword as often the wife is much wealthier than the hus- 
band. We are unable to perceive any discrimination 
against women; on the contrary, the statutes are de- 
signed for their protection. The alimony and division 
of property provisions are rarely, if ever, invoked in 
behalf of men. In some instances husbands have as- 
serted that statutes which grant alimony to a wife but 
not to a husband are discriminatory. Such contentions 
have been rejected. See, Saraceno v. Saraceno (Mass.), 
341 N. E. 2d 261; Hendricks v. Hendricks (Tex. Civ. 
App.), 535 S. W. 2d 668; Williams v. Williams (La.), 331 
So. 2d 438. In the latter case it was held: ‘Equal pro- 
tection clause of Fourteenth Amendment to United 
States Constitution does not deny the state power to 
make legislative classification based on sex, provided 
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that classification is reasonable, not arbitrary, and rests 
upon some ground of difference having fair and sub- 
stantial relation to object of legislation.” 

Respondent’s final assignment of error is that the 
award of alimony was insufficient or inadequate. The 
parties were married September 6, 1953, and have been 
separated since October 27, 1972. They have a son now 
20 years of age and a daughter 18 years of age. Pe- 
titioner Mark A. Buchholz is a Judge of the Nebraska 
Workmen’s Compensation Court whose salary at the 
time of trial was $30,500 per year. Respondent is a 
registered nurse. Each of the parties received property 
valued at approximately $27,000; support for the minor 
daughter was fixed at $150 per month, payable to re- 
spondent who received physical custody; and petitioner 
was ordered to pay alimony of $500 per month for 24 
months and of $400 per month for an additional 95 
_ months, terminable on the death of either party or the 
remarriage of respondent. In addition, petitioner was 
ordered to pay the expense of respondent’s retraining 
as a registered nurse within 3 years of the decree, not 
exceeding $2,000, should respondent desire such train- 
ing. Costs including an attorney’s fee of $2,500 were 
taxed to petitioner. 

Petitioner cross-appeals on the ground that alimony 
and attorney’s fees allowed are excessive. He points 
out that he will desire to finance the two children 
through college. The cross-petition is denied. 

The judgment is affirmed in all respects and respond- 
ent is allowed an attorney’s fee of $500 to be taxed to 
petitioner with other costs. 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, Vv. DAvID COLEMAN, 
APPELLANT. 
247 N. W. 2d 627 


Filed December 15, 1976. No. 40625. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Canicuia, Judge. Affirmed. 


David Coleman, pro se. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WuiTe, C. J., BosLaucu, Newton, and 
BRODKEY, JJ., and Kuns, Retired District Judge. 


NEWTON, J. 

This is an appeal from a post conviction proceeding. 
The motion to vacate the judgment was denied without 
a hearing. We affirm the judgment of the District 
Court. 

The defendant advances as grounds for the vacation 
of the judgment against him five propositions. They 
are, namely: An illegal arrest, an illegal line-up, lack 
of effective assistance of counsel, failure to charge him 
as an habitual criminal, and an alleged resentencing by 
nunc pro tunc order. 

Examination of the record adequately demonstrates 
that his complaints are groundless. Defendant was ar- 
rested at the home of his confederate when found hid- 
ing in a closet. The police had been informed that there 
were two wanted men in the house. They had a war- 
rant for the confederate, arrested him, then searched 
for the second party. The defendant was found and 
arrested. The police had previously identified the con- 
federate from fingerprints found at the scene of the 
crime and the defendant had been identified by a photo- 
graph. “The applicable standard for an arrest without 
warrant is that there must exist reasonable ground to 
believe both that a felony has been committed and that 


Vou. 197] SEPTEMBER TERM, 1976 187 


Groenewold v. Building Movers, Inc. 


the person arrested is guilty of such offense.” State v. 
Atwater, 193 Neb. 669, 228 N. W. 2d 876. Both ele- 
ments were present in this instance. 

A Wade hearing was had on the alleged illegal line- 
up. The record fails to disclose any irregularities in 
connection with the line-up or the in-court identifica- 
tion of defendant. 

The record also discloses that defendant was well rep- 
resented by his counsel and his complaint in this respect 
is without merit. 

Defendant states that the information failed to 
charge him as an habitual criminal although he was 
sentenced as such. This is incorrect. An amended in- 
formation had been filed long before trial containing 
such charge. 

The nunc pro tunc order complained of did not 
change defendant’s sentence but simply corrected the 
time for his transference to the Nebraska Penal and 
Correctional Complex. There was no prejudice. 

It appearing that the District Court could resolve all 
questions raised by reference to the record, a hearing 
on defendant’s application was not required. 

The judgment of the District Court is affirmed. 


AFFIRMED. 


IN RE APPLICATION OF GROENEWOLD. 
E. RAYMOND GROENEWOLD, APPELLEE, V. BUILDING Movers, 
INC., ET AL., APPELLANTS. 
247 N. W. 2d 629 


Filed December 15, 1976. No. 40632. 


1. Public Service Commissions: Appeal and Error. On an appeal 
to the Supreme Court from an order of the Nebraska Public 
Service Commission, administrative or legislative in nature, the 
only questions to be determined are whether the commission 
acted within the scope of its authority and if the order com- 
plained of is reasonable and not arbitrarily made. 
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2. Public Service Commissions: Administrative Law. The deter- 
mination of what is consistent with the public interest, or public 
convenience and necessity, is one that is peculiarly for the 
determination of the Nebraska Public Service Commission. If 
there is evidence to sustain the finding of the commission, this 
court cannot intervene. 


3. Law violations are not necessarily a bar to an 
approval of an application, if the public interest will best be 
served by approval of the transaction presented. 

4, In the absence of a specific restricting statute, 


the extent to which past unauthorized service may be considered 
in determining public necessity for the issuance of new author- 
ity is properly for the Nebraska Public Service Commission 
to determine. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate, Michael 
J. Ogborn, and Scott E. Daniel, for appellants. 


Wightman & Fallesen, for appellee. 


Heard before SPENCER, BOSLAUGH, and CLINTON, JJ., 
and HAMILTON and WinpruM, District Judges. 


Cuinton, J. 

This is an appeal from an order of the Public Service 
Commission granting to E. Raymond Groenewold of 
Farnam, Nebraska, a certificate of public convenience 
and necessity as follows: “SERVICE AUTHORIZED: 
Transportation of houses and other buildings and com- 
ponent parts of buildings of all kinds in . . . Dawson, 
Gosper, Frontier, Hayes, Hitchcock, Furnance (sic), Red 
Willow Counties and Lincoln County east of Highway 
83 and excluding the City of North Platte, Nebraska. 
RESTRICTION: Excluding commodities in bulk in 
tank type equipment.” The appellant protestants are 
holders of certificates of public convenience and neces- 
sity authorizing the furnishing of services similar to 
those in the Groenewold authorization except as to area. 
Two of the protestants have statewide authority and 
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are located respectively at Hastings and York. Two 
others are located respectively at Kearney and North 
Platte and have limited territorial authority which 
overlaps in part the area encompassed in the Groene- 
wold certificate. 

The substance of the assignments of error made and 
argued by the protestants is as follows: (1) The evi- 
dence does not support the grant of authority to 
Groenewold and that, therefore, the action of the Ne- 
braska Public Service Commission is arbitrary and un- 
reasonable; and (2) the court erred in admitting into 
evidence exhibit 3 which is a list of the persons for 
whom Groenewold had performed building moving serv- 
ices, the charges made therefor, and the dates of serv- 
ices. 

We will treat the last assignment first. Protestants 
contend that the admission of the exhibit violated sub- 
sections (f) and (g) of Rule 13 of the Rules of Commis- 
sion Procedure pertaining respectively to Abstracts 
From Documents and Materials in Books, Papers, or 
Documents. We do not think that the exhibit can be 
properly characterized as an abstract of a document 
nor as a portion of books, papers, or documents with- 
in the meaning of the above rules. The list in question 
was simply an enumeration of the names of persons for 
whom the applicant had performed services during the 
period in question and the amounts paid for the serv- 
ices, as well as the dates the services were performed. 
These were ultimate facts, not necessarily provable by 
documents. The applicant’s oral testimony showed that 
he had personal knowledge of the facts and laid an ap- 
propriate foundation for the admission of the list. The 
commission did not abuse its discretion in admitting the 
list. Neither does section 27-1006, R. R. S. 1943, have 
any application for the exhibit was not a summary of 
voluminous documents. 

The principles applicable to a determination of the 
first assignment are as follows: “A certificate shall be 


190 NEBRASKA REPORTS [Vou. 197 


Groenewold v. Building Movers, Inc. 


issued to any qualified applicant therefor, authorizing 
the whole or any part of the operations covered by the 
application, if it is found after notice and hearing that 
the applicant is fit, willing, and able properly to per- 
form the service proposed, and to conform to the pro- 
visions of sections 75-301 to 75-322.01 and the require- 
ments, rules, and regulations of the commission there- 
under and that the proposed service, to the extent to 
be authorized by the certificate, whether regular or ir- 
regular, passenger or property, is or will be required by 
the present or future public convenience and necessity; 
otherwise such application shall be denied.” § 75-311, 
R. S. Supp., 1976. “On an appeal to the Supreme Court 
from an order of the Nebraska Public Service Commis- 
sion, administrative or legislative in nature, the only 
questions to be determined are whether the commis- 
sion acted within the scope of its authority and if the 
order complained of is reasonable and not arbitrarily 
made.” Dahlsten v. Harris, 191 Neb. 714, 217 N. W. 
2d 813. See, also, Mills v. Nebraska Motor Carriers 
Assn., ante p. 159, 247 N. W. 2d 619. “The de- 
termination of what is consistent with the public inter- 
est, or public convenience and necessity, is one that is 
peculiarly for the determination of the Nebraska Pub- 
lic Service Commission. If there is evidence to sustain 
the finding of the commission, this court cannot inter- 
vene.” Dahlsten v. Harris, supra. 

The commission discussed the evidence, made specific 
fact findings, and then concluded: “1. That Applicant 
is fit, willing and able to perform the proposed service. 
2. That the proposed service is in the public interest 
and will not unduly restrict competition. 3. That the 
proposed certificate of public convenience and necessity 
should read as follows: ... (herein was set forth the 
authority as described in the first paragraph of this 
opinion). 4, That the above certificate should be is- 
sued.” 

The protestants attack the portion of the commis- 
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sion’s findings that the proposed service is in the pub- 
lic interest and will not unduly restrict competition, 
contending particularly that the public convenience and 
necessity does not require an additional carrier and that 
the present carriers can and do satisfactorily meet the 
needs of the public. 

An examination of the record indicates that in 1972 
Groenewold purchased the equipment of one Howard 
Haynes who had been for some time engaged in the 
house-moving business and by whom Groenewold had 
been employed on a part-time basis. Haynes did not 
at any time hold a certificate of public convenience and 
necessity. When Groenewold acquired Haynes’ equip- 
ment in 1972, he did not know that a certificate was re- 
quired. At that time he made inquiries, apparently at 
the county road department of his county and the dis- 
trict office of the State Department of Roads, as to 
whether any permits were required and was informed 
by the persons of whom inquiry was made that they 
knew of no permits that were required. He then en- 
gaged in the house-moving business for a period of 3 
years. Shortly before the filing of his application for a 
certificate of public convenience and necessity in this 
case, he apparently had a chance conversation with a 
retired house mover at McCook who held such a cer- 
tificate and was told by him that a certificate was re- 
quired. Groenewold then immediately applied for a cer- 
tificate. The commission then directed that he cease 
building-moving services which he promptly did. Hear- 
ing was held and the order entered is the one appealed 
from to this court in this case. 

We have examined the record before the commission 
and in our judgment it clearly shows substantial evi- 
dence to support the commission findings. It indicates 
that such services were in fact performed by Groene- 
wold and his testimony was supported by a number of 
persons for whom services had been performed and 
whose opinions were elicited as to present and future 
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need. The record does not establish the extent or the 
period during which his predecessor had apparently en- 
gaged in unauthorized services. No complaint was 
made against Groenewold by any carrier until after he 
had filed the application. 

The record further shows that one holder of a certifi- 
cate operating out of McCook has died and apparently 
no attempt has been made to transfer this certificate; 
thus there are no operations thereunder. The evidence 
justifies a conclusion that the business of the protes- 
tants has not been damaged by Groenewold’s operation 
as these businesses apparently have remained stable. 
As further justification, the record shows that Groene- 
wold met a need by offering more prompt service than 
the protestants. The record contains at least one in- 
stance where one of the authorized carriers demanded 
substantial additional charges over and above the nor- 
mal charge in order to render early service. 

No objection was made to the evidence and testimony 
offered by Groenewold and his witnesses on the ground 
that it must be excluded because it consisted of evi- 
dence of services unlawfully rendered. However, the 
commission appears to have specifically considered that 
matter and its opinion includes the following: “The 
Nebraska Supreme Court has stated in Preisendorf 
Transportation Co., Inc. v. Herman Bros., Inc., 169 Neb. 
693 100 N. W. 2d, 865 (1960): ‘... Law violations are 
not necessarily a bar to an approval of an application, 
if the public interest will best be served by approval of 
the transaction presented. The highest Court of Ne- 
braska, in the same opinion, stated, ‘It should be em- 
phasized that we do not condone these unauthorized op- 
erations (operating under invalid certificate) but under 
some conditions past unauthorized operations have been 
found not to operate as a bar to the granting of author- 
ity. Applicants should not be found unfit to perform 
the proposed operations because of their past unlawful 
operations since the violations were not willful and 


Vou. 197] SEPTEMBER TERM, 1976 193 


Groenewold v. Building Movers, Inc. 


since Applicants were willing to conform to the ICC 
regulations.’ 

“The Preisendorf case quoted language from an In- 
terstate Commerce Commission case. 

“All indications are that we have a similar case be- 
fore us whereby Applicant did not knowingly or will- 
fully violate the pertinent provisions of the Nebraska 
Motor Carrier Act, and further, it would appear that 
Applicant is now willing to conform to the governing 
regulatory statutes as well as this Commission’s Rules 
and Regulations.” 

Although the protestants made no specific point that 
such evidence was inadmissible, they point out in ap- 
parent response to the commission’s findings that in 
Preisendorf the applicant was operating under color of 
authority, and that in this case Groenewold had no 
color of authority and that hence the Preisendorf case 
is inapplicable. In Preisendorf the carrier had a cer- 
tificate, but it was void because issued without notice 
and hearing. It is true that our holding in Preisendorf 
seems to be grounded upon the fact that the applicant 
had operated under color of authority and we cited sev- 
eral cases which held that past service may not be con- 
sidered as evidence of need when such services have 
been unlawfully rendered and there is an absence of 
color of right. We there said, referring to decisions of 
the ICC. “Many of its decisions are cited in support 
thereof. Therein the commission came to the conclu- 
sion that: ‘* * * law violations are not necessarily a 
bar to approval of an application, if the public interest 
will best be served by approval of the transaction pre- 
sented.’ To like effect, see... (citations omitted). As 
stated in C. J. Skjonsby and Orville Heglie Common 
Carrier Application, supra: ‘It should be emphasized 
that we do not condone these unauthorized operations 
but under some conditions past unauthorized operations 
have been found not to operate as a bar to the granting 
of authority. The commission held: ‘* * * that appli- 
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cants should not be found unfit to perform the pro- 
posed operations because of their past unlawful opera- 
tions since the violations were not wilful and since ap- 
plicants were willing to conform to ICC regulations.’ ” 

We then went on to hold: “Under the situation here 
presented, where appellee has for many years very sat- 
isfactorily rendered the service to the public, under 
color of authority, that it herein seeks authority to con- 
tinue, we think these holdings apply. In view thereof, 
we find the evidence shows that appellee is fit, willing, 
and able to properly perform the services proposed; 
that it will fully conform to the provisions of sections 
75-222 to 75-250, R. R. S. 1943; and that it will, as it 
has in the past, fully conform to the requirements, rules, 
and regulations of the commission promulgated and is- 
sued thereunder. In view thereof, we do not think the 
commission acted either unreasonably or arbitrarily in 
so finding.” 

The Nebraska Public Service Commission derives its 
authority from Article IV, section 20, of the Constitu- 
tion of Nebraska. Its powers are plenary and self- 
executing in the absence of specific restricting legisla- 
tion. There is no statute which prohibits the commis- 
sion from considering past unauthorized services in de- 
termining public necessity for the issuance of new au- 
thority. 

We do not think that the performing of unlawful 
services necessarily renders an applicant unfit to receive 
a certificate at least where, as here, the record shows 
and the commission has found that there was no will- 
ful and intentional violation. Accordingly we cannot 
find that the action of the commission was unreason- 
able and arbitrary. 

AFFIRMED, 
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IN RE APPLICATION OF HOPKEN. 
ALVIN G. HOPKEN, APPELLEE, V. BurILDiInc Movers, INc., 


ET AL., APPELLANTS. 
247 N. W. 2d 633 


Filed December 15, 1976. No. 40633. 


Public Service Commissions: Administrative Law. In determining 
whether the proposed service is or will be required by the 
present or future public convenience and necessity, controlling 
questions are whether the operation will serve a useful purpose, 
responsive to a public demand or need; whether this purpose 
can or will be served as well by existing carriers; and whether 
the operations of existing carriers will be endangered or im- 
paired contrary to the public interest. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate, Michael 
J. Ogborn, and Scott E. Daniel, for appellants. 


Daniel E. Bryan of Heinisch & Bryan, for appellee. 


Heard before SPENCER, BoSLAUGH, and CLINTON, JJ., 
and HAMILTON and WInpRuM, District Judges. 


BOSLAUGH, J. 

This is an appeal from an order of the Nebraska 
Public Service Commission granting a certificate of 
public convenience and necessity to the applicant, Alvin 
G. Hopken, authorizing the transportation of houses 
(not house trailers on wheels) and other buildings using 
house-moving equipment or lowboys in Clay, Fillmore, 
Saline, Nuckolls, Thayer, and Jefferson Counties, Ne- 
braska. The appellants are two protestants, Williams 
Brothers and E. R. Hornbacher & Son, who each hold 
statewide authority which includes the right to move 
houses and buildings. 

The application as originally filed sought authority 
between all points in Nebraska. Before the hearing the 
application was amended so that authority was sought 
only within a 50-mile radius of Bruning, Nebraska. The 
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authority finally granted was limited to Clay, Fillmore, 
Saline, Nuckolls, Thayer, and Jefferson Counties. 

Before the commission may issue a certificate, the 
commission must find, after notice and hearing, that 
the applicant is fit, willing, and able to perform the 
service proposed; will conform to the requirements of 
the statutes and rules and regulations of the commis- 
sion; and the proposed service will be required by the 
present or future public convenience and necessity. § 
75-311, R. S. Supp., 1976. The appellants contend, in 
substance, that the findings of the commission, which 
are substantially in the language of the statute, are 
not supported by the record. 

The applicant presented his own testimony and that 
of four customers who had hired him in the past. The 
applicant testified that around 15 years ago he bought 
a house in Bruning, Nebraska, but couldn’t find any- 
body to move it for him. As a result he bought some 
equipment from a contractor and moved the house him- 
self. Since that time he has been engaged in the house- 
moving business on a regular part-time basis but never 
obtained authority from the Public Service Commis- 
sion. 

Prior to 1961 the commission did not require house 
movers to obtain authority. Since that time the com- 
mission has required that house movers obtain certifi- 
cates of public convenience and necessity. The record 
does not show whether the applicant was already en- 
gaged in the house-moving business at the time the 
commission began requiring house movers to obtain au- 
thority. 

The applicant inquired at the highway department 
and other offices to find out if he was required to ob- 
tain a special license. He was not advised that a cer- 
tificate of authority was required until July 1975, when 
he was contacted by a representative of the commission 
after he had been reported by one of the protestants. 
The applicant then discontinued operations and filed an 
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application for a certificate. This proceeding followed. 

Much of the applicant’s business consists of moving 
farm buildings. The applicant testified that many peo- 
ple came to him and said they couldn’t get anybody else 
to do their job for 6 months. He further testified that 
he receives calls nearly every day asking him to move 
buildings. When he discontinued operations he had at 
least a dozen jobs that had to be canceled. 

The other witnesses testified generally that they had 
used the applicant’s services, that they were satisfied 
with his work, and would employ him again if they 
wanted a building moved. 

The evidence shows that the applicant is fit, willing, 
and able to perform the proposed service and will con- 
form to the requirements of the statutes and the rules 
and regulations of the commission. The principal issue 
is whether the evidence sustains the finding that the 
proposed service is or will be required by the present or 
future public convenience and necessity. Controlling 
questions in determining this issue are whether the op- 
eration will serve a useful purpose responsive to a pub- 
lic demand or need; whether this purpose can or will 
be served as well by existing carriers; and whether the 
operations of existing carriers will be endangered or 
impaired contrary to the public interest. Moritz v. 
Transcontinental Bus Lines, Inc., 153 Neb. 206, 43 N. W. 
2d 603. 

The applicant in this case did not hold a certificate 
which was void or ambiguous, but he operated under 
the mistaken belief that no certificate was required. 
The fact that the commission did not require house 
movers to obtain certificates of public convenience and 
necessity until 1961, approximately the time that the 
applicant began to operate, strengthens his position and 
suggests that he might have been eligible for a certifi- 
cate on a “grandfather” basis at that time. See An- 
drews Van Lines, Inc. v. Nielsen & Petersen, Inc., 180 
Neb. 764, 145 N. W. 2d 584. The evidence fully sustains 
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the finding by the commission that the applicant did 
not willfully violate the statute. 

The applicant’s evidence will sustain a finding that 
there is a demand for his services and that other car- 
riers have not been able to satisfactorily supply this 
service. The protestants produced evidence which 
tended to prove the contrary. This created an issue 
which was resolved in favor of the applicant by the 
commission. In considering the effect of the applicant’s 
operations upon other carriers in the field the commis- 
sion could consider the local nature of the service to be 
performed by the applicant, the fact that there is no 
resident certificate holder in the territory of the appli- 
cant’s authority, and the limited nature of the defend- 
ant’s authority. As we view the record the evidence 
was sufficient to sustain the findings of the commission 
and the action of the commission was not unreasonable, 
arbitrary, or capricious. 

The order of the commission is affirmed. 


AFFIRMED. 


ALEX SALINAS, APPELLEE, V. CYPRUS INDUSTRIAL MINERALS 
Co., APPELLANT. 
247 N. W. 2d 451 


Filed December 15, 1976. No. 40640. 


1. Workmen’s Compensation: Administrative Law. The require- 
ment that objective symptoms of an injury be produced “at the 
time” of the accident is satisfied if the symptoms manifest them- 
selves according to the natural course of such matters without 
any independent intervening cause being shown. There is no 
statutory requirement that the symptoms be observed by others 
or that the existence of the symptoms be proved by independent 
testimony. 

2. Workmen’s Compensation: Appeal and Error. In testing the 
sufficiency of the evidence to support the findings of fact made 
by the Nebraska Workmen’s Compensation Court after rehear- 
ing, the evidence must be considered in the light most favor- 
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able to the successful party. Every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be drawn therefrom. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Richard L. Huber of Higgins, Higgins & Huber, for 
_ appellant. 


Cunningham, Blackburn, VonSeggern & Livingston, 
for appellee. 


Heard before SPENCER, McCown, and NeEwron, JJ., 
and CANIGLIA and Coapy, District Judges. 


McCown, J. 

This is a workmen’s compensation case. Plaintiff's 
petition was dismissed by the one-judge Workmen’s 
Compensation Court. Upon rehearing before the Work- 
men’s Compensation Court en banc, plaintiff received a 
weekly award for temporary total disability for so 
long as it continued, together with medical costs. An 
award for residual permanent partial disability is to 
await the cessation of total temporary disability. The 
employer has appealed. 

Alex Salinas had worked for Cyprus Industrial Min- 
erals Co. for almost 17 years with one break in the 
employment in 1962 because of a back injury. The 
business of Cyprus consisted chiefly of grinding rocks 
into tale. Salinas was a leadman in a position of some 
authority. Salinas’ work was physically demanding and 
required using a sledge hammer, moving rocks, and 
tightening holts, among other things. 

About 8:30 p.m. on Friday, April 18, 1975, while 
working the swing shift, Salinas went up on top of the 
packer bins to clean magnets. There was standing wa- 
ter and talc on the top of the bin. Salinas slipped and 
fell on his back. An employee operating the packer 
heard the noise and saw tale powder float down from 
the top of the bin. Salinas lay there for a few mo- 
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ments because of the pain and then got up and went 
down below and told the man running the packer that 
he had fallen. Salinas had wet tale powder from his 
neck to his ankles on his back, and the packer opera- 
tor tried to blow it off with an airhose. The packer 
operator then entered the accident in the daily schedule 
book. Salinas later told the maintenance man about 
his fall so that the maintenance man could clean up 
the water on top of the bin. Salinas worked the rest 
of his shift that night. 

Salinas’ next work day would have been Monday. On 
Monday Salinas called in that he would not report to 
work because of an accident at his home on Sunday in 
which he had received some nail scratches on his back 
and his hand in tearing down a building. On Monday 
afternoon Salinas went to Dr. House, an orthopedic 
surgeon. His stated reason was because his leg was sore 
and he had difficulty walking, and his back hurt. On 
his original visit to Dr. House, Salinas did not mention 
the Friday night fall nor the Sunday nail incident, but 
did mention a car accident in 1960, and said that he 
had had pain in his back and right hip for some 20 years. 
Dr. House had first seen Salinas in 1962 for a minor 
back complaint arising out of another work-related ac- 
cident. The doctor testified that there was suspicion of 
a disc lesion on the basis of the 1962 findings, but that 
no extensive testing had been done. 

On Wednesday, April 23, 1975, Dr. House had Salinas 
go to the hospital to have tests done and saw Salinas 
again on May 5, 1975, at which time he diagnosed Sa- 
linas’ problem as a small intervertebral disc protrusion 
at the L4, L5 level on the right side. Salinas was placed 
in a heavy lower back brace and advised that if this 
treatment was not successful, he would have to undergo 
surgery. 

Three days after his second office visit, Salinas wrote 
Dr. House a letter telling the doctor of two work acci- 
dents that might have precipitated his problem, one 
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on February 26, 1975, and the other one the accident 
of April 18, 1975. References to both those accidents 
had been recorded in the daily records of the defendant. 
In December 1974, Salinas had an accident which in- 
volved an injury to his shoulder for which he was 
treated by his family physician. Dr. House was not ad- 
vised of that accident, nor of the nail accident of April 
20, 1975. He had knowledge of the 1960 car accident, 
the 1962 work accident, and the accidents of February 
26, 1975, and April 18, 1975. There is no evidence that 
Salinas ever missed work because of his back except for 
the occasion in 1962 when he hurt his back in a work- 
related accident. 

Dr. House testified that in his opinion the falls or ac- 
cidents which Salinas incurred on February 26, 1975, 
and April 18, 1975, aggravated the preexisting weak- 
ness in the patient’s lower lumbar spine. Dr. House 
also testified that his opinion was based on the fact 
that there was documented evidence that Salinas had 
clinical symptoms of vertebral disc injuries which dated 
back to 1962. Dr. House recommended conservative 
treatment with a heavy back brace for the time being 
and testified that the plaintiff was not able to perform 
the work he had been doing for defendant. 

The three-judge Workmen’s Compensation Court, 
over the dissent of one judge, awarded Salinas $89 per 
week for temporary total disability to the date of the 
hearing and for so long in the future as he should re- 
main totally disabled, together with medical costs, and 
ordered that if total disability ceased, Salinas should re- 
ceive the statutory amounts of compensation for any 
residual permanent partial disability due to the acci- 
dent and injury. 

The defendant contends that there were no objective 
symptoms of an injury at the time of the accident, and 
that the findings of fact are not supported by the evi- 
dence. 

Section 48-151, R. R. S. 1943, defines the word “acci- 
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dent” to mean “‘an unexpected or unforeseen injury hap- 
pening suddenly and violently, with or without human 
fault, and producing at the time objective symptoms of 
an injury.” Defendant contends that because no one 
except the plaintiff observed any objective symptoms 
of an injury at the time Salinas fell on the top of the 
bin there can be no recovery under the Workmen’s 
Compensation Act. 

Even under previous statutory language defining “ac- 
cident” as an unforeseen event rather than an unfore- 
seen injury, we said: “The requirement that objective 
symptoms of an injury be produced ‘at the time’ of the 
accident is satisfied if the symptoms manifest them- 
selves according to the natural course of such matters 
without any independent intervening cause being 
shown.” Schoenrock v. School Dist. of Nebraska City, 
179 Neb. 621, 139 N. W. 2d 547. In that case we also 
said: “There is no statutory requirement that the 
symptoms be observed by others or that the existence 
of the symptoms be proved by independent testimony.” 
There is no evidence in the case now before us that 
objective symptoms of an injury did not manifest them- 
selves according to the natural course of such matters. 
In fact, the thrust of the defendant’s argument is that 
the injury was not caused by a compensable accident 
but resulted from some other source. 

The fundamental issue in this case involves the ef- 
fect of the findings of the Nebraska Workmen’s Com- 
pensation Court and the sufficiency of the evidence to 
support its award. Under the new statutory procedures 
for workmen’s compensation cases, appeals from the 
judgments, orders, or awards of the Workmen’s Com- 
pensation Court are taken directly to the Supreme 
Court, and there is no longer a de novo review in this 
court, 

Section 48-185, R. S. Supp., 1976, provides in part: 
“The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the 
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same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) 
there is not sufficient competent evidence in the record 
to warrant the making of the order, judgment, or 
award, or (4) the findings of fact by the court do not 
support the order or award.” 

Under the language which makes the findings of fact 
by the Workmen’s Compensation Court after rehearing 
have the same force and effect as a jury verdict, it is 
obvious that related rules as to verdicts in civil cases 
also come into play. We have consistently held that in 
testing the sufficiency of the evidence to support a ver- 
dict, it must be considered in the light most favorable 
to the successful party. Every controverted fact must 
be resolved in his favor and he should have the benefit 
of every inference that can be reasonably drawn there- 
from. Speedway Transp., Inc. v. DeTurk, 183 Neb. 629, 
163 N. W. 2d 283. We now hold that in testing the suf- 
ficiency of the evidence to support the findings of fact 
made by the Nebraska Workmen’s Compensation Court 
after rehearing, the evidence must be considered in 
the light most favorable to the successful party. Every 
controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can rea- 
sonably be drawn therefrom. Obviously the findings of 
fact after rehearing are not required to be unanimous 
in order to have the statutory effect. 

The findings of fact of the Nebraska Workmen's 
Compensation Court on rehearing were that on April 
18, 1975, while engaged in the duties of his employment, 
the plaintiff suffered injuries to his back as a result of 
an accident arising out of and in the course of his em- 
ployment by the defendant; that his fall on a packer 
bin aggravated a preexisting back condition; and that 
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he was temporarily totally disabled and would remain 
so for an indefinite period of time. There is sufficient 
competent evidence in the record to warrant the mak- 
ing of those findings of fact and to support the award 
to the plaintiff. 

AFFIRMED. 


In RE INTERESTS OF DAWN MICHELLE SPERLING AND STACY 
ANN SPERLING, CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. VIRGINIA SPERLING, 
APPELLANT. 

247 N. W. 2d 635 


Filed December 15, 1976. No. 40684. 


1. Parent and Child: Infants: Courts. Findings of fact made by 
a Juvenile Court are accorded great weight on appeal because 
of the trial court’s opportunity to hear and observe the parties 
and witnesses. 

2. Parent and Child: Infants: Statutes. Parental rights may be 
terminated under section 43-209(5), R. S. Supp., 1976, when 
the parent is found to be unable to discharge responsibilities 
because of mental illness or deficiency, and there are reason- 
able grounds to believe such condition will continue for a pro- 
longed and indeterminate period. 


Appeal from the Separate Juvenile Court of Lancaster 
County: W. W. NUERNBERGER, Judge. Affirmed. 


Bauer, Galter & Geier, for appellant. | 
Ronald D. Lahners and Diana M. Bloss, for appellee. 


Heard before WuitTeE, C. J., BoSLAUGH, CLINTON, and 
BRODKEY, JJ., and ReaGaNn, District Judge. 


ReacaNn, District Judge. 
_ This is an appeal from an order terminating parental 
rights of Thomas and Virginia Sperling to their chil- 
dren, Dawn Michelle and Stacy Ann Sperling. Grounds 
to terminate the natural father’s rights were found to 
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exist under section 43-209 (2), R. S. Supp., 1976, and 
the order as to the father has become final without ap- 
peal. The trial court found Virginia Sperling was un- 
able to discharge parental responsibilities because of 
mental illness or deficiency, and that there were rea- 
sonable grounds to believe her condition would continue 
for a prolonged indeterminate period. Her parental 
rights were terminated under section 43-209(5), R. S. 
Supp., 1976, and she prosecutes this appeal. 

Although the trial in this court is de novo on the 
record, findings of fact made by the trial court are ac- 
corded great weight because of the opportunity to hear 
and observe the parties and the witnesses. State v. 
Johnson, 196 Neb. 795, 246 N. W. 2d 591. Both experts 
testifying below agreed that Virginia’s problem was 
chronic undifferentiated schizophrenia. The only dis- 
pute of significance centered around the possibility of 
keeping the condition in a state of remission. Dr. Gray 
testified in substance Virginia would be unable to dis- 
charge the role of parent with its attending pressures, 
particularly with a history of noncooperation on her 
part in taking medication and attending counseling. 
Dr. Chesen testified his prognosis for Virginia was “fair” 
and that she would be able to discharge parental re- 
sponsibilities if they were gradually phased in over an 
extended period of time and if there was on-going psy- 
chiatric monitoring with home nurse visits. He testi- 
fied his prognosis would worsen if there was poor or 
minimum follow-up or counseling. 

Both children have been in foster or boarding homes 
since February of 1972. Dawn was born November 7, 
1969, and Stacy was born October 29, 1970. Virginia 
has been hospitalized for her condition several times, 
dating as far back as 1959. At the time of the hearing, 
she was unemployed and residing in the State of Maine. 
She had no plans for providing for the children should 
they have been returned to her, and no plans for the 
future concerning employment. The finding that she 
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was unable to discharge her parental responsibilities 
due to mental illness or deficiency, and that such con- 
dition would continue for a prolonged and indetermi- 
nate period, was well within the evidence before the 
trial court, and was not an abuse of discretion. State 
v. Johnson, supra; State v. O’Tool, 196 Neb. 708, 246 
N. W. 2d 198. The order entered terminating parental 
rights was correct and should be affirmed. 
AFFIRMED. 


Joun J. Moritz, APPELLEE, Vv. S & H SHOPPING CENTERS, 


INc., A DELAWARE CORPORATION, APPELLANT. 
247 N. W. 2d 454 


Filed December 15, 1976. No. 40690. 


1. Equity: Forcible Entry and Detainer. The pendency of an 
equitable action in the District Court will not ordinarily preclude 
an action in forcible entry and detainer instituted by a landlord 
against a defaulting tenant. 

2. Forcible Entry and Detainer: Parties. An action in forcible 
entry and detainer will lie against a lessee not in actual physical 
possession of the leased property. 

8. Agency: Forcible Entry and Detainer: Lessor and Lessee. The 
possession of an agent or subtenant of the lessee is the pos- 
session of the lessee. 

4. Contracts: Assignments: Lessor and Lessee. Assignment by a 
lessee of an interest in a lease which prohibits such assignment 
without the lessor’s consent is ineffective without such consent. 

5. Contracts: Forcible Entry and Detainer: Parties: Lessor and 
Lessee. Assignees, and subtenants of the lessee not affected 
by a breach of the lease, are not necessary parties in an action 
of forcible entry and detention brought by the lessor against 
the lessee. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Fraser, Stryker, Veach, Vaughn & Meusey, for appel- 
lant. 


Paul Scott Dye of Baird, Holm, McEachen, Pedersen, 
Hamann & Haggart, for appellee. 
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Heard before SPENCER, BoSLAUGH, NEWTON, and 
BRODKEY, JJ., and Burke, District Judge. 


NEwTon, J. 

This is an action in forcible entry and detainer. 
Plaintiff is the owner of a tract of land in Omaha, Ne- 
braska, which he leased to defendant on April 29, 1971, 
for a period of 56 years. On breach of the lease terms, 
plaintiff seeks to recover possession of the property. 
Judgment was for plaintiff and that judgment is af- 
firmed. 

The lease contemplated the development of a shop- 
ping center on the tract in question by defendant. Au- 
thority was conferred upon defendant to erect improve- 
ments and sublease to tenants. In the event of a de- 
fault by defendant, cancellation of the lease was not to 
affect the subtenants, their possessions or rights under 
the subleases. Defendant was to keep the property free 
of mechanic’s liens but had authority to subject plain- 
tiff’s interest to a mortgage not exceeding $16.50 per 
square foot of the footage of buildings constructed. 
Defendant was to pay taxes, special assessments, insur- 
ance costs, and a monthly rental. The lease could only 
be assigned with lessor’s written consent. Defendant 
has defaulted in the payment of rent and taxes and has 
failed to pay construction costs with the result that 
several mechanic’s liens have been filed and are under 
foreclosure. 

By way of defense and assignment of error, defend- 
ant maintains that in view of the mechanic’s lien fore- 
closure in the District Court, the municipal court was 
without jurisdiction of this action; that since defendant 
is a sublessor and not in actual possession of the prop- 
erty, forcible entry and detainer will not lie; and that 
subtenants and assignees of defendant are necessary 
parties. 

We are at a loss to understand why the pendency of 
a mechanic’s-lien-foreclosure action should affect plain- 
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tiff’s right to possession and possessory action. It is 
true that if the District Court were to find the me- 
chanic’s liens were valid against plaintiff's property 
and appointed a receiver, both parties could be deprived 
of rents accruing on the subleases. This has not been 
done and the only parties affected by this action are 
plaintiff and defendant. In the event of a mortgage- 
foreclosure action, the owner, during the action’s pend- 
ency on stay, would be entitled to recover possession 
from a defaulting tenant in the absence of a receiver- 
ship. Here, the pending mechanic’s lien foreclosure is 
intended only to determine the rights of third-party 
lienors and not to resolve any questions regarding pos- 
session that may exist between plaintiff and defendant. 
As demonstrated by Warlier v. Williams, 53 Neb. 143, 
73 N. W. 539, and Schmidt v. Henderson, 148 Neb. 343, 
27 N. W. 2d 396, the District Court does not have orig- 
inal jurisdiction in a forcible entry and detainer action 
and equity will not ordinarily intervene in regard to 
possessory rights as between a landlord and tenant. 
There is no conflict of jurisdiction. 

In this state forcible entry and detainer will lie 
against a lessee not in actual possession of the property. 
The case of Post v. Bohner, 23 Neb. 257, 36 N. W. 508, 
holds that one who retains possession through an agent 
or tenant is subject to the action although he is not in 
actual possession. This is necessarily true. One claim- 
ing possession of an unimproved tract of land does not 
reside thereon and, in a sense, is not in actual possession 
yet he may be evicted in forcible entry and detainer. 
There is no other remedy. The Nebraska statute, sec- 
tion 24-569, R. R. S. 1943, provides that the action is a 
proper one as against all tenants holding over their 
terms, and a tenant shall be deemed to be holding over 
whenever he fails to pay rent due. Defendant cannot 
deny that he is a tenant under his lease and that he 
has defaulted. A tenant is one who holds lands of 
another. See Black’s Law Dictionary (4th Ed.), p. 1635. 
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Defendant held the land of plaintiff under a lease, 
brought about the construction of a shopping center 
through its agents, and continued to exercise possession 
and dominion over the property through its subtenants. 
As stated in 49 Am. Jur. 2d, Landlord and Tenant, § 1, 
p. 42, “as a general rule, the possession of a tenant is 
that of his landlord.” The possession of defendant’s 
subtenants is the possession of defendant. 

Defendant had no authority to assign the lease with- 
out the consent of plaintiff. Such consent was never 
given or received and defendant’s contention that it 
transferred certain interests in the lease is necessarily 
immaterial as no valid rights could have been trans- 
ferred or acquired in the absence of plaintiff’s consent. 
Such purported assignees are not necessary parties to 
this action. The same is true as regards defendant’s 
subtenants. They have attorned to plaintiff, are pro- 
tected by the lease, and no relief is sought as to them. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


RAYMOND VETICK, APPELLANT, v, THOMAS KULA, APPELLEE. 
247 N. W. 2d 637 


Filed December 15, 1976. No. 40706. 


Adverse Possession: Boundaries. It is the established law of this 
state that, when a fence is constructed as a boundary line be- 
tween two properties, and parties claim ownership of land up 
to the fence for the full statutory period and are not interrupted 
in their possession or control during that time, they will, by 
adverse possession, gain title to such land as may have been 
improperly enclosed with their own. 


Appeal from the District Court for Merrick County: 
C. THomas WuirTE, Judge. Affirmed. 


Philip T. Morgan of Morgan & Morgan, for appellant. 
Steven M. Curry of Sampson & Armatys, for appellee. 
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Heard before WuiTE, C. J.. McCown, and CLinton, JJ., 
and Sruart and Rist, District Judges. 


CLINTON, J. 

This is a boundary line dispute between plaintiff- 
appellant Vetick, the owner of the northwest quarter 
of Section 6, Township 15 North, Range 4 West of the 
6th P. M., Merrick County, and defendant-appellee Kula, 
the owner of the adjoining northeast quarter. 

The evidence undisputedly establishes that a fence 
had been the acknowledged boundary line between the 
adjoining properties for at least 56 years. Kula farmed 
the disputed tract for over 20 years, during which time 
he had grown crops, leveled the land, and put in an irri- 
gation pump. 

A survey taken in the fall of 1975 established that the 
fence was not the actual boundary, the actual boundary 
lying east of the fence. It established that a tract of 
land of approximately 5.09 acres, which both parties 
thought belonged to Kula, was within the tract to which 
Vetick held record title. Vetick brought an action of 
ejectment to recover this tract and for a mandatory 
injunction requiring removal of the fence. Kula denied 
generally and pled a claim of title by adverse posses- 
sion. The trial court entered judgment for Kula. We 
affirm. 

The case of McCain v. Cook, 184 Neb. 147, 165 N. W. 
2d 734, is controlling. “It is the established law of this 
state that, when a fence is constructed as a boundary 
line between two properties, and parties claim owner- 
ship of land up to the fence for the full statutory period 
and are not interrupted in their possession or control 
during that time, they will, by adverse possession, gain 
title to such land as may have been improperly enclosed 
with their own.” The above evidence fully establishes 
Kula’s title under McCain rationale. 

AFFIRMED. 
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Joun J. MARFISI, APPELLANT, V. ALFRED SPAGNOLA, 
APPELLEE, 
248 N. W. 2d 24 


Filed December 15, 1976. No. 40745. 


1. Equity: Appeal and Error. In an appeal in an equity action, 
it is the duty of this court to try issues of fact de novo upon 
the record and to reach an independent conclusion thereon with- 
out reference to the findings of the District Court. 


2. Equity: Appeal and Error: Evidence: Witnesses. In an equity 
case, when credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying and 
must have accepted one version of facts rather than the opposite. 


Appeal from the District Court for Douglas County: 
DonaLp J. Hami.ton, Judge. Affirmed. 


Wilbur C. Smith and Eileen A. Hansen, for appellant. 
Robert G. Spagnola, for appellee. 


Heard before WuiTE, C. J., BosLAUGH, NEwTOoN, 
and BropkeEy, JJ., and Kuwns, Retired District Judge. 


Wire, C. J. 


This is an appeal in an equity action in which the 
plaintiff sought a decree from the District Court setting 
aside a purported bill of sale by which the plaintiff al- 
legedly transferred all right, title, and interest in the 
Hollywood Spots-Lite Company to the defendant, re- 
quiring the defendant to return the assets and records 
of the company to the plaintiff, and restraining the de- 
fendant from doing business as the Hollywood Spots- 
Lite Company. 

The issue was tried before the District Court. On 
February 13, 1976, the District Court, in its decree, 
found that the bill of sale was a valid instrument and 
as such transferred all right, title, and interest to the 
assets, good will, trade name, patents, and patent rights 
held in connection with the operation of the Hollywood 
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Spots-Lite Company, and dismissed the plaintiff’s peti- 
tion. The plaintiff appeals. We affirm the judgment 
of the District Court. 

In an appeal in an equity action, it is the duty of 
this court to try issues of fact de novo upon the record 
and to reach an independent conclusion thereon without 
reference to the findings of the District Court. Kolc v. 
Krystyniak, 196 Neb. 16, 241 N. W. 2d 348 (1976); Camp- 
bell v. Buckler, 192 Neb. 336, 220 N. W. 2d 248 (1974). 
However, when credible evidence on material questions 
of fact is in irreconcilable conflict, this court will, in 
determining the weight of the evidence, consider the 
fact that the trial court observed the witnesses and 
their manner of testifying and must have accepted one 
version of facts rather than the opposite. Pinney v. 
Hill, 191 Neb. 844, 218 N. W. 2d 212 (1974); Parkhurst 
v. Parkhurst, 184 Neb. 687, 171 N. W. 2d 243 (1969). 

The sole factual determination presented in this case 
is whether or not the plaintiff did knowingly and will- 
fully execute a bill of sale, which operated to transfer 
all his right, title, and interest in the Hollywood Spots- 
Lite Company to the defendant. We find that he did. 

The plaintiff, in 1949, started up a small one-man 
business known as the Hollywood Spots-Lite Company. 
Prior to 1949, the plaintiff had been in the ballroom 
business in Omaha, Nebraska. The plaintiff’s company, 
which operated out of a location in North Omaha, man- 
ufactured a revolving, global light fixture which cast 
off beams of colored light, and which was used pri- 
marily by skating rinks and ballrooms. The plaintiff 
had developed this device over a period of 7 years and 
had received a patent on it. 

Around 1959, the defendant, the plaintiff’s nephew by 
marriage, began helping the plaintiff in his business. 
Over the next 4 years, the defendant spent several 
evenings per week and many Saturdays assisting his 
uncle. 

On June 3, 1963, the plaintiff’s wife of 40 years died 
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of a sudden heart attack. The plaintiff was admitted 
to the hospital that day and remained there for 2 days. 
On June 4, 1963, the plaintiff while in the hospital, 
asked Samuel Caniglia, who was at that time a practic- 
ing attorney in Omaha, to prepare a bill of sale for the 
transfer of the Hollywood Spots-Lite Company to the 
defendant. Caniglia was also directed by the plaintiff 
to prepare a will at the same time. Caniglia testified 
that the plaintiff told him to omit any reference to his 
business in the drafting of the will because the bill of 
sale had taken care of this. The bill of sale recited a 
consideration of one dollar, and this sum was handed 
over by the defendant to the plaintiff's brother, who 
in turn handed the money to the plaintiff. Caniglia 
testified that both documents, the bill of sale and the 
will, were signed by the plaintiff in his presence and in 
the presence of two nurses acting as witnesses. 

The plaintiff testified that he signed the will on June 
4, 1963, at the hospital, but denied having signed the 
bill of sale. In his pleadings, the plaintiff states that 
the signature on the bill of sale appears to be his, but 
that he recalls only the execution of the will. 

Several months after his wife’s death and the execu- 
tion of the bill of sale, the plaintiff accompanied the 
defendant to the North Side Bank in Omaha, and placed 
the defendant’s signature on the company account. In 
1964, the plaintiff helped the defendant move the busi- 
ness from its location in North Omaha to the defend- 
ant’s basement. The defendant offered the plaintiff a 
key to his house at this time, but the plaintiff refused, 
not wanting to be involved if anything would be miss- 
ing from the defendant’s house. 

In 1965, the plaintiff wrote to the Danbury State Fair, 
a former business customer of the company. In that 
letter he stated: 

“* * * T would like to call your attention to a change 
that has been made in the management of the firm, 
about 20 months ago my wife passed away with a sud- 
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den heart attack and as I am now near 76 years of age 
it has been such a shock that I did not feel I could 
carry on the business. 

“For the past 8 years I have had one of my nephews 
helping me and he is a very good mechanic so I de- 
cided to turn the business over to him and he has done 
a very fine job of carrying on the same policy and serv- 
ice as I had done. 

“He has asked me to write you personally on account 
of our past contact * * *.” 

In 1969, the plaintiff had another will made. Caniglia 
testified that the plaintiff again instructed him to make 
no reference to the business since it was the defendant’s 
and had been transferred to him a long time ago. 

The plaintiff admitted on cross-examination that he 
has not personally constructed a “Spots-Lite” since the 
execution of the bill of sale in 1963. He also admitted 
that, since 1963, he has written no further checks on 
the company account. There was testimony that for 6 
to 9 months after his wife’s death, the plaintiff did not 
even come around or show up at the business location. 

In late 1964, the plaintiff purchased a 1965 automo- 
bile, placed title in Hollywood Spots-Lite Company, and 
licensed it each year. The defendant testified that after 
1963, he continued to let the plaintiff deposit money 
received from company sales in the North Side Bank. 
He stated that he did this because the plaintiff en- 
joyed going to the bank, and it gave him something to 
do. 

The defendant testified that in 1971, the plaintiff told 
him that he no longer wanted to make deposits and 
that he then had the company business account trans- 
ferred to the Center Bank due to its more convenient 
location. The North Side Bank made out a cashier’s 
check in the amount of $2,576.17 to the Hollywood 
Spots-Lite Company. This check was endorsed and de- 
posited by the defendant. The defendant testified that 
he offered to have the plaintiff co-sign the new account, 
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but that he refused, stating that he wanted no part of 
it; that it belonged to the defendant as the sole owner; 
and that he could do with it as he saw fit. 

In 1971, the defendant gave the plaintiff a check for 
$150 from the company account at the plaintiff’s re- 
quest. The plaintiff accepted the check, endorsed it, 
and cashed it. The plaintiff testified that he periodi- 
cally received money from the company account around 
Christmas time, or on other occasions, an example of 
one being when he wanted to go on a fishing trip. 

The above-reviewed evidence supports a finding that 
the plaintiff did knowingly turn over his business to 
the defendant on June 4, 1963. In his brief, the plain- 
tiff intimates that undue influence surrounds the exe- 
cution of the bill of sale, pointing out the traumatic 
time in the plaintiff’s life that the bill of sale was exe- 
cuted - in a hospital, while the plaintiff was in shock 
and grief following the sudden death of his wife of 40 
years, and the fact that the defendant was the plain- 
tiff’s nephew by marriage and they had worked closely 
together for a number of years. 

The plaintiff’s turning over of his business to a neph- 
ew, who had worked with him and helped him in that 
business for the previous 4 years, is not an unnatural 
disposition. The plaintiff’s attorney was present at the 
time the bill of sale was executed, and the plaintiff’s 
attorney drafted the bill of sale. 

Even if the plaintiff’s condition at the time of execu- 
tion could be legitimately questioned, there remains the 
lengthy continued relationship between the parties fol- 
lowing the execution of the bill of sale, which contained 
the numerous factors, mentioned previously, all indica- 
tive of an intention by the plaintiff for the defendant 
to have the business and an acknowledgment on the 
plaintiff's part of the defendant’s ownership. The plain- 
tiff was not moved to assert his claim against the de- 
fendant until many years after the bill of sale was ex- 
ecuted. We note that a family argument between the 


216 NEBRASKA REPORTS [Voi. 197 
State v. Johnsen 


parties seems to have precipitated the events which led 
to this lawsuit. 

It is true that the change in ownership between the 
parties was not as clean or clear-cut as might be ex- 
pected between total strangers. Given, however, the 
facts that the parties were related, had worked together 
for a number of years, and that the plaintiff was quite 
elderly during this period, we do not find it unusual or 
inconsistent with the defendant’s position that the plain- 
tiff received minor sums periodically from the business 
account, was allowed to remain on the company ac- 
count until 1971, was allowed to make company de- 
posits, and was in other ways permitted to relate to the 
business. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PAUL JOHN JOHNSEN, 
APPELLANT. 
247 N. W. 2d 638 


Filed December 15, 1976. No. 40772. 


1. Criminal Law: Words and Phrases: Lesser Included Offenses. 
A lesser included offense is one which includes some of the 
elements of the crime charged in the information without the 
addition of any element irrelevant to the original charge. 

2. Criminal Law: Assault: Lesser Included Offenses. Assault with 
intent to inflict great bodily injury is included within a charge 
of stabbing with intent to wound or maim. 

8. Criminal Law: Verdicts: Evidence. The verdict of a jury must 
be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support it. 


Appeal from the District Court for Sarpy County: 
Ronatp E. REAGAN, Judge. Affirmed. 


Walter J. Matejka and William E. Pfeiffer, for appel- 
lant. 
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Paul L. Douglas, Attorney General, and Harold Mosher, 
for appellee. 


Heard before WuiTE, C. J., BosLaucH, McCown, and 
CuinTon, JJ., and CoLWELL, District Judge. 


McCown, J. 

The defendant was charged with stabbing with in- 
tent to wound or maim in violation of section 28-410, 
R. R. S. 1943. The jury found the defendant guilty of 
the lesser offense of assault with intent to inflict great 
bodily injury. The defendant was sentenced to 2 years 
imprisonment. 

On the evening of August 14, 1975, after a softball 
game, Harmon Maples and several fellow ball players 
went to a southwest Omaha bar. After a few hours of 
drinking at that bar, some of them decided to go to 
another bar and lounge in Sarpy County. They arrived 
at the Cabay Lounge about midnight, ordered beer, and 
proceeded to create a general disturbance with their 
loud and vulgar behavior. The defendant, Paul John- 
sen, who had come into the bar just before Maples and 
his friends arrived, was sitting at the bar. Maples left 
his companions and went up to the defendant at the 
bar. A fight started. According to Maples’ testimony, 
the defendant had been staring at him and when Maples 
asked the defendant what his problem was, the defend- 
ant hit him in the head with a hard object and he does 
-not remember much after that. According to defend- 
“ ant’s testimony, he told Maples to watch his language. 
Maples’ friends came over. Someone took a swing at 
the defendant. The defendant swung back and the 
next thing he knew he was on the floor being kicked in 
the ribs and choked. 

The witnesses generally agreed that the fight started 
between Maples and the defendant, and that some of 
Maples’ friends went to his assistance. One of the bar 
patrons finally broke up the fight and picked Maples up 
off the floor. Some of Maples’ friends started to assist 
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him to the door and discovered that he had been stabbed 
in the chest and was bleeding badly. When they got 
outside they met two police officers coming to investi- 
gate the disturbance. The officers ascertained that 
Maples had wounds on his chest and abdomen and sent 
him to the hospital while everyone else was held for 
questioning. 

One of Maples’ friends told the officers, and later tes- 
tified, that within 15 to 30 seconds after the fight had 
been broken up he observed the defendant standing by 
a fireplace in the bar with a knife in his right hand. 
After interviewing the witnesses, the officers proceeded 
to search the area and the patrons for the knife in- 
volved. The knife was never found but a broken ash- 
tray was found on the floor. 

Maples spent 11 days in the hospital. He had suf- 
fered a concussion and stab wounds. The defendant 
was charged with stabbing with intent to wound or 
maim. A jury trial was held. At the conclusion of the 
evidence the jury was properly instructed on the essen- 
tial elements of the offense charged as well as the es- 
sential elements of the lesser offenses of assault with 
intent to inflict great bodily injury and assault and 
battery. The defendant was found guilty of the of- 
fense of assault with intent to inflict great bodily in- 
jury and was sentenced to 2 years imprisonment. 

The defendant contends that the evidence is insuf- 
ficient to sustain a conviction for the offense of stab- 
bing with intent to wound or maim, and that he was 
entitled to a directed verdict. The argument ignores 
the fact that defendant was not found guilty of that 
charge but instead was convicted of the lesser offense of 
assault with intent to inflict great bodily injury. 

The rule in Nebraska is that when some of the ele- 
ments of the crime charged in the information, without 
the addition of any elements irrelevant to the original 
charge, may constitute another crime or crimes, such 
other crime or crimes are included within the crime 
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charged. State v. McClarity, 180 Neb. 246, 142 N. W. 
2d 152. 

Assault and battery is included within a charge of 
shooting with intent to wound. Moore v. State, 147 Neb. 
390, 23 N. W. 2d 552. It is clear that where a higher 
crime fully embraces all the ingredients of a lesser of- 
fense, and when the evidence requires it, the jury may 
convict a defendant of the lesser offense. Assault with 
intent to inflict great bodily injury is included within a 
charge of stabbing with intent to wound or maim. In 
this case the jury was properly instructed on the essen- 
tial elements of the offense of stabbing with intent to 
wound or maim, as well as on the essential elements of 
the offense of assault with intent to inflict great bodily 
injury and the essential elements of the offense of as- 
sault and battery. There was and is no objection to 
those instructions. Under such circumstances the suf- 
ficiency of the evidence must be determined with ref- 
erence to the specific offense for which the defendant 
was convicted. 

In this case the evidence was clearly sufficient to sup- 
port the jury verdict on the offense of assault with in- 
tent to inflict great bodily injury. Obviously there was 
an assault and the criminal intent is to be determined 
from the evidence and surrounding circumstances and 
is, therefore, for the jury. State v. Lang, ante p. 47, 
246 N. W. 2d 608. The verdict of a jury must be 
sustained if, taking the view most favorable to the 
State,.there is sufficient evidence to support it. State v. 
Coleman, 196 Neb. 721, 246 N. W. 2d 61. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. CARL FONVILLE, 
APPELLANT. 
248 N. W. 2d 27 


Filed December 22, 1976. No. 40487, 


1. Trial: Evidence: Offer of Proof. Where on objection a ruling 
excluding evidence is made, an offer of proof is generally a 
prerequisite to review on appeal unless it is apparent from the 
context within which the question was asked that the answer 
would have been material and competent. 

2. Trial: Witnesses: Criminal Law: Evidence. Specific instances 
of the conduct of a witness, for the purpose of attacking or 
supporting his credibility, other than conviction of crime as 
provided in section 27-609, R. R. S. 1948, may not be proved 
by extrinsic evidence. They may, however, in the discretion 
of the court, if probative of truthfulness or untruthfulness, be 
inquired into on cross-examination of the witness concerning 
his character for truthfulness or untruthfulness. § 27-608, R. 
R. S. 1943. 

3. : : 7 . An inquiry as to whether or 
not a witness has committed a simple assault and battery is 
generally not probative of untruthfulness. 


Appeal from the District Court for Douglas County: 
Rupo.PH Tessar, Judge. Affirmed. 


Frank B. Morrison and Joseph F. Bataillon, for appel- 
lant. ; 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before WuitE, C. J., Bostaucy, CLiInron, and 
BRODKEY, JJ., and Reacan, District Judge. : 


CLINTON, J. 

Defendant was charged with grand larceny, tried be- 
fore a jury, found guilty, and sentenced to a term of 2 
to 5 years in the Nebraska Penal and Correctional Com- 
plex. 

On appeal he asserts the trial court erred: (1) In 
“refusing to allow the accused to testify as to the re- 
lation between himself and his co-defendant prior to 
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trial”; (2) in refusing “to allow the defense counsel to 
attack the credibility of the State’s corroborating wit- 
_ nesS on cross-examination, to wit: her bias for or 
against the accused and his co-defendant”; and (3) the 
sentence is excessive. We will treat the assignments in 
order. 

On direct examination the defendant’s counsel asked 
defendant the following question: “The State has al- 
leged that you and Mr. Jungwirth have entered into a 
conspiracy. Is there any reason that you might not 
have considered Mr. Jungwirth a proper person to con- 
spire with?” The prosecutor made objection in the fol- 
lowing form: “I am going to object to that for the 
same reason. Secondly, his answer could only be self- 
serving.” The trial judge sustained the objection “as 
calling for a conclusion.” No offer of proof was made 
and the defendant’s counsel did not further pursue 
whatever subject the question was intended to elicit. 

We must treat the objection as a general objection 
and not a specific objection for two reasons: (1) We 
cannot tell for certain from the record what “same rea- 
son” is, and (2) that an answer may be “self-serving” 
states no recognized legal grounds for excluding evi- 
dence. We recognize, however, that such objection is 
often used as a substitute for the objection of hearsay 
in situations where a party seeks to offer his own out- 
of-court hearsay statement, and such statement is not 
otherwise material and admissible as, e.g., an excited, 
spontaneous declaration, or as an operative fact. The 
question before us then is, was an offer of proof by the 
defendant necessary, or does it reasonably appear from 
the context that the answer would be material and 
competent. 

At this point it is advisable to state some background 
information. The substance of the State’s case was that 
the defendant Fonville and one William Jungwirth, as 
a cover for the larceny, conspired to make it appear 
that a Vicker’s service station which Fonville managed 


222 NEBRASKA REPORTS [Vou. 197 


State v. Fonville 


had been robbed. The evidence indicates that pursuant 
to agreement between the two persons, Jungwirth ap- 
peared at the station shortly before opening time one 
morning. Fonville opened the safes, gave Jungwirth 
the money therefrom, then directed Jungwirth to hit 
him on the head. Jungwirth complied with the request, 
inflicting a slight injury. Fonville then reported a rob- 
bery. Later the two met at the home of Jungwirth’s 
niece and divided the loot. 

Section 27-103, R. R. S. 1943, provides in part as fol- 
lows: ‘“(1) Error may not be predicated upon a ruling 
which admits or excludes evidence unless a substantial 
right of the party is affected, and: ... (b) In case 
the ruling is one excluding evidence, the substance of 
the evidence was made known to the judge by offer or 
was apparent from the context within which questions 
were asked. ... (4) Nothing in this rule precludes 
taking notice of plain errors affecting substantial rights 
although they were not brought to the attention of the 
judge.” The above-quoted portion of the statute does 
not appear to have changed the general rule previously 
applicable that where evidence is excluded an offer of 
proof is generally a prerequisite to review on appeal. 
Blondel v. Bolander, 80 Neb. 531, 114 N. W. 574. Since 
no offer of proof was made, the question then becomes, 
was “the substance of the evidence . . . apparent from 
the context within which . .. (the question was) asked,” 
§ 27-103(1)(b), R. R. S. 1943; Tharfiann v. Merritt, 111 
Neb. 639, 197 N. W. 413; In re Estate of Johnson, 100 
Neb. 791, 161 N. W. 429; and would it have been ma- 
terial and competent, In re Estate of Johnson, supra. 

Previous to the question to which objection was made 
and sustained, defendant’s counsel was interrogating his 
client on the subject of how long he had known Jung- 
wirth and the number of times they had talked or 
visited and where. He then asked: “Is there any rea- 
son that you might not have confided in Jungwirth?” 
The prosecutor made an objection to this question, the 
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substance of which was that the question could not be 
understood. The court sustained the objection. 

In the above context we do not believe it is reasonably 
clear what information was sought to be elicited by the 
question and whether it was material and competent. 
One can speculate on many possible answers. Was 
Fonville going to relate something that he had been 
told by a third party? Was he going to tell something 
from his own knowledge that made it unlikely that he 
would conspire with Jungwirth? Was he simply going 
to give an unfounded opinion? Did he want to relate 
some event which had occurred? If so, what was its 
nature? We simply cannot tell from the context, hence 
we believe that under the circumstances the rule that 
where evidence is excluded an offer of proof is generally 
a prerequisite to review on appeal should be applied. 
The defendant’s first assignment is not well taken. 

Jungwirth’s niece with whom he lived was called as a 
witness by the State. She testified, among other things, 
that before the alleged robbery she heard Fonville and 
her uncle discussing a plan to steal money from the 
Vicker’s station. She also testified that on the after- 
noon following the alleged robbery Fonville came to her 
home, that he and Jungwirth then went to the base- 
ment, and that shortly thereafter Fonville left. Im- 
mediately thereafter Jungwirth gave her a large quan- 
tity (more than $60) of coins, along with a $20 bill. 
Jungwirth was unemployed at the time. This witness 
also testified on cross-examination that in the: past 
Jungwirth had beaten her. 

Jungwirth testified for the State after having pled 
guilty to a charge of grand larceny involving the events 
hereinbefore described. On cross-examination of Jung- 
wirth, Fonville’s counsel asked him whether he had at 
any time beaten his niece. Objection was made that the 
evidence was not relevant or material and the objection 
was sustained. The defendant here contends that the 
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evidence was admissible on the question of Jungwirth’s 
credibility. 

Section 27-608, R. R. S. 1943, is in part as follows: 
“(1) The credibility of a witness may be attacked or 
supported by evidence in the form of reputation or opin- 
jon, but subject to these limitations: (a) The evidence 
may refer only to character for truthfulness or un- 
truthfulness, and (b) evidence of truthful character is 
admissible only after the character of the witness for 
truthfulness has been attacked by opinion or reputation 
evidence or otherwise. 

“(2) Specific instances of the conduct of a witness, 
for the purpose of attacking or supporting his credi- 
bility, other than conviction of crime as provided in 
section 27-609, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness be inquired 
into on cross-examination of the witness (a) concern- 
ing his character for truthfulness or untruthfulness, 

..’ See Basye v. State, 45 Neb. 261, 63 N. W. 811. 
Tt does not seem to us that whether Jungwirth had 
beaten his niece or not is probative of his untruthful- 
ness. Clearly we cannot say that the trial court abused 
its discretion in refusing to admit the evidence. See, al- 
so, § 27-403, R. R. S. 1943. The defendant’s second as- 
signment is not well taken. 

Neither can we find from the record before us that 
the trial court abused its discretion in imposing a 2 to 
5 year sentence. 

AFFIRMED, 


First Mip America, INC., A CORPORATION, APPELLANT AND 
CROSS-APPELLEE, V. KAY F. PALMER, APPELLEE AND 
CROSS-APPELLANT, 

248 N. W. 2d 30 
Filed December 22, 1976. No. 40528. 

1. Verdicts: Evidence. The verdict of a jury based upon conflict- 
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ing evidence will not be set aside unless it is clearly wrong. 

2. Instructions. Instructions to the jury should be considered as 
a whole, and if they fairly submit the case, they are not er- 
roneous. 

3. Contracts. In construing a written instrument, the court must 
look to the agreement in its entirety. 

Generally, in the absence of fraud, one who does not 
read a contract before signing it cannot later relieve himself 
of its burdens, 

5. Trial: Instructions. A trial court is not required to give a 
proffered instruction which unduly emphasizes a part of the 
evidence in the case. 


Appeal from the District Court for Douglas County: 
JoHN E. Murruy, Judge. Affirmed. 


Knudsen, Berkheimer, Endacott & Beam, for appel- 
lant. 


McGrath, North, O’Malley, Kratz, Dwyer, O’Leary & 
Martin and Fortes, Eiger, Epstein & Skirnick, for appel- 
lee. 


Heard before Wuitre, C. J., Spencer, BosLAucu, 
McCown, NewrTon, CLINTON, and BRopKEy, JJ. 


Wuite, C. J.: 

This suit was brought by the plaintiff, First Mid 
America, Inc., against the defendant, Kay F. Palmer, to 
recover upon an account which the defendant had 
opened with the plaintiff for the purpose of trading 
commodities futures contracts. The account was 
opened by the defendant in June of 1973 and closed by 
the plaintiff in August of 1973. On the date of the 
closing, the account had a debit balance of $31,329.11. 

The defendant alleged three affirmative defenses to 
the plaintiff's suit for the account balance. First, that 
certain orders were entered without authority; second, 
that the plaintiff violated a contractual and fiduciary 
duty owed the defendant by not following the defend- 
ant’s specific instructions concerning liquidating his ac- 
count if it became undermargined and by violating 
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various exchange rules; and, third, that the transactions 
constituted illegal gambling transactions. 

At the close of the evidence, both sides moved for a 
directed verdict in their favor. Both of these motions 
were denied. The jury returned a verdict for the de- 
fendant. The plaintiff then moved for judgment not- 
withstanding the verdict or for a new trial. This mo- 
tion was also denied. The plaintiff appeals the denial 
of its motions for a directed verdict and for judgment 
notwithstanding the verdict or a new trial. We affirm 
the judgment of the District Court. 

On appeal, the plaintiff’s primary contention concerns 
the submission of the defendant’s second defense to the 
jury. That defense involved two assertions: (1) That 
the plaintiff violated Palmer’s instructions relative to 
liquidating his account if it became undermargined; 
and (2) that the plaintiff violated certain exchange 
rules, 

“It is a broker’s duty to execute his principal’s orders 
in conformity with the authority conferred on him and 
in compliance with his -principal’s instructions * * *,.” 
12 C. J. S., Brokers, § 25, p. 68. See, also, 12 Am. Jur. 
2d, Brokers, § 83, pp. 835, 836; B. C. Christopher & Co. 
v. Danker, 196 Neb. 518, 244 N. W. 2d 79 (1976). 

The defendant testified that before he bought his 
first contract, he told E. Warren Bedell, the plaintiff's 
employee, that “If it ever gets into deficit, you sell it,” 
and “TI will never under any circumstances put up any 
margin money.” By deficit, the defendant testified he 
meant, “If this contract that we had bought, if the thing 
went against us and went down, he was to sell it and 
get out of it; I would not put up any more money.” 

The defendant testified that after July 1, 1973, he had 
almost daily conversations with Mr. Bedell concerning 
margin calls. He stated: “I would tell him that I 
couldn’t afford to lose any more than the $3,000 that 
I had originally told him that I could probably commit 
to the market; and if my account ever got into any 
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kind of problems, to blow me out of it, I didn’t want 
any — I couldn’t afford any losses, any more than the 
three.” He told Bedell that he would “never meet a 
margin call, never,’ and instructed Bedell to liquidate 
any contracts necessary to meet a margin call. He tes- 
tified that if he had known his account was in a deficit 
position, he would never have stayed in the market. 

E. Warren Bedell, plaintiff’s account executive, testi- 
fied that the defendant promised to send money to meet 
margin calls, and always agreed to bring in money that 
was needed. Bedell could not remember whether or not 
the defendant ever requested him to liquidate a posi- 
tion to cover a margin call. 

Thomas J. Vaughn, a senior vice president for the 
plaintiff, testified that the defendant had met a margin 
call. However, when pressed on cross-examination, 
Vaughn could not state for sure that the cash deposited 
by the defendant to his account was sent in by the de- 
fendant as a response to margin calls issued by the 
plaintiff - that the defendant intended the money he 
sent in be used to meet his outstanding margin call at 
the time. 

The record shows that the defendant deposited $1,200 
with the plaintiff on June 7, 1973; $1,000 on June 28, 
1973; and $1,000 on July 5, 1973. On August 10, 1973, 
the defendant deposited another $2,000 with the plain- 
tiff. The defendant testified that he added the last 
$2,000 at the urging of Mr. McClung, another of the 
plaintiff’s employees. He testified that the $2,000 was 
money he had made that summer. 

The record shows also that the defendant received his 
first margin call from the plaintiff on June 11, 1973, 
and that his account was undermargined most of the 
time his account with the plaintiff was open. 

“In determining whether a motion for judgment not- 
withstanding the verdict should have been sustained, 
the evidence must be considered in the light most favor- 
able to the party who obtained the verdict. Every con- 
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troverted fact must be resolved in his favor and he is 
entitled to the benefit of every reasonable inference 
that may be drawn therefrom. * * * The verdict of a 
jury based upon conflicting evidence will not be set 
aside unless it is clearly wrong.” Department of Bank- 
ing v. Colburn, 188 Neb. 500, 198 N. W. 2d 69 (1972). 

There was sufficient evidence for the jury to have 
concluded that the plaintiff failed to follow the instruc- 
tions given to it by the defendant, and for it to deter- 
mine that had the defendant’s account been closed out 
within a reasonable time after it became initially un- 
dermargined that the defendant would not have sus- 
tained the loss he did. 

The second part of the defendant’s second defense al- 
leged that the plaintiff violated certain exchange rules 
in the handling of the defendant’s account. 

The customer’s agreement, prepared by the plaintiff 
and signed by the defendant provided: “1. All trans- 
actions under this agreement shall be subject to the 
constitution, rules, regulations, customs and usages of 
the exchange or market, and its clearing house, if any, 
where the transactions are executed by you or your 
agents, and, where applicable, to the provisions of the 
Securities Exchange Act of 1934, the Commodities Ex- 
change Act, and present and future acts and amendatory 
thereof and supplemental thereto, and the rules and reg- 
ulations of the Federal Securities and Exchange Com- 
mission, the Board of Governors of the Federal Reserve 
System and of the Secretary of Agriculture in so far as 
they may be applicable.” 

The plaintiff is a clearing member of the Chicago Mer- 
chantile Exchange, and a nonclearing member of the 
Chicago Board of Trade. The defendant’s trading in 
commodities was on these two exchanges. 

Mr. Vaughn testified that it is the plaintiffs policy 
to follow the rules and regulations of the various ex- 
changes on which it deals. He testified that it is the 
plaintiff's policy to abide by the rules and regulations 
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of the exchanges concerning margin, and that the plain- 
tiff’s policy, in connection with closing out an under- 
margined account is in accord with exchange rules. 
Mr. Vaughn testified that the rules of the Chicago Mer- 
cantile Exchange and the Chicago Board of Trade ap- 
plied to the plaintiff, and that the plaintiff in the cus- 
tomer’s agreement agreed to abide by the exchange 
rules. 

At the trial, various exchange rules were placed into 
evidence. Rule 928 c of the Chicago Mercantile Ex- 
change provides: “* * * whenever a customer’s mar- 
gins are depleted below the minimum amount required, 
the clearing member must call for such additional mar- 
gins as will bring the account up to initial margin re- 
quirements, and if within a reasonable time the cus- 
tomer fails to comply with such demand (except for un- 
usual circumstances the clearing member may deem one 
hour to be a reasonable time), the clearing member 
must close out the customer’s trades or sufficient there- 
of to restore the customer’s account to required mar- 
gin status.” 

This rule provides that whenever a customer’s account 
becomes undermargined, the clearing member must is- 
sue a margin call, and if this is not complied with in a 
reasonable time either close out the account, or else 
liquidate a portion of it to restore the required margin. 

Rule 210 of the Chicago Board of Trade provides: 
“No member may accept or carry an account for a 
customer, whether a member or non-member, without 
proper and adequate margin. The Board, by regulation, 
shall fix minimum margin requirements.” This rule 
prohibits the carrying of undermargined accounts by 
members of the Chicago Board of Trade. 

Instruction No. 5, given by the trial court to the jury 
reads in part as follows: “Exchange rules have been 
received in evidence concerning margins required to be 
maintained by customers. In this connection you are 
instructed that the rules require only that margin de- 
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mands are required to be met within a reasonable time, 
and that a reasonable time is not any fixed number of 
hours or days but is a determination that is required to 
be reasonably made by the broker under all the facts 
and circumstances then known by him or which he rea- 
sonably ought to have known, as reflected in the evi- 
dence. 

“Likewise, with regard to the closing out of a cus- 
tomer’s account for failure of the customer to maintain 
an adequate margin. In this connection, the broker is 
required to liquidate the account within a reasonable 
period of time which, again, is not any fixed or prede- 
termined number of hours or days, but is that period of 
time reasonably determined by the broker under all the 
facts and circumstances then known by him or which he 
reasonably ought to have known, as reflected in the 
evidence. 

“In either event, the broker is required to act with 
due regard to the customer involved, as one of the cir- 
cumstances; but in neither event are post-judgment 
facts (as distinguished from pre-judgment reasonable 
expectations or concerns) to be considered.” 

It was proper for the court to submit to the jury the 
issue of whether the plaintiff violated certain applicable 
exchange rules. The plaintiff in its agreement specifi- 
cally represented and agreed that it would follow ex- 
change rules. Failure to follow these rules was thus 
a breach of the plaintiff's contractual duty owed the 
defendant. It is axiomatic that the plaintiff cannot re- 
cover from the defendant for losses caused by its own 
breach of contract. 

A factual issue was presented to the jury: Whether 
the plaintiff closed out the defendant’s undermargined 
account within a reasonable length of time, thereby 
grossly aggravating the defendant’s losses. 

Mr. Vaughn testified that, “* * * the whole name of 
the game is knowing the customer * * *,” concerning 
the closing out of undermargined accounts. He testified 
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that one factor taken into account is the customer’s 
past practice of meeting margin calls. He testified that 
the defendant’s account was closed because the plain- 
tiff was fearful that the defendant was not going to 
come up with the money. 

Sandra Sturges, the assistant manager of the com- 
modity department for the plaintiff at the time of the 
transactions involved here, testified that she reviewed 
the defendant’s account before it was closed, and that, 
in her opinion, the plaintiff acted reasonably in allow- 
ing the defendant’s account to remain open as long as 
it did. She testified that she never reviewed any fi- 
nancial statement from the defendant. 

Mr. Bedell testified that the plaintiff never requested 
a financial statement from the defendant. He stated 
that he did not recall any conversation in which the 
defendant told him what his financial condition was 
and what he thought he could lose. The defendant tes- 
tified that he told Bedell that he could only afford to 
lose $3,000. 

There was sufficient evidence for the jury to con- 
clude that the plaintiff kept the defendant’s account 
open an unreasonable length of time after it became 
undermargined. 

The plaintiff contends that instruction No. 5 is er- 
roneous in that it tended to indicate certain exchange 
rules were applicable to all transactions which took 
place between the plaintiff and the defendant. Instruc- 
tions to the jury should be considered as a whole, and 
if they fairly submit the case, they are not erroneous. 
Hadenfeldt v. State Farm Mut. Auto. Ins. Co., 195 Neb. 
578, 239 N. W. 2d 499 (1976); Duling v. Berryman, 193 
Neb. 409, 227 N. W. 2d 584 (1975). When instruction 
No. 5 is considered along with instruction No. 7 and in- 
struction No. 10, we feel that the instructions as a 
whole make it adequately clear that violations of ex- 
change rules can only be considered regarding trans- 
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actions occurring on the exchange whose rules are 
violated. 

There was no error by the District Court in giving 
instructions Nos. 5 and 7 to the jury, which thereby 
submitted the defendant’s second defense to the jury, 
and as reviewed above, there was sufficient evidence 
for the jury to find in favor of the defendant on the 
basis of that defense. 

The plaintiff contends that the defendant, as a mat- 
ter of law, abandoned his original instructions to his 
broker, and that the defendant, as a matter of law, rat- 
ified, approved, and acquiesced in the plaintiff’s hand- 
ling of the defendant’s account. 

The defendant testified that he received all monthly 
statements, daily statements, margin requests, and con- 
firmations. He testified that he never paid too much at- 
tention to these documents. The defendant indicated 
that he did not understand some of these documents. 

The defendant testified that whenever he received a 
margin call, he would contact Mr. Bedell, who would 
tell him that the market went in his favor and that 
there was no need to send in any margin money. The 
defendant testified that he did not keep a daily record 
of how he was doing on the market, instead, he relied 
on Mr. Bedell to keep him informed. He testified that 
when Mr. Bedell went on vacation during August 1973, 
he received a telephone call from him, and was told by 
Bedell that Bedell had called Lincoln and that every- 
thing looked good. 

There was evidence that the defendant was in the 
plaintiff's office almost every day during the period 
that he traded with the plaintiff. He stated that he 
went to the plaintiff’s office because he was concerned 
about how his account was doing. 

The defendant testified that he never objected in 
writing to the plaintiff concerning any trade or account 
balance; nor did he give any orders to sell out his ac- 
count, although he knew how to fill out sell orders. 
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The defendant testified that he wrote out at least 
one order himself and handed it directly to the wire 
room, about the time that Mr. Bedell went on vacation, 
under Mr. McClung’s direction. He testified that, un- 
der the direction of Mr. Bedell, he filled out more than 
one sell order. He stated that Mr. Bedell showed him 
how to fill out orders before he left on vacation, and 
that Mr. Bedell left him several blank slips with the 
broker’s number and his account number filled in by 
Bedell. 

The defendant testified that he instructed the plain- 
tiff through its agent, Mr. Bedell, that he could not af- 
ford to lose over $3,000, which was what he could com- 
mit to the market. The record shows that the defend- 
ant actually put in $5,200 to his account, including $2,000 
on August 10, 1973. He testified that this last invest- 
ment was made at the suggestion of Mr. McClung, with 
money he had earned over the summer. The defendant 
stated that he always bought on the suggestion of the 
plaintiff's agents, either Mr. Bedell or Mr. McClung. 

The issue of ratification and approval of the plain- 
tiff’s handling of the defendant’s account was submitted 
to the jury. It is apparent that the jury, in returning 
a verdict in the defendant’s favor, concluded that he did 
not ratify, approve, or acquiesce in the plaintiff's hand- 
ling of his account. “To justify this court in interfer- 
ing with the findings of a jury on a fact question, the 
preponderance of the evidence must be so clearly and 
obviously contrary to the findings that it is the duty 
of the reviewing court to correct the mistake.” Dort v. 
Swift & Co., 193 Neb. 606, 228 N. W. 2d 588 (1975). We 
cannot say, based on our review of the record, that the 
jury’s determination that there was no ratification was 
clearly erroneous or manifestly wrong. 

The plaintiff also contends that the court should have 
found for the plaintiff as a matter of law on the basis 
of paragraphs 7, 9, and 14 of the customer’s agreement, 
which the plaintiff urges control this controversy. 
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The relevant provisions of paragraph 7 read: “You 
are hereby authorized in your discretion * * * (c) 
should margins, in your judgment, be insufficient for 
your protection, or (d) upon my failure fully to re- 
spond to any margin call made by you, to sell any or 
all of the securities and commodities or other property 
which may be in your possession, * * *. Such sale, pur- 
chase or cancellation may be made according to your 
judgment and may be made, at your discretion, on the 
exchange or other market where such business is then 
usually transacted, * * * and the undersigned shall re- 
main liable for any deficiency * * *.” 

The relevant portion of paragraph 9 states: “The 
undersigned undertakes, at any time upon your demand, 
to discharge obligations of the undersigned to you, or, 
in the event of a closing of any account of the under- 
signed in whole or in part to pay you the deficiency, if 
any, * * *.” 

Paragraph 14 of the customer’s agreement states: 
“Reports of the execution of orders and statements of 
the accounts of the undersigned shall be conclusive if 
not objected to in writing, the former within two days, 
and the latter within ten days, after forwarding by you 
to the undersigned by mail or otherwise.” 

As shown previously, paragraph 1 of this agreement 
provides that all transactions undertaken pursuant to 
it were done subject to various rules and regulations. 
In construing a written instrument, the court must 
look to the agreement in its entirety. Mills v. Aetna 
Ins. Co., 168 Neb. 612, 96 N. W. 2d 721 (1959). In ascer- 
taining the agreement between the parties, the court 
must, in addition to the written agreement, consider 
any oral understandings, in this case the defendant’s in- 
structions to his broker when he opened his account. 

Paragraph 7 merely authorizes the plaintiff to take 
certain actions if certain events happen. Paragraph 9 
requires the undersigned to discharge “obligations.” 
Paragraph 14 appears to be designed primarily for the 
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purposes of establishing certainty as to the figures. Any 
interpretation of these three paragraphs which would 
have the effect of making the customer absolutely lia- 
ble for any action taken by the plaintiff would be un- 
conscionable. There is no merit to this contention. 

The plaintiff also finds error in the District Court’s 
refusal to give instructions Nos. 1 and 2 tendered by 
the plaintiff. At the trial, the defendant testified that 
he did not read the customer’s agreement, the hedging 
letter, or the authorization to transfer funds between 
his nonregulated and regulated accounts, even though 
he signed these documents. He admitted that he had 
the opportunity to read the customer’s agreement, but 
did not do so. He stated that he was just handed a 
bunch of papers which they said had to be signed, and 
he signed them. He stated that he had no knowledge of 
what these documents contained, prior to being on the 
witness stand. 

The plaintiff's requested instruction No. 1 reads as 
follows: ‘You are instructed that the fact that the De- 
fendant, Mr. Kay Palmer, may have failed to read the 
documents, including the customer agreement, which he 
executed with the plaintiff, First Mid America, Inc., 
should not be considered as relieving him of his obliga- 
tions nor the consequences which are imposed under 
the provisions of those documents.” 

While it is true in Nebraska that, in the absence of 
fraud, one who does not read a contract before signing 
it cannot later relieve himself of its burdens; e.g. Ab- 
bott v. Abbott, 188 Neb. 61, 195 N. W. 2d 204 (1972), 
we are of the opinion that under the circumstances the 
District Court was correct in refusing this instruction. 
The trial court is not required to give a proffered in- 
struction which unduly emphasizes a part of the evi- 
dence in the case. Bowley v. Airport Authority of Oma- 
ha, 186 Neb. 292, 182 N. W. 2d 911 (1971). This in- 
struction tended to focus undue attention upon the cus- 
tomer’s agreement, whereas the agreement between the 
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plaintiff and the defendant consisted of both written 
and oral understandings. 

The plaintiff's requested instruction No. 2 sought to 
instruct the jury that unless it found for the defendant 
on one of his defenses, he was liable to the plaintiff for 
$31,329.11 plus 9 percent interest from August 24, 1973. 
This instruction would have given the impression that 
the defendant was either liable for everything, or liable 
for nothing. There was no error in refusing it. 

We therefore come to the conclusion that the submis- 
sion of the case to the jury was proper and that the 
District Court’s determination refusing a directed ver- 
dict, refusing a judgment notwithstanding the verdict, 
or for a new trial was correct, and that submitting the 
case to the jury was without prejudicial error. In light 
of these holdings, it becomes unnecessary to consider the 
cross-appeal or other contentions made by the parties. 

The judgment of the District Court is correct and is 
affirmed. 

AFFIRMED. 


IN RE INTERESTS OF CHRISTOPHER J. T1BBS, DANIcA TIBBs, 
AND SUSAN TIBBS, MINOR CHILDREN UNDER 18 YEARS OF 
AGE, 

STATE OF NEBRASKA, APPELLEE, V. MELVIN TIBBS, APPELLANT, 
IMPLEADED WITH JOANNE! TIBBS, APPELLEE, 


248 N. W. 2d 330 


Filed December 22, 1976. No. 40550. 

1. Infants: Parent and Child. The right of a parent to maintain 
the custody of his children is a natural, but not an inalienable, 
right, and the public has a paramount interest in the protection 
of the rights of the children. 

2. Infants: Parent and Child: Courts. An appeal of a case brought 
under Chapter 43, article 2, R. R. S. 1948, is heard in this court 
by trial de novo upon the record, although the findings of fact 
made by the trial court will be accorded great weight because 
the trial court heard and observed the parties and the witnesses. 
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Appeal from the District Court for Gage County: 
Wi.u1AM B. Rist, Judge. Affirmed. 


Jerry L. Snyder, for appellant. 
Charles W. Balsiger, for appellee State. 
K. E. Mahlin, for appellee Joanne Tibbs. 


Dean Dalke, guardian ad litem of Christopher Tibbs 
et al. 


Heard before Wuite, C. J., SPENCER, BOoSLAUGH, 
McCown, NewrTon, CLINTON, and BropKEy, JJ. 


BRODKEY, J. 

On or about December 26, 1974, the county attorney 
of Gage County, Nebraska, filed separate amended pe- 
titions in the county court of Gage County, juvenile di- 
vision, alleging that Christopher J. Tibbs, age 5, Susan 
Tibbs, age 4, and Danica Tibbs, age 2, the children of 
the appellant, Melvin Tibbs, and his wife, Joanne Tibbs, 
were children as described in section 43-202(2) (b)(c) 
(e), R. S. Supp., 1974, and further alleging that the pa- 
rental rights between the parents of said minor children 
should be terminated due to the fact that the parents 
have substantially and continually or repeatedly ne- 
glected the children and refused to give the children 
necessary parental care and protection. 

Section 43-202, previously referred to, provided, so 
far as material herein, that the county court in each 
county shall have: “Exclusive original jurisdiction * * * 
as to the following: * * * (2) Any child under the 
age of eighteen years * * *; (b) who lacks proper pa- 
rental care by reason of the fault or habits of his par- 
ent, guardian, or custodian; (c) whose parent, guard- 
ian, or custodian neglects, is unable, or refuses to pro- 
vide proper or necessary subsistance, education, or 
other care necessary for the health, morals, or well- 
being of such child; * * * or (e) who is in a situation 
or engages in an occupation dangerous to life or limb 
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or injurious to the health or morals of such child; * * *.” 
Section 43-209, R. S. Supp., 1974, provides, among other 
things, that: “The court may terminate all parental 
rights between the parents * * * and such child when 
the court finds the action to be in the best interests of 
the child and it appears by the evidence that one or 
more of the following conditions exists: * * * (2) The 
parents have substantially and continuously or repeated- 
ly neglected the child and refused to give the child nec- 
essary parental care and protection; * * * (5) The par- 
ents are unable to discharge parental responsibilities 
because of mental illness or mental deficiency, and 
there are reasonable grounds to believe that such con- 
dition will continue for a prolonged indeterminate period; 
ok oR 0? 

A hearing was had on the three petitions in the Gage 
County court on January 17, 1975, on which date the 
court entered an order finding that said children were 
those described in section 43-202, R. S. Supp., 1974, and 
also finding that there were sufficient facts to termi- 
nate all parental rights of both parents. However the 
court reserved ruling as to whether the parental rights 
would be terminated until further order of the court. 
A further hearing was held in the county court on Feb- 
ruary 11, 1975, in which the court reaffirmed the find- 
ings contained in its order of January 17, 1975, again 
without a determination at that time to terminate the 
parental rights of the parents. The court placed the 
children temporarily with the welfare office of Gage 
County and granted physical custody of the children to 
the appellant, Melvin Tibbs, subject to the following 
terms and conditions: (1) That he enroll Christopher 
in kindergarten in Beatrice; (2) that he enroll Susan 
and Danica in a day-care center in Beatrice and pro- 
vide adult supervision for the children when he could 
not be with them; (3) that he live alone with the chil- 
dren, but that the mother, Joanne Tibbs, was to have 
the right to visit said children from 1 p.m. to 5 p.m., on 
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Sundays. The hearing on the adjudication of parental 
rights was continued to a future date. 

An appeal was taken to the District Court for Gage 
County where, on July 3, 1975, the court affirmed the 
finding of the county court that the minor children are 
ones described in section 43-202(2), R. S. Supp., 1974, 
but found that since no order had been entered by the 
county court with regard to the termination of parental 
rights, there was no basis for consideration of that issue 
by the District Court; and it remanded the proceedings 
to the county court with directions that the county 
court make and enter its order and judgment with re- 
spect to the prayer for termination of parental rights 
on or before September 5, 1975. 

An adjudication hearing was held in the county court 
on August 28, 1975, and an order was entered on that 
date terminating the parental rights of both parties, 
awarding the care of said children to the Nebraska 
State Department of Public Welfare with authority to 
consent to the legal adoption of said children. In its 
order the court found that the parents had substantially 
and continually or repeatedly neglected the children 
and refused to give the children the necessary parental 
care and protection, and that grounds exist for termi- 
nation of the parental rights of each parent; and the 
court further found that it was in the best interests 
of said children that all parental rights should be termi- 
nated. 

The appellant then perfected his appeal to the Dis- 
trict Court for Gage County, which, on October 16, 1975, 
consolidated the three cases; and, on motion of the 
State, affirmed the judgment of the county court ter- 
minating the parental rights, and placing the children 
with the Nebraska State Department of Public Welfare. 
The court specifically found that the evidence adduced 
supported the action of the county court and that the 
action of said court was not an abuse of discretion. It 
should be noted that in all these proceedings the chil- 
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dren were at all times represented by a guardian ad 
litem appointed by the court. 

The appellant has appealed from the decision of the 
District Court to this court, challenging the termina- 
tion of his parental rights and the sufficiency of evi- 
dence in support thereof. Although a great deal of evi- 
dence was presented in all the hearings with reference 
to the conduct and mental capacity of Joanne Tibbs, 
wife of Melvin Tibbs, the evidence adduced is uncon- 
tradicted that she suffered from schizophrenia, chronic 
undifferentiated type, without any prospects of being 
cured, and that she had injured the children and others 
in the past, and could be a danger to them in the future, 
without being aware of the consequences of her behav- 
ior. The evidence indicates that she has now moved to 
her parent’s home in New Jersey, and is no longer re- 
siding with appellant; and also that separation proceed- 
ings instituted by appellant are pending. However she 
did not file a notice of appeal in this case, and her pa- 
rental rights are not an issue in this appeal. The issue 
to be decided herein is whether the facts justify the 
termination of the parental rights of the father, Mel- 
vin Tibbs, or whether the courts below abused their dis- 
cretion in so doing. 

It is the contention of the appellant that the courts 
below, in deciding that issue on the basis of what was in 
the best interests of the children, ignored the natural 
rights of the parents to their children. This court has 
held that while every effort should be made to protect 
the rights of parents to their children, the public also 
has a paramount interest in the protection of the rights 
of those children. The right of parental control is a 
natural, but not an inalienable, right. State v. Loomis, 
195 Neb. 552, 239 N. W. 2d 266 (1976). We have also 
held that an appeal of a case brought under Chapter 43, 
article 2, R. R. S. 1943, is heard in this court by trial de 
novo upon the record. See State v. Johnson, 196 Neb. 
795, 246 N. W. 2d 591 (1976), and cases cited therein. 
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We have also held that even though the trial is de novo 
upon the record, the findings of fact made by the trial 
court will be accorded great weight for the reason the 
trial court heard and observed the parties and the wit- 
nesses. State v. Johnson, supra; State v. Kinkner, 191 
Neb. 367, 216 N. W. 2d 165 (1974); Mingus v. Stuchlick, 
185 Neb. 139, 174 N. W. 2d 194 (1970). 

Numerous witnesses testified at the various hearings 
held in connection with the Tibbs children, and a con- 
siderable volume of evidence was received, some of it 
contradictory. No purpose would be served in detailing 
the testimony of the various witnesses. We have ex- 
amined the entire record and have concluded that there 
is ample evidence in it to support the findings of the 
District and county courts that appellant substantially 
and continuously or repeatedly neglected to give the 
children the necessary parental care and protection so 
as to justify the termination of his parental rights. 

The record reflects that Melvin Tibbs is a man 39 
years of age who had served in the military service in 
Korea and who had received an honorable discharge. 
He married Joanne Tibbs in 1968 and is the father of 
the three children involved in this action. He is en- 
gaged in part-time farming and part-time construction 
work; and, for a period of approximately 1 year prior 
to the proceedings herein, was in the process of re- 
modeling an old house in Virginia, Nebraska, in which 
he and his family resided. The record reveals that in 
December of 1974, prior to and at the time of the in- 
stitution of the proceedings, and notwithstanding that 
he was receiving reasonably good earnings, the home 
he provided for his family was dirty, disorderly, and 
unsanitary, as amply verified by photographs of the 
home introduced in evidence and by the testimony of 
witnesses. There is testimony that the children were 
frequently unclean and dressed in inadequate and ill- 
fitted clothing, and were often unclean when taken to 
the day-care center in Beatrice pursuant to the order 
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of the court. There is also evidence that the child 
Christopher had a penchant for destroying toys at the 
day-care center. The record reveals that appellant on 
occasions acted violently toward both his wife and his 
children, and there is testimony that Christopher had 
a mark on his back as the result of being hit by the 
buckle on a belt while being disciplined by appellant. 
Witnesses also testified that the youngest child, Danica, 
received a cut on her body from a broken ash tray as 
the result of an accident which occurred when appel- 
lant pushed or shoved his wife. Also, it appears that 
two of the children had continuous bedwetting prob- 
lems. Although Melvin Tibbs attributed many of those 
conditions to the fact that he was unable to get his 
wife Joanne to take her medication and properly super- 
vise the children, the fact is that after the first hearing 
in county court, he violated the order of the court-en- 
tered at that time directing him to live alone with the 
children, but granted Joanne visitation rights. The 
evidence reveals that he often allowed her to stay over 
night with him and the children and also allowed her to 
be with the children while he was at work. 

In the original hearing in county court, Melvin Tibbs 
testified that his wife was a fine mother and house- 
keeper, but in the hearing in District Court he changed 
his testimony. In explaining why he had taken his wife 
back to New Jersey to reside with her parents, and was 
willing to proceed with a separation action pending be- 
tween them, he testified that he felt his wife Joanne 
was totally incapable of taking care of the children and 
that her presence would result in the mental impair- 
ment of the children, which resulted in a comment by 
the District Judge that he believed the appellant would 
willingly change his testimony to substantiate his posi- 
tion at any given time. 

There is, however, evidence in the record favorable 
to appellant to the effect that the children had been 
examined by doctors who had found them normal, both 
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mentally and physically, and that they were not mal- 
nourished. Also in evidence is a letter written to the 
court by a juvenile probation officer of Gage County, 
dated May 15, 1975, indicating that on an apparently 
unannounced visit to the Tibbs home the officer found 
the rooms “relatively clean,” with food in the refrigera- 
tor, childrens’ clothes in the closet, and toys for them 
to play with. The appellant denied he had hit or beaten 
the children, but his wife, Joanne, testified that appel- 
lant had thrown the boy Christopher across the room 
onto a metal headboard of a bed, causing injuries, ap- 
proximately 214 years prior to the hearing. Notwith- 
standing Joanne’s mental condition, the weight of her 
testimony was for the court, who observed her while 
she testified. 

Although appellant has indicated a willingness to ac- 
cept conditions of close supervision of his family by the 
State Department of Public Welfare if the children are 
left in his custody, it must be remembered that he has 
already had one chance to do that, as he was given 
physical custody of the children under supervision of the 
Welfare Department from approximately February 11, 
1975, the date of the original order of the county court, 
to approximately August 28, 1975, on which date the 
county court entered its order providing for the termi- 
nation of parental rights, a period of over 6 months. 
During that period, he violated the clear order of the 
court, and the condition of the children did not appear 
to have improved. Although the appellant would like 
additional time to demonstrate his ability to properly 
care for his children, we point out that this litigation 
has been pending for approximately 2 years, and the 
best interests of the children require that it be brought 
to final conclusion without further delay. 

We conclude there is sufficient evidence in the record 
to justify the action taken by the courts below and the 
judgment of the District Court is affirmed. 

AFFIRMED. 
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CLINTON, J., dissenting. 

I respectfully dissent. First, the opinion recites that 
Joanne Tibbs is no longer in the home of the appellant. 
It was Joanne’s unsupervised presence in the home 
which constituted the danger to the children. Her ab- 
sence removes the sole justifiable reason for absolute 
termination of the parental rights of the appellant. A 
parent’s right to the custody, care, companionship, and 
love of his or her childen ought not to be taken away 
simply because that spouse found it difficult to finally 
choose between his duty to his wife and his duty to his 
children. This court makes specific mention of Joanne’s 
testimony that Tibbs had thrown one of the children 
across the room. Tibbs absolutely denied this. That 
Joanne Tibbs was and is a badly mentally disturbed per- 
son, divorced from reality, is clearly evidenced by the 
reading of her testimony in the record. No credence 
whatever should be placed on such testimony. 

Secondly, the opinion, at least by implication, deni- 
grates the natural and fundamental right of a parent 
to his child and the right of a child to his parent. This 
case involves not mere custody, but absolute termina- 
tion of the parent-child relationship. That relationship 
ought not to be lightly severed. A parent may, of 
course, by misconduct which jeopardizes the permanent 
welfare of the child, forfeit his right to custody or even 
in extreme cases to the parent-child relationship, but 
before a court takes such a drastic step a necessity 
must be extremely clear. I do not believe it is in this 
case. 

One of the things we are sometimes inclined to for- 
get is what may happen to such children when the pa- 
rental relationship is terminated. Frequently they be- 
come mere wards of the state, inmates of institutions 
or foster homes, which in many cases cannot replace 
even a less than perfect parental relationship. 

The statement in this case and in State v. Loomis, 
195 Neb. 552, 239 N. W. 2d 266, that the right of the 
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state in the welfare of the child is paramount to that 
of the parent, does not, I believe, conform to the philo- 
sophical and historical views which have prevailed in 
this country from the beginning. The natural rights of 
parent and child were, I am sure, considered so obvious 
and fundamental that no special mention of them in 
the Bill of Rights was thought to be required. The 
mutual rights of parent and child are, I believe, among 
those “retained by the people” under Amendment IX to 
the Constitution of the United States. 


GEORGE STEWART, JR., APPELLANT, Vv. NoRTH SIDE PRODUCE 
COMPANY, A CORPORATION, ET AL., APPELLEES. 
248 N. W. 2d 37 


Filed December 22, 1976. No. 40601. 


Contracts: Employer and Employee: Time. An employment con- 
tract with no fixed term may be terminated at any time by 
either the employer or the employee, at his own pleasure. 


Appeal from the District Court for Douglas County: 
Donatp J. HAMILTON, Judge. Affirmed. 


Jon B. Abbott, for appellant. 


Frederick S. Cassman of Abrahams, Kaslow & Cass- 
man, for appellees. 


Heard before Wurrts, C. J.. McCown, and CLinton, JJ., 
and Stuart and Rist, District Judges. 


Stuart, District Judge. 

This is an appeal from the sustaining of a demurrer 
to plaintiff’s petition. 

Plaintiff’s petition alleged defendant North Side Pro- 
duce Company employed plaintiff as a truck driver un- 
der an employment contract with no fixed term. De- 
fendant Jordan, acting within the scope of his employ- 
ment by defendant North Side Produce Company, an- 
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nounced a policy: “That if any further mechanical 
breakdowns of the company’s trucks occurred, some- 
body would be fired.” Following mechanical trouble in 
a truck assigned to plaintiff, plaintiff was fired, and 
plaintiff’s petition prayed for damages incurred by rea- 
son of this discharge. For his second cause of action 
plaintiff alleged defendant Jordan, acting within the 
scope of his employment, later informed prospective 
employers of plaintiff that he had been fired for cause, 
and thereupon prayed for damages for slander. 

It was held in State v. Employers of Labor, 102 Neb. 
768, 169 N. W. 717 (1918): “If there is no contract for 
any fixed term of employment, the employer may dis- 
charge, or the employee stop work, at his own pleasure.” 
This holding was quoted and followed in the case of 
Ploog v. Roberts Dairy Co., 122 Neb. 540, 240 N. W. 764 
(1932), and it is the controlling rule of law on plaintiff’s 
first cause of action. 

The plaintiff’s brief does not argue the trial court’s 
action in sustaining the demurrer as to the cause of ac- 
tion for slander and therefore it will not be considered 
here. See Rule 8a 2(3), Revised Rules of the Supreme 
Court, 1974. 

The judgment of the District Court was correct and 
is affirmed. 

AFFIRMED. 


ANN C. BARTLEY, APPELLANT, V. JOSEPH R. BARTLEY, 
APPELLEE. 
248 N. W. 2d 39 


Filed December 22, 1976. No. 40610. 


1. Divorce: Parent and Child: Infants. A decree fixing custody 
of a minor child will not be modified unless there has been a 
change of circumstances indicating that the person having cus- 
tody is unfit for that purpose or that the best interests of the 
child require such action. 
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2. Divorce: Parent and Child: Infants: Adultery. While adultery 

does not, as a matter of law, deprive a parent of the custody 

- of a minor child, it is a factor which may properly be considered 

by the trial court in determining what is in the best interest 

of the child. This is particularly true when the parent cohabits 
out of wedlock in the home where the child lives. 


Appeal from the District Court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed. 


Michael Kelley of Kelley & Kelley, for appellant. 
Walter J. Matejka and William E. Pfeiffer, for appellee. 


Heard before WuiTeE, C. J.. McCown, and Ciinton, JJ., 
and Stuart and Rist, District Judges. 


Rist, District Judge. 

Ann C. Bartley appeals from an order of the District 
Court for Douglas County, Nebraska, modifying the de- 
cree of dissolution of marriage of the parties by termi- 
nating appellant’s custody of the minor child of the par- 
ties, Joseph Matthew Bartley, and awarding custody of 
the child to Joseph R. Bartley, the appellee. 

The marriage of the parties was dissolved by the Dis- 
trict Court on July 5, 1973. The decree awarded cus- 
tody of their minor child, born September 8, 1970, to the 
appellant, subject to reasonable visitation by appellee. 

On January 11, 1974, appellant filed an application 
with the court for permission to remove the child to 
Dallas, Texas, where she had secured improved employ- 
ment. The application was heard on January 25, 1974, 
and an order entered January 30, 1974, giving appellant 
permission to remove the child to Dallas and modifying 
the decree of dissolution to provide that appellee should 
have the child during January, February, and March of 
each year until the child reached the age of 6 years, and 
thereafter during the months of June, July, and August 
of each year. The parties were also to alternate having 
the child a week at Christmas. 

Appellant and the child moved to Dallas in February 
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1974. She there married Tommy Nash in June of 1974, 
which marriage ended in divorce approximately 1 year 
later. No children were born of this marriage. The 
divorce action was brought in Texas by Mr. Nash. Ap- 
pellant testified the reason for the divorce was that 
Nash did not want the child in their home. 

Following the modification of the decree appellee first 
had the child in his home commencing in late December 
1974, and continuing until the end of March 1975, when 
the child was returned to appellant. In April 1975, ap- 
pellant called the appellee and advised him she was 
having marital difficulties and requested that he take 
the child for that reason. Appellee went to Dallas and 
returned with the child to Omaha. The child remained 
with appellee until July 6, 1975, when appellant came 
to Omaha and returned to Dallas with him. 

The child’s stay in the home of appellee and his pres- 
ent wife on these occasions appears to have been both 
happy and harmonious. 

In late July or early August 1975, the appellant and 
the child moved into the home of Paul Cooper in Dal- 
las, where they lived with Cooper up to the time of the 
hearing on appellee’s application to change custody. Ap- 
pellant and Cooper were not married, although they 
both testified they planned to marry approximately 1 
month after the date of hearing. Cooper has been 
previously married and divorced with no children of 
that marriage. 

While the child was in Dallas appellant worked but 
made arrangements for the child to attend a private 
school and day center of apparent good quality. 

The appellee married Kathleen Bartley on September 
14, 1974, after having lived with her for approximately 
1 year. Kathleen Bartley had been married twice be- 
fore, one marriage ending in divorce and the other by 
annulment. She has no children by her previous mar- 
riages. Her present marriage to appellee is apparently 
proceeding in a satisfactory manner. 
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At the hearing to change custody Kathleen Bartley 
testified to a conversation she had with the appellant 
in the summer of 1974 at the home of appellant’s par- 
ents. She testified that appellant then said she could 
not control the child and that she would give up the 
child if her parents wouldn’t object — that she couldn’t 
take pressure from her parents and friends. When 
questioned about this conversation appellant’s response 
was “TI don’t remember saying that I would give up Joey 
to Joe. I don’t remember saying that.” 

The record reflects that both parties are gainfully 
employed. Appellee’s present wife works occasionally. 
Paul Cooper is self-employed and owns his home and a 
rental property in Dallas. 

The record sustains the conclusion that both parties 
have affection for the child. 

The applicable rules of law in this case are: A de- 
cree fixing custody of minor children will not be modi- 
fied unless there has been a change of circumstance in- 
dicating that the person having custody is unfit for that 
purpose or that the best interests of the child require 
such action. Bennett v. Bennett, 189 Neb. 654, 204 N. 
W. 2d 379; Carper v. Rokus, 194 Neb. 113, 230 N. W. 2d 
468. 

In determining with which of the parents a child shall 
remain, the court shall not give preference to either 
parent based on the sex of the parent and no presump- 
tion shall exist that either parent is more fit to have 
custody of the child than the other. § 42-364, R. S. 
Supp., 1976. 

While adultery does not, as a matter of law, deprive 
a parent of the custody of a minor child, it is a factor 
which may properly be considered by the trial court in 
determining what is in the best interests of the child. 
Chilese v. Chilese, 196 Neb. 784, 246 N. W. 2d 475. 

It is clear from the record that a change of circum- 
stance respecting custody has occurred since the decree 
was modified on January 30, 1974, permitting appellant 
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to move to Dallas with the child. Since that date she 
entered into a marriage which was short-lived and ap- 
parently so unpleasant that she requested appellee to 
keep the child for an extended period in 1975 over and 
beyond the visitation period provided by court order. 
At the conclusion of that marriage she moved with the 
child into the home of a man to whom she was not mar- 
ried and openly and continuously cohabited with him 
—.a condition that continued up to and including the 
time of the custody hearing. The duration of this co- 
habitation was such as would expose its nature to the 
child. The record would also sustain the conclusion 
that she was ambivalent on occasion about wanting 
the child and that she was responding in some degree 
to family influence in her resistance to the change of 
custody. The record also shows that since the modifi- 
cation appellee has remarried and the marriage appears 
to be proceeding satisfactorily. 

It should be noted that while both parties have co- 
habited out of wedlock since the dissolution, the record 
reflects that appellee remarried before the child again 
lived in his home. This is not the case with respect to 
appellant and Cooper. 

The trial court at the conclusion of the hearing criti- 
cized the conduct of both parties, noting it. made his 
task difficult; but he assessed the home of appellee as 
being more stable than that of the appellant, being one in 
which the child of the parties had the best chance for a 
satisfactory family relationship and that the best inter- 
ests of the child required that appellee be given cus- 
tody. The record supports this conclusion. 

We note again the well-established rule that: “The 
decision of the trial judge is peculiarly entitled to re- 
spect. The court saw all the parties and witnesses; it 
was in closer touch with the situation than this court 
which is limited to a review of a written record. * * * 
we cannot overlook the fact that the judgment of the 
trial court is entitled to great weight in determining the 
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best interests of children in custody proceedings.” 
Fisher v. Fisher, 185 Neb. 469, 176 N. W. 2d 667. See, 
also, Chilese v. Chilese, supra. 
The judgment of the District Court was correct and 
is affirmed. 
AFFIRMED. 


JANICE ALEXANDER ET AL., APPELLEES, V. SCHOOL DISTRICT 
No. 17 or THuRSTON County, NEBRASKA, A POLITICAL SUB- 
DIVISION OF THE STATE OF NEBRASKA, ALSO KNOWN AS 
WINNEBAGO PUBLIC SCHOOLS, ET AL., APPELLANTS. 

248 N. W. 2d 335 


Filed December 22, 1976. Nos. 40647, 40648, 40649, 40650, 40651, 
40652, 40653. 


1. Schools and School Districts: Statutes. Substantial compliance 
with section 79-1254, R. S. Supp., 1975, is all that is required 
of a school district. 

2. Schools and School Districts: Statutes: Notice. The notice re- 
quired by section 79-1254, R. S. Supp., 1975, may be remedied 
by amendment if defective and where there is no prejudice to 
the parties involved an objection based on the original notice 
is without merit. 

8. Schools and School Districts: Statutes: Notice: Waiver. Par- 
ticipation in the hearing required under section 79-1254, R. S. 
Supp., 1975, is ordinarily a waiver of any defect in the notice 
of the hearing. 

4. Schools and School Districts: Statutes: Continuances: Waiver: 
Time. A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agreement 
of counsel cannot later object that the hearing was held after 
the date specified in ithe statute. 

5. Judgments: Pleadings. A judgment must respond to the plead- 
ings. 

6. Public Meetings Act: Hearing: Time. An issue concerning an 
alleged violation of the Public Meetings Act must be promptly 
and properly raised in the lower court or tribunal. 

7. Public Meetings Act: Hearing: Notice: Waiver: Time. Any 
person who has notice of a public meeting and attends the 
meeting but fails to object at the meeting to the failure of the 
public body to give “publicized notice’ of the meeting as re- 
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quired by section 84-1411, R. S. Supp., 1976, waives his right 
to object at a later date to formal action taken at the meeting 
on the ground that the public body failed to give the notice 
required by the statute. 
Appeals from the District Court for Thurston County: 
Wa ter G. Huser, Judge. Reversed and remanded with 
directions. 


Neil R. McCluhan of Kindig, Beebe, McCluhan, 
Rawlings & Nieland, for appellants. 


Theodore L. Kessner of Crosby, Guenzel, Davis, Kess- 
ner & Kuester, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinton, and Bropkey, JJ. 


Bosaucu, J. 

These cases which were consolidated for briefing and 
argument in this court, arise out of controversies con- 
cerning the termination of teachers’ contracts. The 
plaintiffs are teachers who were employed by the de- 
fendant school district during the 1974-75 school year. 

On April 11, 1975, the board of education of the de- 
fendant voted not to renew the plaintiffs’ contracts for 
the next year. Letters dated April 14, 1975, were 
mailed to each of the plaintiffs advising them that their 
contracts would not be renewed. Each of the plaintiffs 
requested a hearing pursuant to section 79-1254, R. S. 
Supp., 1975. The defendant then notified the plaintiffs 
that the hearings would be held on April 24, 1975. 
These notices also contained a statement of the reason 
or reasons why each contract was not being renewed 
and a list of the witnesses who would testify for the de- 
fendant at the hearing. 

On April 24, 1975, counsel representing the plaintiffs 
called the counsel for the defendant and requested that 
the hearing be “deferred to a later date.” Counsel for 
the defendant agreed to this request and by agreement 


VoL. 197] SEPTEMBER TERM, 1976 253 
Alexander v. School Dist. No. 17 


between counsel the hearing was eventually held on 
June 24, 1975. 

Case No. 40647 was filed June 18, 1975, to enjoin the 
defendant school district and the members of its board 
from holding a hearing and from interfering with the 
rights of the plaintiffs to continuing employment with 
the defendant district during the 1975-76 contract year. 
The trial court did not grant a temporary restraining 
order or a temporary injunction. At the hearing on 
June 24, 1975, the defendant’s board heard evidence 
concerning each of the plaintiffs and then voted to ter- 
minate the contract of each plaintiff. The plaintiffs 
. offered no evidence at the hearing. 

Case No. 40648 through case No. 40653 are proceed- 
ings in error commenced in the District Court to re- 
verse and vacate the actions of the defendant’s board 
terminating the contracts of the plaintiffs. The trial 
court found generally for the plaintiffs and reversed 
and vacated the decision of the board terminating the 
contract of each plaintiff. The trial court found spe- 
cifically that the actions of the defendant’s board were 
in violation of article 14 of Chapter 84 of the Nebraska 
statutes and void. The trial court made similar find- 
ings in case No. 40647 and restrained the defendants 
from interfering with the rights of the plaintiffs to con- 
tinued employment by the defendant school district. 
The defendants have appealed. 

Section 79-1254, R. S. Supp., 1975, which is applicable 
to Class II and III districts, provides generally that the 
contract of a teacher who holds a certificate which is 
valid for a term of more than 1 year shall be deemed 
renewed until a majority of the members of the school 
board vote on or before May 15 to amend or terminate 
the contract. After a contract has been in force for 2 
years a contract may not be terminated except for just 
cause. The secretary of the board is required to notify 
the teacher in writing not later than April 15 of any 
conditions of unsatisfactory performance or other con- 
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ditions which the board considers may be just cause. 
The teacher has a right to request a hearing before the 
board within 5 days of the receipt of the notice. If re- 
quested, an evidentiary hearing is to be held within 10 
days and the decision of the board shall be based upon 
the evidence produced at the hearing. 

The record shows substantial compliance with section 
79-1254, R. S. Supp., 1975, by the defendant school dis- 
trict. The action on April 11, 1975, authorized the no- 
tice sent to each of the plaintiffs on April 14, 1975. 
Some of these notices failed to set out the conditions of 
unsatisfactory performance or other conditions which 
the statute now requires for nonprobationary teachers 
under contracts entered into after February 26, 1975. 
Prior to the 1975 amendment to section 79-1254, R. R. 
S. 1943, the contract of a teacher in a school district of 
this class could be terminated for any cause whatsoever, 
or for no cause at all. Schultz v. School Dist. of Dor- 
chester, 192 Neb. 492, 222 N. W. 2d 578. 

In any event, the letters sent to the plaintiffs after 
they had requested a hearing contained a statement of 
the reason or reasons why each contract was not be- 
ing renewed and supplied any deficiency contained in 
the original notice and served as an amended or sub- 
stituted notice. The hearing was not held until more 
than 60 days later and there was no prejudice to the 
plaintiffs resulting from any deficiency in the original 
notices. 

It is generally held that participation in the hearing 
waives any defect in the notice. Schrader v. Cameron 
Township School Dist., 221 Iowa 799, 266 N. W. 473; Van 
Peursem v. Consolidated Ind. School Dist., 240 Iowa 
1100, 38 N. W. 2d 615; Million v. Board of Education of 
City of Wichita, 181 Kan. 230, 310 P. 2d 917; Board of 
Education of City of Eureka v. Jewett, 21 Cal. App. 64, 
68 P. 2d 404; Reagan v. Board of Directors, Republic 
School Dist. 309, 4 Wash. App. 279, 480 P. 2d 807. 

The plaintiffs contend that the defendant board lost 
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jurisdiction because the vote which effectively termi- 
nated the contracts did not take place until June 24, 
1975, long after the May 15 date specified in section 
79-1254, R. S. Supp., 1975. The record shows that the 
hearing was originally scheduled for April 24, 1975, but 
was continued at the request of plaintiffs’ counsel. The 
June 24, 1975, date was eventually fixed by agreement 
of counsel. Under these circumstances the plaintiffs 
cannot complain that the action by the board of the de- 
fendant school district was of no effect because it took 
place after May 15, 1975. 

The problem with respect to the Public Meetings Act 
is complicated by the fact that the statute was changed 
between the date originally set for the hearing, April 
24, 1975, and the date on which the hearing was held, 
June 24, 1975. Prior to May 27, 1975, the law provided 
that any formal action taken at a meeting other than 
while open to the attendance of the public shall be void. 
Former § 84-1405, R. R. S. 1943. There was no pro- 
vision concerning the effect of a failure to give public 
notice of the meeting. 

Laws of 1975, L. B. 325, effective May 27, 1975, re- 
pealed the old law and established new requirements. 
Section 84-1414(1), R. 5. Supp., 1976, now provides that 
any formal action of a public body made or taken in 
violation of any of the provisions of the act shall be de- 
clared void by the District Court. A suit to void any 
final action shall be commenced within 1 year of the 
action. 

Section 84-1414(3), R. 5. Supp., 1976, provides that any 
citizen may commence a suit for the purpose of requir- 
ing compliance with or preventing violations of the act. 

The petition filed in case No. 40647, the injunction 
case, was based on section 79-1254, R. S. Supp., 1975. 
The plaintiffs’ theory of the case was that the defend- 
ant district had failed to comply with the terms of the 
continuing contract law and the plaintiffs were entitled 
to employment for the succeeding year. The petition 
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was filed 6 days before the date set for the hearing, 
there was no mention or reference of any kind to the 
Public Meetings Act, and the petition was never 
amended. The prayer asked that the defendants be re- 
strained and enjoined from holding any hearings and 
from interfering with the rights of the plaintiffs to con- 
tinuing employment. Because there was no issue raised 
concerning the Public Meetings Act, none of the parties 
introduced any evidence concerning the matter of pub- 
lic notice other than the minutes or transcript. 

The petitions in error, filed in the other cases, similar- 
ly alleged a failure to comply with section 79-1254, R. S. 
Supp., 1975. There was no reference of any kind to the 
Public Meetings Act. 

It is a general rule that a judgment must respond to 
the pleadings. This court has held that a judgment 
based upon an issue not pleaded is a nullity. See, Lin- 
coln Nat. Bank v. Virgin, 36 Neb. 735, 55 N. W. 218; 
Branz v. Hylton, 130 Neb. 385, 265 N. W. 16; Hallgren v. 
Williams, 146 Neb. 525, 20 N. W. 2d 499; Miller v. City 
of Scottsbluff, 155 Neb. 185, 50 N. W. 2d 824; Muller 
Enterprises, Inc. v. Gerber, 178 Neb. 463, 133 N. W. 2d 
913. 

In Hardiman v. Dover, 111 N. H. 377, 284 A. 2d 905, 
the New Hampshire court pointed out that an issue con- 
cerning an alleged violation of a public meeting law 
“must be promptly and properly raised below, especially 
where it does not appear that the alleged violation was 
obvious, intentional, or prejudicial.” 

The plaintiffs, of course, had personal notice of the 
hearing on June 24, 1975. They attended, either in per- 
son or by counsel, and participated in the hearing. Al- 
though an objection was made to any proceedings in 
reference to continuing employment of the plaintiffs, 
no objection was made based upon a failure of the de- 
fendant to give “publicized notice” of the meeting as 
required by section 84-1411, R. S. Supp., 1976. 

The defendants argue that the plaintiffs waived any 
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right to object to the lack of public notice of the meet- 
ing by appearing at the hearing and participating in it. 
We think this argument has merit. Any person who 
has notice of a meeting and attends the meeting should 
be required to object specifically to the lack of public 
notice at the meeting, or be held to have waived his 
right to object on that ground at a later date. A timely 
objection will permit the public body to remedy its mis- 
take promptly and defer formal action until the re- 
quired public notice can be given. See Carter v. City of 
Nashua, 113 N. H. 407, 308 A. 2d 847. Since the plain- 
tiffs had personal notice of the hearing and appeared 
and participated in the hearing, but made no objection 
concerning a lack of public notice, they cannot now 
complain that the defendant failed to comply with the 
Public Meetings Act. 

The same rule is applicable in the other cases. Par- 
ticipation in the hearing without objection to the lack 
of public notice waived any right to object at a later 
date to the lack of public notice. 

The judgment in each case is reversed and each cause 
is remanded with directions to dismiss the action. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLANT, V. EpGcar L. NANcE, 
APPELLEE. 
248 N. W. 2d 339 


Filed December 22, 1976. No. 40682. 


1. Statutes: Criminal Law. A sensible construction will be placed 
upon a statute to effectuate the object of the legislation rather 
than a literal meaning that would have the effect of defeating 
the legislative intent. 

It is not necessary that a penal statute be 

written so as to be beyond the possibility of more than one 

construction. 
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3. A statute should be construed in the context 
of the object sought to be accomplished, the evils and mischief 
sought to be remedied, and the purpose to be served. 

4, A penal statute must be given an interpreta- 


tion which meets constitutional requirements if that can rea- 
sonably be done. 

5. Statutes: Criminal Law: Habitual Criminals. Under section 
29-2221, R. R. S. 1948, any person who has been twice previously 
convicted of crime, sentenced, and committed to prison for 
terms of not less than 1 year each, is deemed to be an. habitual 
criminal, without regard to the state or states in which the 
convictions occurred, and without regard to whether the con- 
victions were for a state or federal offense. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Remanded. 


Donald L. Knowles and Daniel W. Ryberg, for appel- 
lant. : 


Frank B. Morrison and Joseph F. Bataillon, for appel- 
lee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToN, CLINTON, and Bropkey, JJ. 


McCown, J. 

The defendant was charged on three separate counts 
of robbery, and an habitual criminal count. He was 
convicted on the three robbery counts. The District 
Court thereafter sustained a motion to dismiss the ha- 
bitual criminal charge. Leave has been granted by this 
court to docket error proceedings challenging that rul- 
ing under the provisions of section 29-2315.01, et seq., 
R. R. S. 1943. 

The habitual criminal charge against the defendant 
here was based upon one prior conviction and commit- 
ment in the State of Louisiana, and one prior convic- 
tion and commitment in the State of Missouri. Section 
29-2221, R. R. S. 1943, provides in relevant part: ‘“Who- 
ever has been twice convicted of crime, sentenced and 
committed to prison, in this or any other state, or by 
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the United States, or once in this state and once at least 
in any other state, or by the United States, for terms of 
not less than one year each, shall, upon conviction of a 
felony committed in this state, be deemed to be an ha- 
bitual criminal, * * *.” 

Our habitual criminal law does not set out a separate 
and distinct crime but provides for enhanced penalties 
for later felony convictions because of the repetition of 
criminal conduct. See State v. Losieau, 182 Neb. 367, 
154 N. W. 2d 762. 

It is contended that a strict and literal interpretation 
of section 29-2221, R. R. S. 1943, excludes a case such as 
the one now before us, in which one prior conviction 
was in one state and the other prior conviction was in 
a different state, and neither of those convictions was 
in the State of Nebraska. The argument is that the 
statute requires that there be two prior convictions in 
the same state or two prior convictions in the federal 
system. It is then argued that where there is only one 
conviction in any one state and not more than one con- 
viction by the United States, then at least one of the 
convictions relied upon must have been in Nebraska. It 
is obviously possible to interpret the statute in that 
fashion but such an interpretation would lead to absurd, 
unjust, and unconscionable results. Such a literal con- 
struction of the statute would mean, for example, that 
a defendant with two prior convictions in the State of 
Kansas could be charged as an habitual criminal in Ne- 
braska, while a defendant with one conviction in Kansas 
and one in Missouri could not be. It would also mean 
that a defendant with one prior conviction in Nebraska 
and one prior conviction in Kansas could be charged as 
an habitual criminal in Nebraska, while a defendant 
with one prior conviction in Kansas, and one prior fed- 
eral conviction could not be.-: Even a defendant with 
10 prior convictions in 10 different states, but none in 
Nebraska, could not be charged as an habitual crim- 
inal in Nebraska. Such results would not only be un- 
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reasonable, they would also pose serious constitutional 
objections. 

It is a fundamental rule of statutory construction that 
if possible a court will try to avoid a construction which 
leads to absurd, unjust, or unconscionable results. A 
sensible construction will be placed upon a statute to 
effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent. State v. Saltzman, 194 Neb. 525, 
233 N. W. 2d 914. 

In a penal statute it is not necessary that it be so 
written as to be beyond the mere possibility of more 
than one construction. A statute should be construed 
in the context of the object sought to be accomplished, 
the evils and mischief sought to be remedied, and the 
purpose to be served. Although a penal statute is re- 
quired to be strictly construed, it should be given a 
sensible construction. It must be given an interpreta- 
tion which meets constitutional requirements if that can 
reasonably be done. See State v. Lewis, 184 Neb. 111, 
165 N. W. 2d 569. 

We believe that the Legislature intended to provide 
that any person who has been twice previously convicted 
of crime, sentenced, and committed to prison for terms 
of not less than 1 year each, is to be deemed an ha- 
bitual criminal, without regard to the state or states in 
which the convictions occurred, and without regard to 
whether the convictions were for a state or federal of- 
fense. Any other interpretation distorts the meaning 
of the statute. This court has already held that the 
essential elements which an information must contain 
for a charge under the Habitual Criminal Act are that 
said person has been (1) twice previously convicted of 
crime, (2) sentenced, and (3) committed to prison for 
terms of not less than 1 year each. See State v. Harig, 
192 Neb. 49, 218 N. W. 2d 884. 

The dismissal of the habitual criminal charge herein 
was erroneous. The cause is remanded to the District 
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Court in accordance with the provisions of section 29- 
2316, R. R. S. 1943. 
REMANDED. 


NEBRASKA IM-PRuUV-ALL, INc., A NEBRASKA CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. WILBERT THEODORE SASS, 
APPELLANT AND CROSS-APPELLEE, 

247 N. W. 2d 924 


Filed December 22, 1976. No. 40685. 


1. Contracts: Trial. When a contract and the facts and circum- 
stances that aid in ascertaining the intent of the parties are 
insufficient to raise an issue of fact, the interpretation of the 
contract is a matter of law. 

2. Contracts: Trial: Evidence. Where on the trial of an issue 
of fact proof relating to the disputed issue is so clear and con- 
vincing that reasonable minds cannot reach different conclusions, 
it is the duty of the trial court to dismiss the jury and enter 
judgment in accordance with the evidence. 

8. Contracts: Sales: Time. Unless otherwise explicitly agreed, title 
passes to the buyer at the time and place at which the seller 
completes his performance with reference to the physical de- 
livery of goods, despite any reservation of security interest. 

4. Witnesses: Fees: Parties. A witness, not a party to a suit, is 
entitled to receive witness fees. 


Appeal from the District Court for Burt County: 
WALTER G. Huser, Judge. Affirmed as modified. 


Hurt & Gallant and Daniel A. Smith, for appellant. 


Nelson, Harding, Marchetti, Leonard & Tate and Duane 
L. Stromer, for appellee. 


Heard before Wurte, C. J., McCown, NEwTon, and 
BropkEy, JJ., and Ronin, District Judge. 


Ronin, District Judge. 


This is a law action in which the Nebraska Im-Pruv- 
All, Inc., a corporation, plaintiff and a prime distributor 
for its franchiser, seeks to recover from the defendant 
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Sass, an area distributor of the plaintiff, on a written 
franchise agreement for products sold and delivered, 
and for the additional sum of $1,000 which the plaintiff 
advanced to the defendant against commissions to be 
earned by him. The defendant’s counterclaim seeks re- 
covery for credits due him on the agreement. At the 
conclusion of the evidence, the court directed a verdict 
for the plaintiff in the sum of $2,624.90 and costs, and 
a verdict for the defendant on his counterclaim in the 
sum of $390. Defendant appeals and plaintiff cross-ap- 
peals as to the judgment entered against it on the coun- 
terclaim. We affirm the judgment entered by the court 
on plaintiff’s petition, and reverse the judgment entered 
on the defendant’s counterclaim. 

We briefly state the pertinent facts. Plaintiff was a 
franchisee of Im-Pruv-All, a Nebraska corporation, and 
was engaged in the business of selling micronutrients 
for the soil, vitamins and minerals for livestock, and 
preservatives for fermentable feed. Plaintiff as a prime 
distributor for its franchiser had the duty to secure and 
train area distributors and dealers in a prescribed ter- 
ritory in northeastern Nebraska. Area distributors 
were to have their own warehouses for storage of 
their products and to also sell as independent business- 
men. Plaintiff and defendant entered into a written 
agreement on February 15, 1974, and accepted on March 
5, 1974, which was called the franchise specification 
sheet, exhibit 2, by which defendant became an area 
distributor for the plaintiff. 

The franchise agreement contained the provision that 
the defendant was “to receive $125.00 per week draw 
against commissions earned from sales of products for 
eight (8) weeks commencing March 1, 1974.” Plaintiff 
performed its part of this provision of the contract by 
advancing said sums totaling $1,000 to the defendant, 
which amount has not been repaid by the defendant. 
The defendant did not receive any commissions for 
sales made to customers during this 8-week period, but 


Vou. 197] SEPTEMBER TERM, 1976 263 


Nebraska Im-Pruv-All, Ine. v. Sass 


did the following month. The defendant’s sales in ac- 
cordance with this agreement entitled him to commis- 
sions of nearly $12,000. Defendant rented a warehouse 
to store products purchased from plaintiff pending sales 
to his customers. 

The defendant was concerned from the beginning be- 
cause of his lack of funds to operate his business. 
Plaintiff agreed in writing to repurchase products 
stored in defendant’s warehouse in the event his business 
failed. Defendant was further allowed to sell products 
on credit. In July 1974, the defendant notified plaintiff 
that he would not continue to sell products on a full- 
time basis. He continued his sales on a part-time basis 
until he received a September 12, 1974, letter from 
plaintiff specifying his breach of the franchise agree- 
ment in a number of respects, and that his distributor- 
ship was canceled. Plaintiff thereafter refused to sup- 
ply defendant with additional products to replenish his 
inventory. There is no issue on the right of plaintiff 
to terminate the franchise agreement. On November 
25, 1974, plaintiff took possession of the products in de- 
fendant’s warehouse and credited his account in the 
amount that he had paid for such products. Plaintiff 
brings this action to recover the remaining balance due 
for products sold defendant which was unpaid, and to 
recover the $1,000 advanced to defendant. 

After the termination of the defendant’s distributor- 
ship, the defendant booked orders from customers to be 
delivered in the following spring of 1975. Defendant 
secured similar products from a South Dakota fran- 
chisee for these sales. Plaintiff’s president, Chris Young, 
made sales that spring to some of these customers, most 
of whom were originally customers of plaintiff. These 
sales occurred after the defendant’s distributorship had 
been ended. 

The first assignment of error is whether the defend- 
ant is indebted to the plaintiff for the $1,000 advanced 
to the defendant. The defendant contends that this 
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provision as to repayment of the money advanced is 
ambiguous and presented a question of fact as to 
whether repayment of the sums advanced to him re- 
quired repayment only if commissions were earned by 
defendant during the 8-week period that he drew the 
advancements, and that this question of fact was for 
the jury to determine. We hold that this provision of 
the written franchise agreement was clear and unam- 
biguous. The $1,000 advanced by plaintiff to the de- 
fendant was a loan which the defendant was legally 
obligated to pay whether or not he earned commissions 
during the period of 8 weeks he drew the advancements. 
The law is clearly established in this jurisdiction that 
where a provision in a written contract is not ambig- 
uous, the court must determine its meaning as a matter 
of law. Grantham v. General Tel. Co., 191 Neb. 21, 213 
N. W. 2d 439; Bishop Cafeteria Co. v. Ford, 177 Neb. 
600, 129 N. W. 2d 581. The trial court was correct in 
directing a verdict for the plaintiff as to the sum of 
$1,000 advanced by plaintiff to the defendant. 

The defendant further contends that he is entitled to 
credit for deliveries of the products made by plaintiff 
in the spring of 1975 to customers from whom the de- 
fendant had solicited sales the prior fall after the ter- 
mination of the franchise agreement of the parties. 
There had been no completion of the sales of the prod- 
ucts to the customers by the defendant. Such sales were 
made only when the customers accepted the product and 
paid for it. The booking of orders merely guaranteed 
the customers future delivery of the product at a speci- 
fied price. Most of the sales were made by plaintiff to 
its former customers which it clearly had a legal right 
to do. After termination of the franchise agreement 
the plaintiff was entitled to resume business relations 
~ with not only its own former customers, but those of 
the defendant as well, and the defendant was not en- 
titled to commissions on those sales. There was no 
longer any contractual prohibition for either party to 
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compete with each other. There was no restraint of 
trade clause in the terminated franchise agreement. 
Rambo v. Galley, 188 Neb. 692, 199 N. W. 2d 14; 28 A. 
L. R. 3d, 25, § 3. The trial court correctly denied the 
defendant any recovery on his counterclaim for sales 
made by plaintiff to its former customers where, after 
the termination of the franchise agreement, the defend- 
ant had solicited and booked orders from them. 

The trial court entered judgment for the defendant 
on his counterclaim in the sum of $390 as damages as a 
result of the plaintiff's violation of the distributorship 
agreement. The trial court restricted the defendant’s 
recovery to commissions on sales made by plaintiff to 
customers who had not been initially solicited by plain- 
tiff. The defendant’s motion for new trial does not 
challenge the termination of the franchise agreement by 
plaintiff for good cause in September 1974. The com- 
missions allowed the defendant by the court were for 
customer orders booked by the defendant after the can- 
cellation of the agreement and by reason of sales made 
to them by the plaintiff months later. The defendant’s 
counterclaim alleges that he was damaged by reason of 
the plaintiff’s violation of the distributorship agreement 
as to these particular sales which were made long 
after the agreement was canceled. The facts of this 
case preclude such recovery by the defendant for com- 
missions due under the canceled distributorship agree- 
ment with the plaintiff. We hold the trial court should 
have denied any recovery for the defendant on his 
counterclaim. 

The defendant further contends that he is entitled to 
credit for products sold to customers, which were sub- 
sequently returned to him. The provisions of the dis- 
tributorship agreement do not sustain this assertion. 
Item 9 of the agreement (exhibit 2), required the de- 
fendant to purchase the products from the plaintiff and 
to have them shipped to his warehouse. The plaintiff 
did advance credit to the defendant by maintaining a 
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security interest in its products purchased by defend- 
ant, Section 2-401(2), U. C. C., provides that: “Unless 
otherwise explicitly agreed title passes to the buyer at the 
time and place at which the seller completes his per- 
formance with respect to physical delivery of the goods, 
despite any reservation of a security interest * * *,” 
(Emphasis added.) The trial court was correct in de- 
nying the defendant credit for products sold to cus- 
tomers which were subsequently returned. 

The last assignment of error of the defendant is that 
the District Court erred in allowing witness fees for 
Chris Young and Lillian Young who are the sole officers 
and owners of all the stock of the plaintiff corporation. 
They testified as witnesses in this case. Section 33-139, 
R. S. Supp., 1976, provides for the allowance of witness 
fees in the District Court as follows: “Witnesses before 
the district court * * * shall receive twenty dollars * * * 
each day actually employed in attendance on the court, 

The foregoing statute contains no exceptions to the 
allowance of witness fees. The language of the statute 
is plain and unambiguous. No interpretation is required 
to ascertain its meaning. The trial court was correct 
in awarding witness fees to Chris Young and Lillian 
Young. 

The trial court was correct in all respects in granting 
a directed verdict for the plaintiff on its amended peti- 
tion and against the defendant in the sum of $2,624.90 
and costs; and its directed verdict for the defendant on 
its counterclaim against the plaintiff is reversed and the 
counterclaim is dismissed. 

AFFIRMED AS MODIFIED. 
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ScHott GraIN COMPANY, A CORPORATION, APPELLANT, V. 
JOHN RASMUSSEN, APPELLEE. 
248 N. W. 2d 42 


Filed December 22, 1976. No. 40722. 


Frauds, Statute of: Estoppel: Contracts: Waiver. Promissory es- 
toppel will not lie against a plea of the statute of frauds, unless 
the alleged promise relates to the intended abandonment or 
waiver of a legal right then held or to be held by the promissor. 


Appeal from the District Court for Dawes County: 
Rospert R. Moran, Judge. Affirmed. 


Judy L. Raetz, for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee. 


Heard before Wuite, C. J., BosLtaucH, Newron, and 
BropKEy, JJ., and Kuns, Retired District Judge. 


Kuwns, Retired District Judge. 


This is an appeal from an order dismissing an action 
for the recovery of damages for breach of contract for 
the sale of 10,000 bushels of winter wheat. The appel- 
lant pleaded the alleged contract; the appellee pleaded 
that the contract was invalid under the statute of 
frauds of the Uniform Commercial Code. The appellant 
argues that the promise by appellee to deliver said 
grain estopped him from claiming that defense. 

Taken in the light most favorable to the appellant, 
the evidence tends to show the following situation: Af- 
ter some preliminary conversations and negotiations, 
the appellee promised to sell 10,000 bushels of wheat to 
the appellant by an oral contract which was never re- 
duced to writing nor performed by either party in 
whole or in part; and in the expectation of future per- 
formance by the appellee, the appellant then obligated 
itself to sell an equivalent amount of wheat to another 
buyer and suffered damage when appellee disavowed 
the oral contract. The trial court dismissed the action 
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for the reason that the evidence showed that the con- 
tract was invalid under the statute of frauds and that 
the evidence was insufficient to establish any estoppel 
against the application of the statute. The situation 
thus reflected is identical with that shown in Farmland 
Service Coop, Inc. v. Klein, 196 Neb. 538, 244 N. W. 2d 86 
(1976). The opinion therein was adopted and filed dur- 
ing the pendency of the appeal in this case. It is not 
necessary to restate or to amplify the reasoning of that 
opinion. We adhere to it entirely. 

Other assignments of error have been made but the 
consideration thereof becomes unnecessary in view of 
the foregoing determination. 

The motion for dismissal was properly sustained. The 
judgment of the trial court is affirmed. 

AFFIRMED. 


AARON BERMAN, DOING BUSINESS AS BERMAN STEEL Co., 
APPELLEE AND CROSS-APPELLANT, V. THE UNITED STATES 
NATIONAL BANK, A NATIONAL BANKING CORPORATION, 
APPELLANT AND CROSS-APPELLEE, 

249 N. W. 2d 187 


Filed December 29, 1976. No. 40358. 


1. Uniform Commercial Code: Banks and Banking. A draft which 
says it is “payable through” a bank has the effect of desig- 
nating the bank as a “collecting bank.” § 3-120, U. C. C. 
Ordinarily whether a draft is a “payable through” draft is de- 
terminable by an examination of the face of the instrument. 
However, where the face of the instrument is ambiguous, it is 
sometimes permissible, depending upon the facts of the particular 
case, to look behind the instrument to determine whether the 
bank was in fact performing the functions of a “collecting bank” 
or those of a “payor bank.” 

2. Uniform Commercial Code: Banks and Banking: Words and 
Phrases. A “payor bank” means a bank by which an item is 
payable as drawn or accepted, and “collecting bank” means any 
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bank handling the item for collection except the payor bank. 
§ 4-105, U. C. C. 

3. Uniform Commercial Code: Banks and Banking: Notice. A col- 
lecting bank has the duty of making presentment, but is not 
ordered or authorized to pay the instrument out of the drawer’s 
account. It must exercise ordinary care in presenting an item, 
in sending notice of dishonor or nonpayment, and in returning 
an unpaid item. 

4. Uniform Commercial Code: Banks and Banking. A payor bank 
may charge its customer’s account for any items which are 
properly payable even though the charge may create an over- 
draft. 

5. Uniform Commercial Code: Banks and Banking: Time. A payor 
bank is required to settle for a demand item provisionally by 
midnight of the day of receipt, or become accountable for the 
amount unless it returns the item on that day. However, if 
it has made timely provisional settlement, it may revoke the 
provisional settlement up until its midnight deadline, that is, 
midnight on the day following. §§ 4-301, 4-302, U. C. C. 


6. A payor bank which failed to return 
an item to its forwarder by the midnight deadline is accountable 
to its customer for the late return of the item. This means 
that it is liable for the amount of the item. § 4-302, U. C. C. 

7. A decision by the payor bank not to 


return a demand item by the midnight deadline makes provi- 
sional settlement final. § 4-302, U. C. C. 

8. Uniform Commercial Code: Banks and Banking: Time: Contracts. 
Section 4-103, U. C. C., permits variation by agreement of some 
of the provisions of the Uniform Commercial Code. Section 
4-108(2), which reads as follows: ‘Federal reserve regulations 
and operating letters, clearing house rules, and the like, have 
the effect of agreements under subsection (1), whether or not 
specifically assented to by all parties interested in items handled,” 
authorizes clearing agreements creating a deadline earlier than 
the “midnight deadline.” 


Appeal from the District Court for Douglas County: 
Joun E. Murpny, Judge. Affirmed in part, and in part 
reversed and remanded. 

Robert C. Doyle of Morsman, Fike, Davis & Polack, 
and David J. Lanphier of McGill, Koley & Parsonage, 
for appellant. 


Keith I. Frederick for Schmid, Ford, Mooney, Fred- 
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erick & Caporale, and Elmer Pybrum for Brunsky, 
Pybrum, Skemp & Ebey, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, 
McCown, NEwrTovn, and Ciinton, JJ., and CoLWELL, Dis- 
trict Judge. 


CLINTON, J. 

This is an action in seven causes against the defend- 
ant, The United States National Bank of Omaha (here- 
in called “Bank”), brought by the plaintiff Berman, a 
dealer in metals and the payee of five drafts given by 
Aaron Ferer & Sons Co., another metal dealer, to Ber- 
man in payment of a number of carloads of metal sold 
by Berman to Ferer. The grounds of the first five 
causes of action were that the Bank failed to honor and 
pay the drafts when presented and failed to give timely 
notice of dishonor and nonpayment. The basis of the 
sixth cause was that, because of the failure of the Bank 
to give notice of dishonor of the five above-mentioned 
instruments, Berman was prevented from stopping ship- 
ment of a sixth purchase of metal for which payment 
had not been made and for which no draft was received. 
The seventh cause prayed for consequential damages on 
account of injuries to the health of Berman caused by 
the Bank’s alleged bad faith refusal to pay the instru- 
ments described in the first five causes. 

At the close of Berman’s case the trial court sustained 
the motion of the Bank for dismissal of the seventh 
cause. At the close of all the evidence the court sus- 
tained the motion of the Bank for a directed verdict on 
the sixth cause and granted Berman’s motion for a di- 
rected verdict on causes 1 through 5 for the amount of 
the drafts less the value of two carloads of metal which 
Berman was able to retrieve. 

The Issues and Conclusions 

The Bank appeals and makes three assignments of 
error. First, the trial court erred in directing the ver- 
dict for Berman on the first five causes. Second, the 
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court erred in admitting into evidence a certain clear- 
ing agreement between the Federal Reserve Bank, 
Omaha Branch, the defendant Bank, and certain other 
Omaha banks. Third, the court erred in refusing to 
receive the testimony of one Paul Yahnke, an employee 
of the Bank, whose name had been omitted by the Bank 
in its answer to Berman’s interrogatories requesting the 
names of prospective witnesses. 

The plaintiff cross-appeals, claiming the court erred 
in dismissing his sixth and seventh causes of action. 

On the direct appeal the principal questions argued 
are whether the Bank was a collecting bank under the 
provisions of sections 3-120 and 4-105(d), U.C.C., whose 
obligation was limited to an exercise of reasonable care 
in the performance of functions and duties imposed up- 
on it as a collecting bank by the Uniform Commercial 
Code and whose liability is only for the amount of the 
items handled, less any amount which could have been 
recovered by Berman in the use of ordinary care, or 
whether its status is that of a payor bank under section 
4-105(b), U.C.C., making it accountable and liable for 
the face amount of the items by reason of having failed 
to return them within the time prescribed by law and 
for having failed to give notice of dishonor or nonpay- 
ment within the time prescribed by law. Alternative- 
ly, Berman argues that the items described in the first 
five causes were, in all events, “finally” paid and the 
Bank is liable for the face amount of the items regard- 
less of whether its status is that of a collecting bank or 
a payor bank. 

We conclude that the competent, material, undisputed 
evidence establishes that. the Bank was a “payor bank” 
and was accountable when it did not return the items 
involved in the first four causes of action, and that it is 
therefore liable for the face amount of those items, less 
the amounts which Berman did recover by retrieving 
certain of the goods. We further find that the clearing 
agreement was properly received in evidence and that 
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the trial court abused its discretion in excluding the 
testimony of the witness Yahnke. As to the fifth cause, 
we find there is a factual dispute as to whether the 
item was returned within the time provided by law 
and remand for retrial on that issue only. As to the 
cross-appeal, we find that Berman’s evidence was in- 
sufficient to require submission of the issues to the jury. 
The Evidence 

The substance of the evidence is as follows: The 
Bank and Chase Manhattan Bank (hereinafter called 
Chase) had been, for a number of years, financing the 
operations of Ferer, which dealt in metals on an inter- 
national scale. Aaron Ferer, the chief officer of Ferer, 
was a director of the Bank. Ferer had been purchasing 
metals from Berman for a period of years and over a 
period of time had purchased from him metal of the 
value of about $4,000,000. For an undisclosed period of 
time prior to the transactions here involved, the sales 
by Berman to Ferer were handled as follows. Berman 
would notify Ferer of the fact that the shipment was 
ready for delivery and inform Ferer of the weight and 
price. Berman would then release the shipment to 
Ferer, either at Watsonville or Oakland, California. A 
few days later Ferer would send Berman a draft in pay- 
ment. This delayed payment arrangement was agreed 
to by Berman after Ferer had informed him of a “cash 
flow” problem. 

The draft involved in the first cause of action was in 
the following form: 
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The subsequent drafts prepared by Ferer were in iden- 
tical form except for date and amount. The signatures 
on. the face of the draft were those of Ferer’s officers. 
The second cause of action involved draft No. 1861, 
dated April 12, 1974, and was in the amount of $121,- 
793.02. The draft involved in the third cause was No. 
1843, dated April 10, 1974, and was in the amount of 
$80,971.95. The draft involved in the fourth cause was 
No. 1850, also dated April 10, 1974, and was in the 
amount of $116,089.69. The fifth cause of action in- 
volved draft No. 1844, also dated April 10, 1974, and 
was in the amount of $111,713.56. 

Upon receipt of these drafts Berman’ endorsed and 
deposited them in his account in the Crocker National 
Bank in Salinas, California. The depository bank in 
turn endorsed and transmitted the drafts to the Federal 
Reserve Bank (herein referred to as Fed) in Omaha. 
The Fed, upon receipt of the drafts, charged them to 
the Bank’s reserve account at the Fed and then for- 
warded them, together with other items, accompanied 
by a transmittal called a “cash letter,” to the Bank for 
payment. The first four drafts were received by the 
Bank on Thursday, April 18, 1974, and the draft which 
is the subject of the fifth cause of action was received 
on Friday, April 19, 1974. 

The Bank’s procedure for handling such items was 
as follows. On the day of receipt the items were routed 
to the proof transit department where they were 
batched and prepared for data processing. They then 
went to the computer room where the micro encoding 
(magnetic ink character recognition) on the bottom of 
the check was read and they were sorted by the identi- 
fying bank numbers. Those items which bore the 
Bank’s number were sorted from transit items which 
were items drawn on other banks. After sorting, the 
transit items, the “on us” items, were sorted and pro- 
visional postings were made by computer to each indi- 
vidual checking account. After this posting the “on us” 
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items were sent to the bookkeeping department so that 
personnel might check endorsements, signatures, and 
balances in accounts on which the instruments were 
drawn. In the event there was an overdraft or other 
problem, an officer of the Bank was notified and a de- 
termination was made by that officer whether that item 
was to be paid or not. The bookkeeping department 
performed the above functions on the day following the 
receipt of the item. Instruments not paid were cus- 
tomarily returned to the Fed by 3:30 p.m. the day after 
receipt by the Bank. 

The Bank described instruments such as are here in- 
volved as “payable through” drafts and as to those a 
prelist was made on the day of receipt by the Bank. 
From the computer those drafts then went to a “pay- 
able through clerk” who balanced the prelist. On the 
day following receipt the payable through clerk bal- 
anced her work and prepared a credit to an account in 
the name of Ferer called the “payable through account.” 
(The function of this account will be later described.) 
Ferer’s regular account had at that time already been 
debited. At that point at about 8:30 or 9 o’clock a.m., 
the drafts, along with the prelists, were delivered to the 
bank officer having charge of commercial loans. This 
procedure was followed in the case of the drafts here in 
question. On Friday, April 19, 1974, Ferer, as was cus- 
tomary, picked up from the officer’s desk the four drafts 
which had been received the preceding day, in this in- 
stance the drafts which are the basis of the first four 
causes. The bank officer in charge testified that a 
written acceptance of the drafts by Ferer was never 
required, that no conversation between Ferer and the 
officer needed to ever take place, and that after Ferer 
picked up the draft nothing remained for the Bank to 
do so far as Ferer was concerned. 

It now becomes pertinent to examine how the financ- 
ing of Ferer by the Bank and Chase was arranged and 
carried out. We will then return to the sequence of 
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events which led to this litigation. Ferer had executed 
with the Bank under date of April 30, 1970, a $1,100,000 
revolving credit demand note by which it agreed to pay 
the principal amount of the note, “or the aggregate un- 
paid principal amount of all advances which the bank 
may hereafter make to the Borrower under this NOTE, 
whichever amount is less.” The note provided for in- 
terest to be paid monthly. The note was secured by a 
security agreement. An appropriate financing state- 
ment had been recorded. The security agreement cov- 
ered “Contract Rights, Inventory, Instruments, Docu- 
ments of title, Chattel Paper, Accounts,” and was given 
to secure certain described notes and “additional ad- 
vances.” There also existed another “Credit and Se- 
curity Agreement” bearing date of April 22, 1970, be- 
tween Ferer, Bank, and Chase. This agreement per- 
tained to the “revolving credit .. . not exceeding $1,- 
100,000” to Ferer from the Bank, and also to loans by 
Chase to Ferer for drafts which Chase might accept 
“not exceeding $5,000,000 at any one time outstanding.” 
Among other things the agreement provided for the 
sharing by the Bank and Chase of loans, benefits of 
collateral, and payments received from Ferer. The 
agreement granted Chase, as agent for itself and Bank, 
a continuing security interest in collateral for “all in- 
debtedness, obligations and liabilities of any kind.” The 
agreement provided that neither Bank nor Chase would, 
without the consent of the other, make advances in ex- 
cess of the amounts named. It provided that Chase 
and Bank would share in the credit and risks and the 
benefit of collateral and of payments in the proportions 
of 11/61 for the Bank and 50/61 for Chase. It provided 
that both Chase and the Bank open on their respective 
books a “collateral account in the name of Chase.” It 
required Ferer ‘to deposit in the Collateral Accounts 
all amounts received by Ferer on account of the Ac- 
counts and all proceeds of sales of Inventory, [and that 
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it should] be held and applied by Chase in accordance 
with this agreement.” 

Chase and the Bank were authorized to terminate the 
credit arrangement at any time. This instrument was 
dated April 22, 1970. 

Under date of February 15, 1973, the Bank and Ferer 
had executed an instrument called “Agreement as to 
Payable Through Items.” It recited: “WHEREAS, 
Bank will receive in cash letters or collection letters 
various items drawn on Customer for which Bank is re- 
quired to make provisional settlement on the day of re- 
ceipt and return or make final settlement on the day 
following receipt;” (emphasis supplied), and that Ferer 
desired an opportunity to inspect and verify said items 
prior to paying or rejecting them. The agreement, 
among other things, provided that: “Customer shall 
make provisional settlement by accepting immediate 
charge to his account that same day or in lieu thereof 
by payment by check at the time of delivery. Said 
items or such as Customer refuses may be returned and 
the provisional settlement for such returned items re- 
voked on the bank day following.” By the terms of the 
contract Ferer bound itself to hold the Bank harmless 
and reimburse it for any loss “in the event Bank incurs 
any liability on account of failure to return any items 
within the time permitted by law or agreement be- 
cause of complying with the terms of this agreement.” 
(Emphasis supplied.) 

At the Bank three accounts pertaining to the business 
of Ferer were maintained. One was the Chase-Ferer 
collateral account established pursuant to the agree- 
ment of April 22, 1970, above-described. In this account 
Ferer deposited the checks and drafts from sales of in- 
ventory. Ferer was not authorized to make with- 
drawals from this account. The second account was 
Ferer’s general or checking account. This was the ac- 
count against which Ferer’s checks and drafts were 
charged. Deposits to this account were made by trans- 
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fers from the collateral account upon authorization by 
Chase, which was obtained daily by the officer of the 
Bank whose responsibility was to supervise the Ferer 
loans and accounts. The third account was the “pay- 
able through” account and this was simply a bookkeep- 
ing account to enable the Bank to keep an accurate 
and separate record of the drafts of Ferer received by 
the Bank under the payable through agreement. The 
Bank also kept a separate overdraft report on this ac- 
count although it did not represent any funds deposited. 
‘The “overdrafts” on this account were not included in 
the general overdraft reports. 

From at least April 1, 1974, forward, the Ferer gen- 
eral account was in a continuous state of overdraft. 
The drafts which are the basis of the first four causes 
of action, along with numerous other items, were deb- 
ited to this account on April 18, 1974. The overdraft at 
the end of the day was $1,789,113.90. The draft in- 
volved in the fifth cause of action, along with numer- 
ous other items, was debited to the account on April 19, 
1974. At the end of that day the overdraft in the ac- 
count was $2,707,381.37. Debits to these accounts are 
not made by individual item, but in one total for a 
“batch.” The balance in the collateral account at the 
corresponding times was $126,788.75 and $410,286.11. On 
both April 18th and 19th, Chase authorized transfers 
from the collateral account to the regular account 
which were made. On Monday, April 22nd, a deposit of 
$608,480.15 was made by Ferer to the general account. 
On April 22nd, Ferer deposited $2,076,243.69 to the col- 
lateral account. This, with other deposits to the ac- 
count, made a balance at the end of the day in that 
account of $2,863,849.06. The $2,000,000 plus deposit was 
made by Ferer pursuant to a call from the officer of 
the Bank having charge of the Ferer loan and whose 
duty it was, among other things, to determine how 
much overdraft to permit in the Ferer general account. 
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This officer, who was called by Berman as a witness, 
we will hereafter refer to as V-P. 

On April 19th, at about noon, as already noted, Aaron 
Ferer had picked up from the V.P.’s desk the drafts 
which had been received on the preceding day, includ- 
ing those here involved. The drafts received on April 
19th, including that involved in the fifth cause of ac- 
tion, were ready for Ferer to pick up at noon on April 
22nd. However, at that time Aaron Ferer was in New 
York and the draft which is the basis of the fifth cause 
was never picked up, nor was payment by Ferer ever 
refused. 

The usual way for overdrafts in the general account 
to be met or reduced in part was by a transfer from 
the collateral account pursuant to the agreement of 
April 22, 1970, after approval by Chase. 

Ferer had at no time during the history of the ar- 
rangement ever directed that a draft not be paid. As 
of noon on April 22nd, Ferer had already made the 
$2,000,000 plus deposit above described and V.P. then 
considered Ferer’s account healthy and anticipated that 
the usual daily authorization from Chase to make trans- 
fers from the collateral account would be given. At 
3:29 p.m. on April 22nd permission was refused. 

At about 2:30 p.m. on April 22nd, V.P. was called to a 
meeting with other Bank officers. He was there in- 
formed, “Aaron Ferer was in a short position on the 
London Metal Exchange which could lose them, oh, ap- 
proximately twenty to twenty-five million dollars . 
Aaron Ferer was hopelessly in trouble.” A decision was 
made at that time to “return everything we could and 
the legal question would be resolved later.” V.P., pur- 
suant to instructions from his superiors, then went to 
the Ferer place of business and asked for and received. 
the drafts which had been received by the Bank on 
April 18th and delivered to Aaron Ferer on April 19th. 
Those drafts, as well as those of April 19th which Ferer 
had not picked up-on April 22nd, were then marked in- 
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sufficient funds and were then given to a bank mes- 
senger for return to the Fed. The Bank was attempt- 
ing to get the items to the Fed by a 3:30 p.m. dead- 
line prescribed in the clearing agreement, the admit- 
tance of which into evidence is the subject of one of the 
assigned errors. Objection to the testimony of this mes- 
senger was sustained for the reason mentioned in the 
assignment of errors we earlier set forth. This ruling 
and other pertinent evidence we will discuss later. 

On April 23rd the Bank sent to Berman telegraphed 
notice that the drafts had been dishonored. Also on 
April 23rd it reversed the charges of the drafts made 
to Berman’s account on April 18th and 19th. On that 
day the Bank also decided to return to the payees the 
items of April 16th and 17th. This was done after ap- 
parently retrieving them from Ferer. However, these 
items were subsequently paid by the Bank as were all 
the items of the 18th and 19th except those involved in 
this litigation. 

On April 24th the overdraft and note were substan- 
tially paid by charging the collateral account. Over- 
drafts at Chase were removed in similar fashion. The 
acknowledged purpose of returning the various items 
was to “protect the bank’s position as far as its loan ac- 
count and its overdraft account was concerned.” 

Berman’s depository bank refused the return of the 
items because notice and return were untimely. Ber- 
man then began this action. 

The Contention of the Parties 

The Bank’s basic position is that the items are “pay- 
able through” drafts and as a consequence it was a 
collecting bank liable only for the exercise of ordinary 
care in carrying out the obligations imposed upon it; 
and that if it was in fact negligent, the measure of 
damages is the face amount of the items reduced by 
any amount which could not have been realized by ordi- 
nary care. It contends that at best the issue of its neg- 
ligence was a jury question and that since Berman pre- 
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sented no proof at all that anything could have been 
realized from Ferer, even if ordinary care had been ex- 
ercised, it was entitled to a directed verdict because 
there is no proof of damages in accordance with the 
legal measure. 

Berman’s primary position is that the Bank was a 
“payor bank” under the provisions of the Uniform Com- 
mercial Code and, because it failed to return the items 
or give notice of dishonor or nonpayment before the 
deadline or the earlier deadline established by the clear- 
ing agreement, it was “accountable” under code pro- 
visions for the face amount of the items. He also takes 
the position that irrespective of the Bank’s status as a 
collecting bank or a payor bank, final settlement had 
been made for the items and the Bank could not re- 
verse the transaction after the deadline for return. We 
accept Berman’s position.. 

Code Provisions 
General 

For reasons which will become apparent, we will 
treat the action of the trial court in the first four causes 
separately from its action in the fifth. We perceive 
several separate legal theories upon which the action of 
the trial court in the first four causes of action must 
be sustained. However, to found this opinion upon 
each of them would unduly extend what is already a 
very lengthy opinion. Nonetheless, some of the grounds 
are interrelated and some of the interconnections will 
be apparent as the statutory provisions are discussed. 

Article 4 of the Uniform Commercial Code, dealing 
with bank deposits and collections and the pertinent 
portions of Articles 1 and 3, are, on their face, complex 
and their specific application to some factual situations 
is not readily apparent upon casual reading. In fact, 
the authorities state that the rules therein laid down 
are not intended to and do not cover every situation. 
It is up to the courts to fill in the interstices. 

An understanding of our determination makes it nec- 
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essary to refer to various provisions of the Uniform 
Commercial Code. In making such references we will, 
in many instances, simply paraphrase the code provi- 
sion, using only that part of the section or sentence 
which we deem pertinent under the factual situation 
before us, omitting parts which might have bearing in 
other factual contexts. 

It is clear that the instruments here involved are de- 
mand instruments. These by definition include instru- 
ments payable at sight or at presentation. § 3-108, U. 
C.C. Such negotiable instruments, if drawn on a bank, 
are that form of draft known as a check. § 3-104(1) 
Zy, We: 

Section 3-120, U.C.C., provides that an instrument 
that says that it is “payable through” a bank has the 
effect of designating that bank as a “collecting bank” 
to make presentment, but does not of itself authorize 
the bank to pay the instrument. The comment to that 
section says: “The bank is not named as drawee, and 
it is not ordered or even authorized to pay the instru- 
ment out of the drawer’s account or any other funds of 
the drawer in its hands. Neither is it required to take 
the instrument for collection in the absence of special 
agreement to that effect.” 

Section 4-105, U.C.C., gives names to the varying func- 
tions which banks in the collection chain perform. 
Among other things it provides that: “. .. unless the 
context otherwise requires,” that ‘“(b) ‘Payor bank’ 
means a bank by which an item is payable as drawn or 
accepted,” and “(d) ‘Collecting bank’ means any bank 
handling the item for collection except the payor bank.” 
(Emphasis supplied.) 

Both collecting and payor banks are required to per- 
form certain of the duties by a “midnight deadline.” 
The “ ‘Midnight deadline’ with respect to a bank is mid- 
night on its next banking day following the banking 
day on which it receives the relevant item.” § 4-104 
(1)(h), U.C.C. “ ‘Customer’ means any person having 
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an account with a bank or for whom a bank has agreed 

to collect items and includes a bank carrying an ac- 

count with another bank.” § 4-104(1)(e), U.C.C. 
The Collecting Bank 

Section 4-202, U.C.C., imposes upon a collecting bank 
the duty to exercise ordinary care in presenting an 
item, in sending notice of dishonor or nonpayment, in 
returning an item, and in settling when the bank re- 
ceives final settlement. In. respect of return of an 
item, if a bank acts before its midnight deadline fol- 
lowing receipt of an item, it acts seasonably. A rea- 
sonably longer time may be seasonable, but the bank 
has the burden of so establishing. 

Presentment is a demand for acceptance or payment. 
§ 3-504, U.C.C. Acceptance may be deferred until the 
close of the next business day following presentment, 
“but payment must be made in any event before the 
close of business on the day of presentment.” § 3-506 
(2), U.C.C. (Emphasis supplied.) Where acceptance is 
required, the acceptance must be in writing by signa- 
ture of the acceptor. § 3-410(1), U.C.C. Section 4-103 
(5), U.C.C., makes the measure of damages the rule 
which is asserted by the bank, namely, “the amount of 
the item reduced by an amount which could not have 
been realized by the use of ordinary care.” It also pro- 
vides for consequential damages proximately caused if 
there has been bad faith. 

A collecting bank which has made a provisional set- 
tlement (i.e., a settlement which is subject to revoca- 
tion), but which itself fails to receive payment, may 
charge back the item if, by its midnight deadline or 
within a reasonably longer time after it learns of the 
facts, it returns the item or gives notice of the pertinent 
facts. The right to charge back terminates if and when 
a settlement received becomes final, § 4-212, U.C.C., be- 
cause of final payment by the payor bank. § 4-213(3), 
U.C.C. The right to charge back must be exercised 
promptly. Comment 3, § 4-212, U.C.C. 
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The code places no duty upon a collecting bank to 
provisionally settle for an item when it is received for 
collection. Uniform Commercial Code Practice Hand- 
book (4th Ed.), Bank Deposits & Collections, Clark, 
Bailey & Young, p. 71. 

If a collecting bank receives a settlement that is or 
becomes final, the bank is accountable to its customer 
for the amount of any item and any provisional credit 
given becomes final. § 4-213, U.C.C. By court inter- 
pretation accountable means that it is liable for the 
amount of the item. Rock Island Auction Sales, Inc. v. 
Empire Packing Co., Inc., 32 Ill. 2d 269, 204 N. E. 2d 721. 

The Payor Bank 

A payor bank may charge its customer’s account for 
any item which is properly payable even though the 
charge may create an overdraft. § 4-401(1), UCC. A 
payor bank is liable to its customer for damages proxi- 
mately caused by a wrongful dishonor. § 4-402, U.C.C. 

With respect to items payable on demand, the payor 
bank’s duty to settle or to return the item is governed 
by section 4-302, U.C.C. It requires the payor bank to 
settle for the item provisionally by midnight of the day 
of receipt, or become accountable for the amount un- 
less it returns the item on that day. However, if it has 
made timely provisional settlement, it may revoke the 
provisional settlement up until its midnight deadline, 
that is, midnight on the day following. § 4-301, U.C.C. 
This section assumes that final payment has not been 
made under section 4-213(1), U.C.C. If it has, then sec- 
tion 4-301, U.C.C., has no application. See Comment 5, 
§ 4-301, U.C.C. 

A payor bank has finally paid an item whenever it 
has settled for the item without reserving a right to re- 
voke and without having that right under statute, clear- 
ing house rule, or agreement, or has completed the 
process of posting to the indicated account of the 
drawer, maker, or other person to be charged there- 
with, or where it has made a provisional settlement and 
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failed to revoke the settlement in the time and manner 
permitted by statute, clearing house rule, or agreement. 
§ 4-213(1), U.C.C. Upon such final payment it is ac- 
countable. Rock Island Auction Sales, Inc. v. Empire 
Packing Co., Inc., supra. 

A payor bank’s right to exercise a setoff comes too 
late if it is exercised after the bank has “accepted” or 
completed the process of posting to the indicated ac- 
count of the drawer, maker, “or otherwise has evi- 
denced by examination of such indicated account and 
by action its decision to pay the item,” or after it has 
become accountable for the late return of the item by 
reason of the provisions of sections 4-213(1)(d) and 4- 
302, U.C.C. § 4-303(1), U.C.C. 

Rationale 

We now proceed to an application of the above prin- 
ciples to the facts before us. We do not believe that it 
is undisputably clear that the items are on their face 
“payable through” drafts. We call attention to the fol- 
lowing: They bear the designation “CK” (checks); the 
form of the instrument does not make clear whether 
the drawee is the Bank, or Ferer, the maker. Drafts, 
as distinguished from mere checks, frequently bear the 
designation “To” before the name of the drawee. There 
is nothing on the face of the instruments which indi- 
cates that acceptance by Ferer or even presentment to 
Ferer is required; the notation at the bottom, ‘void if 
not cashed within 90 days,” is more characteristic of a 
check than a draft since a draft ordinarily, at least, is - 
for immediate presentment; the instruments do not 
bear the words “payable through,” but simply the word 
“through” in small print followed by the name of the 
bank. Some courts have determined whether a draft 
was “payable through” by looking merely at the face of 
the instrument. See, e.g., Aetna Cas. & Sur. Co. v. 
Traders Nat. Bank & Trust Co., 514 S. W. 2d 860 (Mo. 
App.), 15 U.C.C. Rptng. Serv. 1112. Doubtless this is 
the way in which the determination must ordinarily be 
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made. However, where ambiguity exists we think 
another course is, depending upon the facts of the case, 
permissible. Wilhelm Foods, Inc. v. National Bank of 
North America, 382 F. Supp. 605, 15 U.C.C. Rptng. Serv. 
456. In that case the instrument was ambiguous and 
the court admitted parol evidence and determined as a 
matter of fact that the Bank was a collecting and not 
a payor bank. 

We think, therefore, that it is necessary to determine 
the function that the Bank was in fact performing in 
order to determine its status as either a “collecting 
bank” or a “payor bank.” When we do this and com- 
pare the functions performed with those duties of col- 
lecting and payor banks described in the statute, we 
conclude that under the uncontradicted evidence the 
Bank was performing the functions of a “payor bank.” 

We first look at the “Agreement as to Payable 
Through Items” as well as to what the Bank and Ferer, 
in fact, did over a long period of time. The agreement 
itself seems to be a hybrid and would enable the Bank 
to take either position. 

This agreement contemplated “provisional settle- 
ment” on the day of receipt and “final settlement” on 
the day following receipt. These acts refer to the 
Bank’s function as the last agent in the chain of collec- 
tion from the payee Berman to the maker Ferer. The 
record establishes that without deviation provisional set- 
tlement was made on the day of receipt and final set- 
tlement on the day following receipt. As to the maker 
Ferer, however, the agreement provided a different 
time schedule. The Bank could, on the day after the 
receipt, “present” to Ferer by messenger, or Ferer itself 
would “pickup at Bank.” This latter procedure was 
the process in fact followed. “Pickup” by customer was 
regarded by the Bank as approval by Ferer to make an 
“immediate charge.” The agreement mentioned pay- 
ment by check but that was apparently never done. In 
fact, Ferer seemed to have no source of paying the Bank 
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by check. because its income from sales went into the 
“collateral accounts” at the Bank or at Chase and which 
were controlled by Chase as agent for the Bank, with 
an apparent veto power in its own and the Bank’s inter- 
est. The agreement recognizes the Bank’s liability to 
its forwarder, the Fed, for late return and accepts 
Ferer’s agreement to reimburse the Bank if it should 
be liable because of failure to return an item on time. 

The Bank uniformly charged the items to Ferer’s ac- 
count even though it created an overdraft. These over- 
drafts were met or reduced by transfers from the col- 
lateral account at the bank after deadline for return 
of the items had passed. 

If the Bank were merely a collecting bank its duties 
were to make a presentment, which means a demand 
for acceptance or payment. § 3-504, U.C.C. This it 
never did. It always paid the drafts by charging Ferer’s 
account and accepting its obligation to pay or reim- 
burse. The decision to pay was made by a bank of- 
ficer, not by Ferer. This form of procedure follows 
that performed by a payor bank and not by a collecting 
bank. 

A collecting bank is not required to give immediate 
credit for the item which it receives for collection. Uni- 
form Commercial Code Practice Handbook (4th Ed.), 
Bank Deposits & Collections, Clark, Bailey & Young, p. 
12. A collecting bank should demand an acceptance 
and obtain it in writing. §§ 4-202, 3-504, and 3-410(1), 
U.C.C. In this case the instrument needed no accept- 
ance. It already bore the signature of Ferer and Ferer 
was already bound thereon to the payee, assuming no 
failure of consideration. When we consider the agree- 
ment and the practice together, the process was dif- 
ferent from that used in paying checks only in that 
Ferer, by being able to pick up the drafts on the day 
after receipt, was given an opportunity to stop payment. 
Tf it did not affirmatively refuse the item, it was con- 
sidered to be payable. This is analogous to the pro- 
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cedure for stopping payment on a check. § 4-403, 
U.C.C. Any decision thereafter, before the midnight 
deadline, was made by the Bank. 

The Bank, of course, had the right not to pay the 
item if there were insufficient funds provided it chose 
to return before the midnight deadline. § 4-301, U.C.C. 
The effect of a decision not to return was to make the 
provisional settlement final. § 4-302, U.C.C. In con- 
nection with the items received on April 18th, we need 
not at this time consider whether the earlier deadline 
provided by the “clearing agreement” is applicable be- 
cause no return was made as to those items before 
either deadline. 

If we look at the situation from a little different per- 
spective, the conclusion is fortified. Assume the same 
written agreement between the Bank and Ferer and 
the same course of conduct between them and the same 
course by the Bank in honoring Ferer’s overdrafts. But 
assume further that at the time the items in question 
were received instead of having an overdraft there were, 
in the general account, sufficient funds to pay the 
items, or alternatively that there were no funds in the 
general account but adequate funds in the collateral ac- 
count to pay and an unobligated note to secure any over- 
draft. Suppose then that Ferer had not come in on the 
19th either to pick up the drafts or to exercise its 
right of refusal or to stop payment, and the Bank, be- 
fore the midnight deadline (or the 3:30 p.m. deadline 
if it were applicable), returned the items to the Fed as 
it would be entitled to do if it were only a collecting 
bank. Would not in this case the Bank be liable to 
Ferer for wrongful dishonor by a payor bank under sec- 
tion 4-402, U.C.C.? If that were the question before us 
the answer would seem to be clear enough. It seems 
clear to us that the Bank’s function was not a shifting 
one, that is, a collecting bank if Ferer was without 
funds and a payor bank if it had funds. 

In connection with our determination, one item of 
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evidence should be mentioned. A Bank officer, not the 
one responsible for supervising the Ferer loan or de- 
termining how much overdraft should be permitted, 
testified by way of conclusion that the reason for hav- 
ing Ferer physically pick up the drafts and take them 
was for the purpose of giving it an opportunity of “hon- 
oring” or “dishonoring.” It is apparent that the ques- 
tions and answers put to this witness were hypothetical 
and not made with personal knowledge of the facts as 
they applied to Ferer. This testimony does not furnish 
_ the “more than a scintilla” of evidence necessary to cre- 
ate a fact question as to the Bank’s status. 

We hold that the Bank, as a payor bank, had until 
the midnight deadline, that is, midnight of April 19th, 
to return to the Fed the items received on the 18th, or 
if they could not be returned, to give notice of the facts. 
It did neither. It was accountable to its customer Ber- 
man. 

At this point it is pertinent to note three of the spe- 
cific contentions of the Bank. It contends, citing New 
York Commercial Code Practice Commentary, that its 
deadline was extended because the time for return be- 
gan to run from the dishonor of the items by Ferer. 
Even assuming that the Bank was a collecting bank, 
the undisputed fact is that Ferer did not dishonor the 
draft. Indeed it had no reason to dishonor. It had re- 
ceived the goods at the point of shipment. The Bank 
likewise contends that it had an additional day by vir- 
tue of the provisions of section 4-108(1), U.C.C., to make 
a good faith effort to collect. Again there is no evi- 
dence that it was making a good faith effort to collect 
from Ferer. After 2:30 p.m. on April 22nd all its efforts 
were directed to putting itself in a position to exercise 
a setoff. This it could not do after the midnight dead- 
line of April 19th. § 4-303(1)(e), U.C.C. Before that 
time it is clear that it intended to accept Ferer’s credit. 
It likewise contends that as a collecting bank it had a 
right to charge back until settlement became final, 
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§ 4-212(1), U.C.C., and in connection therewith that sec- 
tion 4-211(3)(c), U.C.C., is the applicable statute. This 
subsection and others pertain to settlement by remit- 
tance instrument. The record clearly demonstrates that 
settlement was being made by debits and credits be- 
tween the Bank and the Fed and on down the line to 
the depository bank. Comments to section 4-211, U.C.C., 
says that that section “does not purport to deal with 
‘cash items’ . . . settlements merely by debits and cred- 
its in accounts between banks . . . or settlements be- 
tween clearing houses.” 
Admission of the Clearing Agreement 

Pursuant to congressional authorization and under 
the provisions of Regulation J issued by the Board of 
Governors of the Federal Reserve System pursuant to 
the statutes, Federal Reserve Banks are authorized to 
act as collecting banks. 

Berman offered, and there was received in evidence 
over the Bank’s objection, a certain “clearing agree- 
ment” between the Fed, the Bank, and other Omaha 
national banks. It provided that the banks establish 
reserve accounts at the Fed; that all items drawn on a 
bank would be charged against the reserve account of 
the bank on which drawn, providing various rules to 
be followed, among which was the following: “The 
drawee bank shall have the right to return all items 
handled by said Federal Reserve Bank hereunder, .. . 
to said Omaha Branch not later than 3:30 P.M. on the 
next business day following the date of receipt of the 
same”; that settlement on such items returned within 
the deadline was only provisional; and that upon ex- 
piration of the deadline without return the settlement 
was final. Such agreement altering the provisions of 
the Uniform Commercial Code are authorized by stat- 
ute. § 4-103(1), U.C.C. 

Objection was made to the admittance of the agree- 
ment on the grounds that it was irrelevant and imma- 
terial because it did not pertain to “payable through” 


Vou. 197] SEPTEMBER TERM, 1976 291 
Berman v. United States Nat. Bank 


drafts. This contention is, of course, not good if, as we 
have determined, the drafts were not payable through 
drafts. 
Was the Item Received on the 19th 
Returned Before the Deadline? 

By virtue of paragraph 9 of the clearing agreement 
previously mentioned, the Bank and the other national 
banks in Omaha agreed with the Fed on a time for re- 
turning items earlier than the midnight deadline, to 
wit, 3:30 p.m. It also provided that failure to return 
by the 3:30 p.m. deadline constituted final payment. 
Clearing agreements modifying deadlines, such as is 
here involved, seem to be the kind of agreement con- 
templated by section 4-103(2), U.C.C., which reads: 
“Federal reserve regulations and operating letters, 
clearing house rules, and the like, have the effect of 
agreements under subsection (1), whether or not spe- 
cifically assented to by all parties interested in items 
handled.” See comment 3 to section 4-103, U.C.C. at 
pages 318, 319. Also, see, Uniform Commercial Code 
Practice Handbook (4th Ed), Bank Deposits & Collec- 
tions, Clarke, Bailey & Young, pp. 21, 162, 194, 195; The 
Law of Bank Deposits, Collections and Credit Cards, 
Clark & Squillante, pp. 14 to 16. 

There exists in the record a factual dispute as to 
whether the item received on the 19th was returned be- 
fore this deadline. An employee of the Fed in charge 
of returned items testified that the items had not been 
returned when she left the Fed at 4:30 p.m. on the 22nd, 
a Monday, which was the next banking day following 
the 19th. She also testified that notice of return of the 
drafts was not given to the depository bank until April 
23rd. An officer of the Bank testified that he handed 
the items to the messenger Yahnke at about 3:25 or 
3:26 p.m. with instructions to return them to the Fed. 
Yahnke’s testimony was excluded for failure of Bank 
to disclose in answer to interrogatories Yahnke’s name 
as a prospective witness. The offer of proof was that 
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Yahnke received the drafts at a little before 3:25 p.m., 
that he proceeded at once to the Fed, and that when he 
arrived at the return desk of the Fed it was about 
3:28 p.m. 

We conclude that the trial court abused its discretion 
in excluding the offer of the testimony of Yahnke. An 
examination of the bill of exceptions leads us to the be- 
lief that long before trial Berman’s attorney during pre- 
trial discovery proceedings became aware of the exist- 
ence of the messenger, but not of his name. Both sides 
thereafter failed to follow through on an understand- 
ing that the name would be obtained. Further, because 
of the ambiguous nature of the question and answer in 
the interrogatories which refer to persons who “in any 
way worked with or handled the A. F. Ferer & Sons 
account or have any knowledge of the items,” we do not 
feel that a conclusion that the Bank intentionally with- 
held the name of the witness can be sustained. 

The messenger was not one “handling” or “having 
knowledge” of the “account.” As to his knowledge of 
“items,” there is no evidence to show the messenger had 
any knowledge of the specifics of what he delivered. 
He would apparently only know that he made a de- 
livery of the items entrusted to him. For the above 
reasons we reverse the court’s finding on the fifth cause 
and remand it for retrial solely on the issue of whether 
the item received on the 19th, and which is the basis of 
the fifth cause of action, was returned to the Fed before 
the 3:30 p.m. deadline on April 22nd. 

We conclude from an examination of the record that 
the evidence was insufficient to sustain Berman’s sixth 
and seventh causes of action and affirm the action of 
the trial court in directing the verdict against Berman 
on these causes. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
SPENCER, J., dissenting. 
I respectfully dissent from the majority opinion 
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herein because I do not agree with its basic premise 
that the United States National Bank was a payor bank. 
I agree that the United States National Bank was a 
collecting bank in these transactions. The distinction is 
important as under the Uniform Commercial Code there 
are different provisions applicable to determine the 
proper deadline for return of items and for notification 
of dishonor. The same is true as to the measure of 
damages for the two types of transactions. The Uni- 
form Commercial Code subjects collecting banks to less 
stringent return deadlines and damage provisions than 
it does payor banks. 

Notwithstanding the fact the symbol “CK No.” is 
printed on the instruments, they are drafts drawn by 
Ferer on itself, payable to the order of Berman Steel 
Company, with the legend printed on the face of the 
draft “through the United States National Bank of 
Omaha.” 

Section 3-120, U.C.C., provides as follows: “An instru- 
ment which states that it is ‘payable through’ a bank or 
the like designates that bank as a collecting bank to 
make presentment but does not of itself authorize the 
bank to pay the instrument.” The comment to § 3-120, 
U.C.C., reads in part as follows: ‘This section states 
the commercial understanding as to the effect of such 
language. The bank is not named as a drawee, and it 
is not ordered or even authorized to pay the instrument 
out of the drawer’s account or any other funds of the 
drawer in its hands. Neither is it required to take the 
instrument for collection in the absence of special agree- 
ment to that effect. It is merely designated as a col- 
lecting bank through which presentment is properly 
made to the drawee.” 

In addition, section 4-105, U.C.C., defines the term 
“payor bank” as “a bank by which an item is payable 
as drawn or accepted.” Comment 3 to that section 
states: “Items are sometimes drawn or accepted ‘pay- 
‘able through’ a particular bank. Under this section and 
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section 3-120 the ‘payable through’ bank (if it in fact 
handles the item) will be a collecting (and often a pre- 
senting) bank; it is not a ‘payor bank.’ ” 

I agree with the majority opinion as to the reversal 
on the fifth cause of action, and the affirmance of the 
action on the cross-appeal. I believe the judgment 
should also be reversed as to the first four causes of 
action. 

BosLauGH, J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, Vv. JAMES R. Moore, 
APPELLANT. 
249 N. W. 2d 200 


Filed December 29, 1976. No. 40557. 


1. Criminal Law: Trial: Evidence. It is a general rule that in a 
criminal prosecution evidence of crimes committed by the ac- 
cused, other than that with which he is charged, is not admis- 
sible. 


Where prior offenses of the accused 
are sufficiently similar to the one charged in the case on trial 
so that the evidence thereof has probity as to intent, motive, or 
knowledge, such evidence may be received, and the issue of 
whether such evidence should be received is generally one left 
to the discretion of the trial court. 

8. Criminal Law: Trial: Evidence: Statutes. Evidence of another 
crime is admissible to show motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake or accident. 
§ 27-404(2), R. R. S. 1948. 


Appeal from the District Court for Douglas County: 
RupotpH TESAR, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 
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Heard before WuiTE, C. J., BosLAUGH, CLINTON, and 
Bropkey, JJ., and Reacan, District Judge. 


BRODKEY, J. 

Defendant, James R. Moore, was convicted by a jury 
of robbery, rape, and sodomy of Margaret Anne O’Hara, 
the prosecutrix, and also of the use of a firearm in the 
commission of those offenses. He was sentenced by the 
court to serve a term of 15 to 30 years imprisonment 
on the robbery charge; and to 3 to 10 years imprison- 
ment on the charge of using a firearm in the commis- 
sion of a felony, those sentences to be served consecu- 
tively. Sentencing was deferred on the rape and sod- 
omy convictions; and the District Court subsequently 
found the defendant to be a sexual sociopath who could 
not presently be benefited by treatment, and committed 
him indefinitely to the Nebraska Penal and Correction- 
al Complex, subject to periodic evaluations. In this ap- 
peal, defendant asks this court to reverse his convic- 
tion and remand the cause for a new trial, his sole as- 
signment of error being that the District Court com- 
mitted reversible error by admitting into evidence the 
testimony of one Lorna Jean Nicholson regarding an 
independent robbery of her and her husband allegedly 
committed by the defendant approximately 1 month 
prior to the robbery and other events involved in this 
case. We affirm. 

The facts of this case are not in dispute, and may be 
summarized as follows. At approximately 12:30 a.m., 
on June 27, 1975, the prosecutrix and Gregory O’Brien 
were in their home in Omaha, reading in bed. An in- 
truder entered the house, confronted the two occupants 
with a gun, and demanded money and jewelry. After 
taking the money and jewelry the prosecutrix produced, 
the assailant forced O’Brien to lie face down on the 
bed, and bound him with the prosecutrix’ pantyhose. 
He then removed the prosecutrix’ clothing, forced her 
to lie face down on the bed, and anally raped her. The 
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suspect thereafter forced the prosecutrix to the living- 
room, where he again anally raped her and attempted 
normal intercourse. Finally, the intruder returned to 
the bedroom with the prosecutrix, again anally raped 
her, and also successfully completed vaginal intercourse. 
The assailant threatened the prosecutrix with a gun the 
entire time, sometimes holding it to her head, and ad- 
vised her that her life depended upon her performance. 
The intruder then left, threatening to return and kill 
the victims should they call the police. The prosecutrix 
observed an automobile, described as a 1968 Oldsmo- 
bile or Pontiac with a bad exhaust system, being driven 
away from her house by one occupant. 

The police were called after the prosecutrix and 
O’Brien went to the home of some friends, and the 
prosecutrix was taken to a hospital for an examination. 
The doctor who performed the examination found evi- 
dence of sperm in the vaginal area, and two parianal 
lacerations in the rectal area. 

The victims of the crimes described their assailant as 
a short black man with enormous shoulders and a mus- 
cular build. They described him as wearing a bizarre 
tan cap which came down over the ears and forehead, 
checkered pants, and tennis shoes. The assailant’s gun 
was described as having a cylinder and white handle. 
The property stolen included earrings, a small amount 
of money, and a number of pennies, which the intruder 
placed in one of O’Brien’s white socks. 

The description the victims gave fit that of the defend- 
ant, who was questioned by the police. A police offi- 
cer obtained permission to search the defendant’s apart- 
ment and the apartment of his girl friend the day after 
the crime. The officer found a gun with a white han- 
dle and cylinder, clothes which fit the description given 
by the victims, some earrings, and a white sock full of 
pennies. The victirns subsequently identified the cloth- 
ing as being similar to that worn by the assailant; iden- 
tified the gun as being like that used against them; 
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positively identified the earrings as being those taken 
by the assailant; and identified the sock the pennies 
were in as being like that taken on the night of the 
robbery. The number of pennies in the sock was ap- 
proximately the same number that was taken. The po- 
lice officer also testified that the imprint of a tennis 
shoe found in the defendant’s apartment matched a 
footprint found outside the prosecutrix’ home. 

A line-up was held the night after the crimes, and 
both the prosecutrix and O’Brien picked out the defend- 
ant as being similar in physical build and facial features 
to their assailant. They did not make a positive identi- 
fication, however, both exhibiting concern that they did 
not wish to accuse the wrong man. At trial, both wit- 
nesses again stated that the defendant was similar to 
the men who committed the crimes, and the prosecutrix 
stated that she was “almost positive” the defendant was 
the man, although she was not “one hundred percent 
positive.” 

Other evidence at trial showed that the prosecutrix 
had picked out the defendant’s automobile in a parking 
lot as being similar to the automobile she observed on 
the night of the crimes. The defendant’s automobile 
had a bad exhaust system, as did the car which was 
driven from the scene of the crime. 

Finally, Mrs. Lorna Jean Nicholson testified on be- 
half of the State, over the objection of the defendant. 
She stated that on May 6, 1975, a man entered her home 
in the early morning hours when she and her husband 
were preparing to retire. The man burst through the 
front door, entered the bedroom, and demanded money, 
threatening the Nicholsons with a gun and knife. The 
intruder, whom Mrs. Nicholson positively identified as 
the defendant, forced Mr. Nicholson to lie face down, 
and bound him with nylons taken from the dresser. He 
then forced Mrs. Nicholson to give him all the money 
in the house. Mrs. Nicholson identified the gun found 
in the apartment of the defendant’s girl friend as being 
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similar to the gun used in the robbery committed 
against her. The State offered this evidence to show 
common design, motive, and intent on the part of the 
defendant in relation to the crimes charged in the pres- 
ent case. 

The defendant’s sole assignment of error in this case 
is that the District Court committed reversible error in 
denying his motion to exclude the testimony of Mrs. 
Nicholson regarding the independent robbery allegedly 
committed by the defendant. The defendant, in support 
of this contention, relies on the general rule that in a 
criminal prosecution evidence of crimes committed by 
the accused, other than that with which he is charged, 
is not admissible. State v. Hoffman, 195 Neb. 200, 237 
N. W. 2d 403 (1976); State v. Franklin, 194 Neb. 630, 
234 N. W. 2d 610 (1975). The reason for this rule is 
that such evidence is apt to prejudice the defendant in 
that the jury may convict a defendant because he has a 
propensity for crime in general, and not because of his 
specific guilt of the offense with which he is charged. 
State v. Casados, 188 Neb. 91, 195 N. W. 2d 210 (1972). 

The general rule, stated above, is, however, subject 
to many well-recognized exceptions which have been es- 
tablished and followed in this state, as well as in most 
of the other states. We have held that evidence of a 
separate and distinct crime committed by the accused 
is admissible in the prosecution of a crime that has an 
element of a motive, criminal intent, or guilty knowl- 
edge. Sall v. State, 157 Neb. 688, 61 N. W. 2d 256 (1953). 
Where prior offenses of the accused are sufficiently 
similar to the one charged in the case on trial so that 
the evidence thereof has probity as to intent, motive, 
or knowledge, such evidence may be received, and the 
issue of whether such evidence should be received is 
generally one left to the discretion of the trial court. 
Sall v. State, supra. See, also, State v. Ray, 191 Neb. 
702, 217 N. W. 2d 176 (1974); State v. Kirby, 185 Neb. 
240, 175 N. W. 2d 87 (1970); State v. Hoffmeyer, 187 


Vor. 197] SEPTEMBER TERM, 1976 299 


State v. Moore 


Neb. 701, 193 N. W. 2d 760 (1972); State v. Rich, 183 
Neb. 128, 158 N. W. 2d 533 (1968). Another exception 
to the general rule is that the evidence of another 
crime is admissible if it establishes a course of conduct, 
scheme, design, or intent. State v. Hoffmeyer, supra. 
Finally, evidence of another crime is admissible if it is 
relevant to establishing the identity of the accused. 
State v. Sharp, 184 Neb. 411, 168 N. W. 2d 267 (1969); 
State v. Brown, 190 Neb. 96, 206 N. W. 2d 331 (1973). 
The new Nebraska Rules of Evidence are in accord with 
these principles. Section 27-404(2), R. R. S. 1943, pro- 
vides as follows: ‘Evidence of other crimes, wrongs, or 
acts is not admissible to prove the character of a person 
_in order to show that he acted in conformity therewith. 
It may, however, be admissible for other purposes, such 
as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or ac- 
cident.” 

We find that the testimony concerning the Nicholson 
robbery in this case was relevant and material, and 
was properly admissible under the exceptions to the 
general rule set forth above. The robbery in this case 
and the Nicholson robbery were similar in design, na- 
ture, and method of operation. In both, the robber 
entered a home in the early morning hours, demanded 
money at gun point, and bound the male victim with 
nylon stockings. In both the intruder threatened the 
victims with a gun. The evidence of the other crime in 
this case tended to establish the defendant’s method of 
operation, use, and possession of a particular weapon, 
and identity. 

The defendant contends that the sole purpose of the 
evidence of the Nicholson robbery was to bolster the 
State’s case because the victims of the crime charged 
did not make an absolutely positive identification of the 
defendant. Even if this is true, evidence of other crimes 
committed by a defendant may be admitted into evi- 
dence if they are relevant to the issue of identity. See, 
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generally, State v. Sharp, supra; State v. Brown, supra. 
Other jurisdictions are in accord with this view. See 
Annotation, Admissibility, in robbery prosecution, of 
evidence of other robberies, 42 A. L. R. 2d 854, § 5, p. 
861, and supplements thereto. In White v. State, 533 
S. W. 2d 735 (Tenn. Crim. App., 1975), a robbery case, 
the court held that evidence of other similar robberies 
committed by the defendant was admissible to estab- 
lish the identity of the defendant where the tactics in 
the other robberies showed a method of operation em- 
ployed by that defendant. In Hicks v. State, 232 Ga. 
393, 207 S. E. 2d 30 (1974), also a robbery case, the 
court upheld the admission of evidence of other similar 
robberies on the ground that it was relevant to the is- 
sues of identifying the defendant as the guilty party 
and showing motive, plan, scheme, bent of mind, and 
course of conduct. We believe these cases are sound, 
and support our conclusion in this case. 

We hold, therefore, that the evidence of the Nichol- 
son robbery was properly admitted into evidence in this 
case. In so holding, we are aware of the potential prej- 
udice that such evidence creates in cases where the other 
crime is not similar to, and not relevant to, any of the 
elements of the crime charged. Our prior cases make 
clear that the general rule excluding evidence of crimes 
other than the one charged is to be followed unless the 
facts in the case clearly warrant application of the ex- 
ceptions outlined above. See, State v. Atwater, 193 
Neb. 563, 228 N. W. 2d 274 (1975); State v. Franklin, 
supra; State v. Casados, supra. In this particular case 
the exceptions do apply, and the judgment of the Dis- 
trict Court must be affirmed. 

AFFIRMED. 

CLINTON, J., concurring in the result. 

I concur in the result. I think the evidence of the 
other crime in this case was admissible because it was 
relevant in establishing the identity of the accused. I 
find the portion of the discussion in paragraph 10 of the 
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majority opinion, beginning with the words, “We have 
held” and concluding with the citation, “158 N. W. 2d 
533 (1968),” wholly unnecessary and confusing because 
the opinion purports to rely upon all the “principles” 
discussed. 


ALBIN E, KRACMAN ET AL., APPELLANTS, v. NEBRASKA 
PuBLICc POWER DISTRICT, A PUBLIC CORPORATION AND 
POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 


APPELLEE. 
248 N. W. ed 751 


Filed December 29, 1976. No. 40589. 


1. Words and Phrases: Statutes: Eminent Domain. “Attorneys of 
record” as used in section 76-715.01, R. R. S. 1948, can only mean 
the attorneys appearing in the specific action being appealed. 

2. Appeal and Error: Notice: Statutes: Eminent Domain: Time. 
In an appeal from an award of appraisers in a condemnation pro- 
ceeding, the party appealing shall within 30 days after the 
filing of the award file a notice of appeal and serve a copy of 
the same upon all parties bound by the award. These provisions 
are mandatory and are in addition to the undertaking required 
by section 76-716, R. R. S. 1943. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


William S. Padley of Padley & Dudden, for appellants. 
Stewart & Stewart, for appellee. 


Heard before Wuitr, C. J., SpENcER, BOsLAUGH, 
McCown, NEwTon, CLINTON, and BRopDKEy, JJ. 


SPENCER, J. 

The Kracmans, plaintiffs-appellants, appeal from the 
dismissal of their condemnation appeal for failure to 
give proper notice of the filing of the appeal in the 
District Court for Lincoln County under section 76- 
715.01, R. R. S. 1943. We affirm. 
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Plaintiffs appealed from the award of the appraisers 
in the county court of Lincoln County to the District 
Court for Lincoln County. The report of the appraisers 
was filed on August 6, 1975. Plaintiffs’ notice of appeal 
and bond were filed September 2, 1975. An affidavit of 
service was filed on September 9, 1975, reciting that a 
copy of the notice of appeal was forwarded to the firm 
of Kelley & Wallace in North Platte, Nebraska, on Sep- 
tember 6, 1975. The parties stipulated the firm of 
Stewart & Stewart of Lexington appeared of record as 
attorneys for the Nebraska Public Power District in 
this case. Kelley & Wallace, who were not the attor- 
neys of record for Nebraska Public Power District in 
this case, sent the copy of the notice to Stewart & 
Stewart on September 11, 1975. 

Section 76-715.01, R. R. S. 1943, so far as rer 
herein, reads as follows: “The party appealing from 
the award for assessment of damages by the appraisers 
in any eminent domain action shall, within thirty days 
of the filing of the award, file a notice of appeal with 
the county judge, specifying the parties taking the ap- 
peal and the award thereof appealed from, and shall 
serve a copy of the same upon all parties bound by the 
award or upon their attorneys of record.” 

The statute is clear. Copy of the notice shall be 
served upon all parties bound by the award or upon 
their attorneys of record. Kelley & Wallace were not 
the attorneys of record in this case although they were 
representing the power district in other condemnations. 
“Attorneys of record” as used in section 76-715.01, R. R. 
S. 1943, can only mean the attorneys appearing in the 
specific action being appealed. 

In Radil v. State (1967), 182 Neb. 291, 154 N. W. 2d 
466, we held: “Section 76-715.01, R. R. S. 1943, provides 
that in an appeal from an award of appraisers in a 
condemnation proceeding, the party appealing shall 
within 30 days after the filing of the award file a no- 
tice of appeal and serve a copy of the same upon all 
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parties bound by the award. These provisions are man- 
datory and are in addition to the undertaking required 
by section 76-716, R. R. S. 1943.” 

The motion to dismiss was properly sustained. The 
plaintiffs did not perfect their appeal. We note that 
even if Kelley & Wallace had been attorneys of record, 
the notice was served on the 3lst day, rather than the 
30th day, as provided by the statute. The 30th day in 
this instance was Friday, September 5, 1975. The no- 
tice was served Saturday, September 6. The judgment 
is affirmed. 

AFFIRMED. 


GERALD KING, APPELLANT, V. SCHOOL DISTRICT OF OMAHA, 
IN THE COUNTY OF DOUGLAS, IN THE STATE OF NEBRASKA, 
A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 


APPELLEE, 
248 N. W. 2d 752 


Filed December 29, 1976. No. 40620. 


1. Statutes. Legislative intent is the cardinal rule in construction 
of statutes. To ascertain such intent, the court will not examine 
an operative provision without likewise examining the statute 
as a whole in the light of the object and purposes of the act. 

2. Statutes: Legislature. The Legislature will be presumed to 
have known preexisting law when it enacted an amendment to 
a statute. 

3. Statutes: Legislature: National Guard: Salaries. The provisions 
of section 55-160, R. R. S. 1948, providing a leave of absence for 
emergency National Guard duty, and for receipt by the guards- 
man of that portion of his public salary during such duty as will 
equal any loss suffered by him, is a separate and distinct pro- 
vision from other leaves of absence provided in said statute and 
has application and effect exclusive of such other leave provisions. 


Appeal from the District Court for Douglas County: 
James A. BuckLey, Judge. Affirmed. 


‘Mark D. McGuire of Crosby, Guenzel, Davis, Kessner 
& Kuester, for appellant. 
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Alex M. Clarke of Baird, Holm, McEachen, Pedersen, 
Hamann & Haggart, for appellee. 


Heard before WuitE, C. J., McCown, and Ciinton, JJ., 
and Stuart and Rist, District Judges. 


Rist, District Judge. 

This is an action for a declaratory judgment wherein 
the plaintiff seeks a construction of section 55-160, R. R. 
S. 1948, which would require the defendant, his em- 
ployer, to pay his full salary for all working days while 
he was on active duty with the Nebraska National 
Guard during an emergency. The trial court deter- 
mined that under the above statute plaintiff was en- 
titled to receive from the defendant that portion of his 
salary or compensation as would equal the loss he 
might suffer while in such active service and entered 
its judgment accordingly. The plaintiff has appealed 
from that judgment. 

This action was tried upon a joint stipulation of facts 
by the parties, the relevant portions of which are as 
follows: Plaintiff was a certified schoolteacher under 
employment contract with the defendant school district 
for the school year 1974-75 to teach for approximately 
190 days. Plaintiff's salary was payable in 12 monthly 
installments. 

Plaintiff was a member of the Nebraska National 
Guard and after a tornado struck the City of Omaha 
on May 6, 1975, was called to active service that date 
pursuant to a declaration of emergency by the Governor 
of Nebraska. Plaintiff’s guard service for that purpose 
was from May 6, 1975, through May 13, 1975. 

On June 23, 1975, defendant district advised plaintiff 
by letter that his salary from the district would be re- 
duced by the amount of pay plaintiff received from the 
National Guard for those days plaintiff was on such 
active emergency service. Specifically, his salary was 
reduced on a per diem basis for only those days of 
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teaching duty during which he was on such active guard 
duty. 

The plaintiff attended a regular summer training 
camp of the National Guard for 2 weeks during the sum- 
mer of 1975, during which time he had no school duties 
to perform and thus missed no school duty days as a 
result of such attendance. 

The parties agree that section 55-160, R. R. S. 1943, is 
the controlling statute with respect to school salary and 
National Guard service during emergency active duty. 

Section 55-160, R. R. S. 1943, provides that: ‘All em- 
ployees * * * of the State of Nebraska, or any political 
subdivision thereof, who shall be members of the Na- 
tional Guard * * * shall be entitled to leave of absence 
from their respective duties, without loss of pay, on all 
days during which they are employed with or without 
pay under the orders or authorization of competent au- 
thority in the active service of the state * * * for not to 
exceed fifteen work days in any one calendar year. 
* * * When the Governor of this state shall declare that 
a state of emergency exists, and any of the persons 
named in this section are ordered to active service of 
the state, an additional leave of absence will be granted 
until such member is released from active service by 
competent authority. During the additional leave of 
absence because of the call of the Governor, any * * * 
employee subject to the provisions of this section shall 
receive such portion of his salary or compensation as 
will equal the loss he may suffer while in active service 
of the state.” 

Section 55-104, R. R. S. 1943, provides that unless the 
context otherwise requires, the words “active service of 
the state” shall mean “service on behalf of this state, in 
case of public disaster, war, riot, invasion, insurrection 
resisting of process, or in case of imminent danger of 
the occurrence of any such events, whenever called up- 
on in aid of civil authorities, at encampments whether 
ordered by state or federal authority, at periods of 
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drill and any other training or service required under 
state or federal law, regulations or orders, or upon any 
other duty requiring the entire time of the * * * per- 
son.” 

Section 55-114, R. R. S. 1943, provides in part: “The 
Nebraska National Guard shall encamp for instruction 
not less than fifteen days annually at such time, place, 
or places as may be ordered by the Governor.” 

Plaintiff’s argument appears to be that the provisions 
of section 55-160 should be applied in consecutive order, 
that is, that the first 15 days of active service each cal- 
endar year are to be without any reduction in the em- 
ployee’s salary from his public employer, whether such 
service be of an emergency nature or otherwise, and 
thereafter, if an emergency is declared and the em- 
ployee called to active service, he would receive from 
his employer during such emergency duty the difference 
between his normal employment salary and his Nation- 
al Guard pay. 

Defendant’s argument is that regular employment 
salary during emergency duty is governed specifically 
by the provisions requiring the employer to pay the 
difference between regular employment salary and Na- 
tional Guard pay regardless of when such service is ren- 
dered during the year and that the provision for 15 
days regular employment pay without deduction applies 
to all other periods of active duty, exclusive of emer- 
gency duty, whenever such duty is performed. The trial 
court accepted this position. 

The following rules governing statutory construction 
are applicable in this case: Legislative intent is the 
cardinal rule in the construction of statutes. Pettigrew 
v. Home Ins. Co., 191 Neb. 312, 214 N. W. 2d 920. To 
ascertain such intent, the court will not examine an 
operative provision without likewise examining the . 
statute as a whole in the light of objects and purposes 
of the act. State v. Neal, 187 Neb. 413, 191 N. W. 2d 
458. The Legislature will be presumed to have known 
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preexisting law when it enacted an amendment to a 
statute. Insurance Co. of North America v. County of 
Hall, 188 Neb. 609, 198 N. W. 2d 490. 

In applying the foregoing rules we note that section 
55-160 was enacted in its present form in 1969 when 
that portion of the section beginning with the words 
“when the Governor of this State * * *” was added by 
amendment. Prior to that date the statute was de- 
signated as section 55-156.01, R. R. S. 1943 (Reissue 
1960), and provided in substance for 15 days leave of 
absence for active duty each year without loss of regu- 
lar employment salary and with no further qualifica- 
tion. It was essentially the same as that part of section 
55-160 preceding the portion added by amendment in 
1969. 

The amendment of 1969 added the provision that 
when a state of emergency is declared by the Governor 
and a guardsman is called to active service, he shall 
have an additional leave of absence and shall receive 

_ during such service that portion of his salary as will 
equal the loss he may have suffered while in such active 
service. It is clear that this means he will receive his 
regular salary during such service less his guard pay for 
that period. It is also clear that the Legislature in- 
tended this as an additional provision for leave and pay 
to that which previously existed. 

We also note the 1969 amendment to section 55-114, 
R. R. S. 1943, which requires not less than 15 days an- 
nual encampment for training and instruction. This 
statute is still in effect and is mandatory in its terms. 
Under the rules of construction previously noted the 
Legislature is presumed to have known the provisions 
of this statute when it enacted the amendment to sec- 
tion 55-160. 

It is also material to the interpretation of section 55- 
160 that it applies to all employees of the State and any 
political subdivisions thereof, not just to a person who 
teaches in the public schools. We take judicial notice of 
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the fact that most such employment is continuous 
throughout the year and not just for approximately 190 
working days as is common for teaching employment. 
This circumstance must be assumed to have been known 
by the Legislature. 

With the above facts in mind and taking into account 
the language used in section 55-160, it is clear that the 
Legislature intended that nonemergency duty result in 
no salary deduction for 15 days and that salary during 
emergency duty be adjusted as provided in the 1969 
amendment so that the guardsman would suffer no fi- 
nancial loss insofar as salary is concerned. If it were 
otherwise and the statute interpreted as suggested by 
plaintiff, a guardsman could be called to emergency 
duty for 15 days or less early in the year before any 
- other duty was required and receive his salary in full; 
but when he later reported for other duty under section 
55-114 he would receive no part of his salary for any 
duty period beyond the initial 15 days for that year. 
We are satisfied this is not what the Legislature in- 
tended. 

The statement of the introducer of the amendment 
noted by plaintiff in his brief is appropriate, namely, 
that it was necessary to keep up the morale of the 
guardsmen and reduce the sacrifice of the enlisted men 
when ordered to active duty. This end would not be 
accomplished under the usual employment of guards- 
men unless emergency duty is treated as a separate and 
distinct leave of absence with the accompanying salary 
provisions there contained. 

Plaintiff argues that section 55-104 (2), R. R. S. 1943, 
defines active service as including duty during cases of 
public disaster when so ordered and that this emergency 
service is within the meaning of active service as used 
in the first portion of section 55-160 providing for 15 
days without any reduction of employment salary. 
While it is true that section 55-104 (2) so defines active 
service, it is also true that the Legislature has the right, 
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for purposes of salary consideration, to distinguish the 
types of service within the all-inclusive definition of 
this statute and when the language of the appropriate 
statute does so in clear fashion, as we find section 55- 
160 does, it cannot be ignored and must be given mean- 
ing and effect. 

The trial court’s decision was correct and is affirmed. 

AFFIRMED. 


Larry G. BONNES, APPELLEE, v. DoN OLSON ET AL.. 


APPELLANTS. 
248 N. W. 2d 756 


Filed December 29, 1976. No. 40689. 


1. Motor Vehicles: Negligence. The driver of an automobile enter- 
ing an intersection is obligated to look for approaching auto- 
mobiles and see any vehicle within the radius which denotes the 
limit of danger, and if he fails to see one which is favored over 
him under the rules of the road, he is guilty of negligence as 
a matter of law. 


A traveler on highways may assume, unless 
and until he has warning, notice, or knowledge to the contrary, 
that any other user of the highways will use them in a lawful 
manner, and until he has such warning, notice or knowledge, he 
may govern his acts in accordance with such assumption. 

3. Motor Vehicles: Negligence: Proximate Cause. It is essential 
to the defense of contributory negligence that negligence of the 
plaintiff be a proximate cause or a proximately contributing 
cause of the injury. 


Appeal from the District Court for Douglas County: 
JoHN E, CLarK, Judge. Affirmed. 


Timothy J. Pugh of Boland, Mullin & Walsh, for 
appellants, 


William E. Gast and Ronald H. Stave of Emil F. 
Sodoro Law Offices, for appellee. 
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Heard before WuiTE, C. J., McCown, Newton, and 
BRopKEy, JJ., and Ronin, District Judge. 


Ronin, District Judge. 


This is an action to recover damages arising from a 
collision of a motorcycle operated by the plaintiff and 
an automobile driven by the defendant Mardelle Olson 
and which was maintained as a family purpose automo- 
bile by the defendant Don Olson. The accident occurred 
on April 1, 1974, at the intersection of 99th and Maple 
Streets in Omaha, Douglas County, Nebraska. At the 
close of all the evidence the plaintiff's motion for a di- 
rected verdict on the issue of liability was sustained by 
the trial court. The trial court also overruled the de- 
fendants’ motion for a directed verdict against the 
plaintiff and submitted the case to the jury on the sole 
issue of damages. The jury found for the plaintiff 
against the defendants and judgment was entered for 
the amount of the jury’s verdict. The defendants’ mo- 
tion for new trial and for judgment notwithstanding the 
verdict were overruled. The defendants appeal, assign- 
ing as error the trial court’s sustaining the plaintiff's 
motion for a directed verdict on the issue of liability, 
and the trial court’s refusal to submit both the issues 
of the defendant driver’s negligence and the plaintiff’s 
contributory negligence to the jury. We hold that the 
trial court did not err in sustaining the plaintiff’s mo- 
tion for a directed verdict on the issue of liability and 
the judgment entered by the trial court is affirmed. 

We briefly review the evidence as to the issue of lia- 
bility. The plaintiff was proceeding home from work 
on his Honda motorcycle at about 4 p.m. on April 1, 
1974. He made a right turn on Maple Street at the 
102nd Street intersection, and at the time of the ac- 
cident was traveling east on the north eastbound lane 
of Maple Street approaching the intersection of 99th 
and Maple Streets. Maple Street is a four-lane, con- 
crete paved street that runs east and west in the City 
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of Omaha, Nebraska. It consists of two westbound 
lanes and two eastbound lanes each 26 feet in width, 
separated by a median also 26 feet in width. Ninety- 
ninth Street is a two-lane street running in a north- 
south direction. The street is designated 99th Street 
as it proceeds south from Maple Street but is called 
Maplewood Boulevard on the north side of Maple Street 
directly across from 99th Street. Maple Street is a fa- 
vored arterial at this intersection and is protected by 
stop signs on 99th Street and Maplewood Boulevard. 

The defendant Mardelle Olson, hereafter designated 
as defendant, testified that she was operating a 1967 
Buick automobile in a southerly direction on Maplewood 
Boulevard and on reaching Maple Street stopped at the 
stop sign on the northwest corner of the intersection. 
The defendant then proceeded into the intersection 
crossing the westbound lanes of Maple Street into the 
median. The defendant stated that she did not come 
to a complete stop on the median but did slow her ve- 
hicle to about 2 or 3 miles an hour. As the defendant 
approached the eastbound lanes of Maple Street she 
stated she looked both to the west and to the east and 
did not see the approaching motorcycle of the plaintiff, 
whereupon she looked forward, placed her foot on the 
accelerator and proceeded into the north eastbound 
lane between 5 and 10 miles per hour until the impact 
occurred with plaintiff's motorcycle in about the middle 
of the north eastbound lane of Maple Street. Although 
there were no obstructions to her view to the west the 
defendant stated she never saw the plaintiff’s motor- 
cycle until the time of the actual impact. 

The plaintiff testified that immediately prior to the 
accident he was operating his motorcycle in the inside 
or north eastbound lane of Maple Street at a speed be- 
tween 30 and 35 miles per hour. His testimony from his 
deposition was that he was going “right around forty.” 
An eyewitness to the accident fixed plaintiff’s speed at 
40 to 45 miles per hour. The speed limit on Maple 


312 NEBRASKA REPORTS [Vou. 197 


Bonnes v. Olson 


Street at this intersection was 45 miles per hour. The 
plaintiff further testified that he first saw the defend- 
ant’s automobile when it was 10 to 20 feet away, and 
that it then suddenly accelerated from a stopped po- 
sition into the intersection and into his path too late 
for him to avoid the collision. 

Defendant contends that the intersecting streets at 
the scene of the accident consisted of but one intersec- 
tion and that the defendant, having entered the inter- 
section first when crossing the westbound lanes of Ma- 
ple Street, possessed the right-of-way. Section 39-602 
(37), R. R. S. 1943, provides that when two roadways of 
an intersecting highway are 30 feet or more apart, “then 
every crossing of two roadways of such highways shall 
be regarded as a separate intersection.” The median 
between the eastbound and westbound lanes of Maple 
Street was 26 feet. We are of the opinion, however, 
under the facts of this case it is immaterial whether 
the median at this intersection is 26 feet or more than 
30 feet. The usual rules of the road are to be applied 
in this case whether the defendant was attempting to 
cross one or two intersections. The crossing of the 
four-lane Maple Street arterial by the defendant im- 
posed upon her continuing duties with respect to the 
traffic on the arterial street. 

The evidence is uncontroverted in this case that the 
defendant was negligent in either failing to look for 
approaching vehicles eastbound on Maple Street within 
the radius of danger or, having looked, in failing to see 
the plaintiff's motorcycle. Our court has held in a 
well-established line of cases that if a driver “fails to 
see one which is favored over him under the rules of 
the road, he is guilty of negligence as a matter of law.” 
Nichols v. McArdle, 170 Neb. 382, 102 N. W. 2d 848. 
See, also, Cappel v. Reiner, 167 Neb. 375, 93 N. W. 2d 
36; Colton v. Benes, 176 Neb. 483, 126 N. W. 2d 652. 
The duty of a driver of a vehicle to look for vehicles 
approaching on the highway implies the duty to see 
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what is in plain sight. Nichols v. McArdle, supra. The 
trial court did not err in failing to submit the issue of 
the defendant’s negligence to the jury. 

We now turn to the remaining issue raised by the 
defendant that the trial court erred in not submitting 
the issue of the plaintiff’s contributory negligence to the 
jury. The evidence is uncontradicted that the plaintiff 
first saw the defendant’s automobile when it was 10 to 
20 feet away. Whether the defendant’s car was stopped 
at that time, or was moving at approximately 2 miles 
per hour, the defendant suddenly accelerated her auto- 
mobile into the intersection where it was too late for 
the plaintiff to avoid the accident. 

Our court has held that a plaintiff cannot be con- 
tributorily negligent where he has no reason to antici- 
pate the entrance onto an arterial of an automobile 
from an intersecting road and had no reasonable op- 
portunity to avoid the ensuing accident. Nichols v. Mc- 
Ardle, supra; Colton v. Benes, supra; Fairchild v. Soren- 
son, 165 Neb. 667, 87 N. W. 2d 235; Van Ostrand v. Bec- 
card, 188 Neb. 326, 196 N. W. 2d 385; Nistor v. Ther- 
kildsen, 181 Neb. 817, 151 N. W. 2d 443. 

The plaintiff had the right to assume the defendant 
would use the highway in a lawful manner until he was 
given warning or notice to the contrary. The conten- 
tion of the defendant that the plaintiff was negligent 
in not having observed the defendant for a greater pe- 
riod of time is rejected for the reason that he would 
have still seen the defendant in a near stationary po- 
sition and was entitled to rely on the assumption that 
the defendant would yield the right-of-way to him. 

It is essential to the defense of contributory negli- 

‘gence that negligence of the plaintiff be a proximate 
cause or a proximately contributing cause of the in- 
jury. Kaufman v. Tripple, 180 Neb. 593, 144 N. W. 2d 
201. The evidence in the record of this case clearly 
establishes that the sole proximate cause of the collision 
between the vehicles of the parties was the negligence 
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of the defendant and that the defense of contributory 
negligence is not sustained by the evidence. The trial 
court was correct in directing a verdict for the plain- 
tiff on the issue of liability. We affirm the judgment 
entered by the trial court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD L. WALKER, 
APPELLANT. 
248 N. W. 2d 759 
Filed December 29, 1976. No. 40750. 

1. Criminal Law: Manslaughter: Words and Phrases. Manslaughter 
is the killing of another without malice, either upon a sudden 
quarrel or unintentionally while the slayer is in the commission 
of some unlawful act. 

2. Criminal Law: Homicide: Instructions: Trial. It is the duty 
of the court, in a trial for homicide, to instruct only on those 
degrees of homicide which find support in the evidence. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before WuuirEe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLInTon, and BRopKEy, JJ. 


NEwTON, J. 

Defendant, on a charge of first-degree murder, was 
convicted of second-degree murder. On appeal he as- 
signs as error the failure of the court to instruct the 
jury on the crime of manslaughter and alleged exces- 
siveness of the sentence to life imprisonment. We af- 
firm the judgment of the District Court. 

The defendant and his wife were separated. He in- 
tercepted her as she was leaving her place of employ- 
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ment in an automobile operated by her brother. She 
was killed while sitting in the automobile. Defendant 
admitted he had a gun but testified that in a tussle 
with his brother-in-law he dropped the gun and it dis- 
charged twice. He maintained he had no intention of 
shooting his wife and that what occurred was acciden- 
tal. The automobile door had not been opened and ap- 
parently there were no bullet holes in it as there would 
have been if his wife had been killed by a discharge of 
the gun when it was dropped to the ground. Medical 
evidence showed she was shot four times, once with 
the gun held against her forehead as demonstrated by 
a ring of powder marks or burns. 

The basis for the assertion that an instruction on 
manslaughter should have been given is the testimony 
of the defendant above outlined. This testimony was 
contradicted by the brother-in-law and the physical 
facts demonstrate that it is absolutely incredible. 
“Manslaughter is the killing of another without malice, 
either upon a sudden quarrel or unintentionally while 
the slayer is in the commission of some unlawful act.” 
State v. Worley, 178 Neb. 232, 132 N. W. 2d 764. 

It is the duty of the court, in a trial for homicide, to 
instruct only on those degrees of homicide which find 
support in the evidence. See State v. Worley, supra. 

In this instance the record fails to disclose any cred- 
ible evidence of any nature which would support an in- 
struction in regard to manslaughter. The killing was 
obviously premeditated, deliberate, and intentional. 
The evidence fails to disclose any extenuating circum- 
stances but, on the contrary, would definitely support a 
conviction for first-degree murder had such been re- 
turned by the jury. Under such circumstances we can- 
not rule that the sentence is excessive. 

The judgment of the District Court is affirmed. 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, v. HOWARD LEVERN SNIDER, 


APPELLANT, 
248 N. W. 2d 342 


Filed January 5, 1977. No. 40582. 


1. Probation and Parole: Presentence Reports: Statutes. Section 
29-2261, R. R. S. 1943, does not require a second, or successive, 
presentence investigation before an order revoking probation 
is entered where a presentence investigation was made and 
considered following the original conviction and before the 
order of probation was entered. Whether a second, or suc- 
cessive, investigation and report are required rests in the 
sound discretion of the sentencing judge. 

2. Criminal Law: Sentences: Time. A sentence validly imposed 
takes effect from the time it is pronounced and a subsequent 
sentence fixing a different term is a nullity. 


Appeal from the District Court for Dawson County: 
Hucu Sruart, Judge. Affirmed as modified. 


Joseph A. Shaughnessy, for appellant. 

Paul L. Douglas, Attorney General, and Judy K. Hoff- 
man, for appellee. 

Heard before WHITE, C. J., SPENCER, BoSLAUGH, 
McCown, NEWTON, CLINTON, and Bropkey, JJ. 


CLINTON, J. 

This is an appeal from an order revoking a term of 
probation which had been imposed upon the defendant 
after he entered a plea of guilty to a charge of killing 


(317) 
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a steer contrary to the provisions of section 28-550, 
R. R. S. 1943. Upon revocation the defendant was sen- 
tenced to a term of 1 to 2 years in the Nebraska Penal 
and Correctional Complex with credit being given for . 
time spent in the county jail awaiting hearing. 

On this appeal he makes the following assignments of 
error: (1) The court, previous to sentencing, failed to 
consider a presentence report as required by section 
29-2261, R. R. S. 1943. (2) The court erred in modifying 
the sentence after it had been imposed. (3) The pro- 
bation should not have been revoked because the pro- 
bation officer charged with supervising the defendant 
did not properly perform his duties. We affirm as mod- 
ified. 

Section 29-2261, R. R. S. 1943, provides in part: 
“(1) Unless it is impractical to do so, when an offender 
has been convicted of a felony, the court shall not im- 
pose sentence without first ordering a presentence in- 
vestigation of the offender and according due con- 
sideration to a written report of such investigation.” 
The record shows: The violation of section 28-550, R. 
R. S. 1943, occurred in January 1975. The sentence of 
probation was imposed on March 28, 1975, and was pre- 
ceded by a probable cause hearing before an impartial 
magistrate. Previous to imposition of the probation 
sentence, a presentence investigation was made and a 
written report thereof was considered by the court be- 
fore the order was entered. In July of 1975 the de- 
fendant entered a plea of guilty to violation of the 
probation order. The court ordered a supplemental 
presentence investigation, received and considered it, 
and then entered an order continuing the probation. 
On December 5, 1975, the defendant was again (after 
a probable cause hearing before an impartial magis- 
trate) before the District Court for violation of the or- 
der of probation. The charge of probation violation in 
this instance arose from a conviction in the county 
court for assault and battery. Before imposing the sen- 
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tence now before us, the court inquired of the proba- 
tion officer whether a supplemental presentence inves- 
tigation was indicated, the court already having again 
considered the two previous reports. The probation of- 
ficer informed the court that he thought none was re- 
quired as the defendant had been in jail for 3 of the 4 
months since the supplemental report and there was 
nothing to report which was not known to the court by 
virtue of the transcript of the assault and battery 
charge which had been received in evidence. The court 
then made a finding that a presentence investigation 
was impractical and imposed sentence. 

It is to be noted that section 29-2261, R. R. S. 1943, 
does not by its literal terms require a multiple presen- 
tence investigation in situations such as is before us. 
We hold that whether successive presentence investi- 
gations are necessary before the revocation of an order 
of probation is entered rests in the sound discretion of 
the sentencing judge. 

The second assignment of error grows out of the fol- 
lowing circumstances. Immediately after the court im- 
posed the sentence the defendant left the courtroom 
and slammed the door behind him “almost breaking 
the glass.” The sentencing judge then immediately 
ordered the defendant brought back into the courtroom, 
informed him that-he was a “most unruly prisoner,” and 
resentenced him to a term of 1 to 2 years without credit 
for the jail time which had been allowed in the previ- 
ously announced sentence. It is to be noted that the 
change in this instance was not the clarification of an 
ambiguity or correction of a prior misstatement in an- 
nouncing sentence. The rule is that a sentence validly 
imposed takes effect from the time it is pronounced and 
that a subsequent sentence fixing a different term is a 
nullity. State v. Brewer, 190 Neb. 667, 212 N. W. 2d 90. 
The modification of sentence after its imposition in this 
case was a nullity. The original sentence is reinstated. 
The question of whether the defendant’s conduct above 
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described may have constituted contempt is not before 
us as it is clear that the court did not proceed to punish 
for contempt. 

The defendant’s third assignment is singularly un- 
meritorious. It is founded on the theory that the pro- 
bation officer did not properly supervise the defendant 
because he did not require written reports from the de- 
fendant and did not make a direction to the defendant 
as to where he should live, both required by the terms 
of the order of probation. During 3 of the 4 months 
in question the defendant was serving a sentence in 
the county jail. Even if we were to assume that the 
foregoing showed a neglect of duty by the probation 
officer, it would scarcely require that probation be con- 
tinued. 

AFFIRMED AS MODIFIED. 


In RE ESTATE OF Louis T. DAVIES, DECEASED. 
ELIZABETH DELONG DaviEs, EXECUTRIX OF THE ESTATE OF 
Louis T. DAVIES, DECEASED, APPELLEE, v. MARION R. REESE 

ET AL., APPELLANTS. 
248 N. W. 2d 344 


Filed January 5, 1977. No. 40599. 


Appeal from the District Court for Lancaster County: 
Witit1aAm D. Buiue, Judge. Reversed. 


Leroy Shuster and Richard L. Schmeling, for appel- 
lants. 


Knudsen, Berkheimer, Endacott & Beam, for appellee. 


Heard before SPENCER, McCown, and Newton, JJ., and 
CANIGLIA and Coapy, District Judges. 


Caniciia, District Judge. 
Marion R. Reese appeals from a ruling of the Dis- 
trict Court for Lancaster County, Lincoln, Nebraska, 
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dismissing her claim against the estate of Dr. Louis T. 
Davies. 

This is a malpractice suit resulting from the diag- 
nosis and treatment of Mrs. Reese by Dr. Davies, dur- 
ing a period extending from April 8, 1970, to April 
26, 1973. Dr. Davies died on October 11, 1974, and Mrs. 
Reese filed a claim against his estate alleging that he 
was negligent in diagnosing and treating a lump in 
her breast during approximately 20 consultations. Re- 
lying on section 25-222, R. S. Supp., 1974, the county 
court and subsequently, on appeal the District Court 
each denied the claim and ruled that the claim was 
barred by the statute of limitations as set forth in sec- 
tion 25-222, R. S. Supp., 1974. 

A further statement of facts and dates is neces- 
sary. Section 25-222, R. S. Supp., 1974, provides as fol- 
lows: “Any action to recover damages based on al- 
leged professional negligence or upon alleged breach of 
warranty in rendering or failure to render professional 
services shall be commenced within two years after 
the alleged act or omission in rendering or failure to 
render professional services providing the basis for such 
action; Provided, if the cause of action is not discovered 
and could not be reasonably discovered within such two- 
year period then the action may be commenced within 
one year from the date of such discovery or from the 
date of discovery of facts which would reasonably lead 
to such discovery, whichever is earlier; and provided 
further, that in no event may any action be com- 
menced to recover damages for professional negligence 
or breach of warranty in rendering or failure to render 
professional services more than ten years after the date 
of rendering or failure to render such professional serv- 
ices which provides the basis for the cause of action.” 

In order to apply the limitations in section 25-222, R. 
S. Supp., 1974, a further statement of facts and dates 
as alleged is necessary. On April 8, 1970, Mrs. Reese 
consulted the decedent Dr. Louis T. Davies, a practicing 
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physician in the City of Lincoln, Nebraska, concerning 
a growth in her left breast. Dr. Davies advised her 
without ever conducting a needle biopsy, mammogra- 
phy, or other pathological tests that the growth was not 
cancerous, but instead was mastitis. Thereafter, Mrs. 
Reese continued to consult with Dr. Davies during the 
next 18 months concerning the lump in her breast and 
consulted him 21 times between April 8, 1970, and No- 
vember 9, 1972, and on each occasion, except as diag- 
nosed on November 9, 1972, Dr. Davies’ diagnosis, as 
previously stated, was that the growth was mastitis and 
was made without conducting the needle biopsy, mam- 
mography, or other medically recognized pathology 
tests. 

On November 9, 1972, Dr. Davies advised Mrs. Reese 
that the growth was a tumor and would have to be 
removed. However, he did not indicate to Mrs. Reese 
that the tumor was cancerous nor did he perform any 
of the medical tests herein referred to and he did not 
indicate any cause or reason for immediate surgery. 
Appellant, however, took immediate steps to hospitalize 
herself and on November 13, 1972, a radical mastectomy 
was performed on her. 

The appellant claims that the diagnosis and treat- 
ment on November 9, 1972, was negligent and that the 
statute of limitations commences to run from that date. 

The appellee claims that the diagnosis and treatment 
of November 9, 1972, was not negligent; that the last 
negligent diagnosis and treatment occurred on Septem- 
ber 15, 1972; and that the statute of limitations com- 
mences to run as of that date. 

Accordingly, if the diagnosis and treatment made by 
Dr. Davies on November 9, 1972, was not negligent then 
appellant would have to rely on the September 15, 1972, 
diagnosis and treatment and her claim would have been 
barred as of the date of Dr. Davies’ death on October 11, 
1974; however, if the diagnosis and treatment on No- 
vember 9, 1972, was negligent then the cause of action 
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would not have been outlawed until November 9, 1974, 
and was not barred on the date of Dr. Davies’ death. 

A discussion of the treatment of November 9, 1972, 
which appellant claims is the last negligent diagnosis 
and treatment is in order. On that date, November 9, 
1972, Dr. Davies correctly diagnosed the growth as a 
tumor. However, he did not indicate to Mrs. Reese that 
the tumor was cancerous, he did not perform any of the 
medical tests herein referred to that are accepted and 
medically recognized pathological tests, and he did not 
indicate any cause for alarm or need for surgery. This 
continuing failure by Dr. Davies to utilize diagnostic 
techniques commonly employed and recognized was al- 
leged to be negligence on his part, and his failure on 
November 9, 1972, to perform any of the tests was sim- 
ply the last event in a course of treatment which could 
be found to be negligent. 

It follows therefore that the last alleged negligent 
diagnosis and treatment by Dr. Davies was on Novem- 
ber 9, 1972, and the suit for malpractice against Dr. 
Davies did not become outlawed until November 9, 1974, 
and conversely, was on October 11, 1974, within the stat- 
utory period of limitations. 

It follows that the ruling by the District Court for 
Lancaster County was erroneous and is reversed. 

REVERSED, 


CiTy OF OMAHA, A MUNICIPAL CORPORATION, ET AL., 
APPELLANTS, Vv. FRANCIS P. MATTHEWS, JR., ET AL., 


APPELLEES. 
248 N. W. 2d 761 


Filed January 5, 1977. No. 40678. 


1. Property: Municipal Corporations: Damages. Sanitary sewer 
connections running from private property to a city or district 
sewer main are privately owned and may not be appropriated 
or destroyed by the city without compensation to the owner. 
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2. Property: Municipal Corporations. The right to use district or 
city sewers is one common to all property owners and it can- 
not be denied unreasonably, arbitrarily, or discriminatorily. 

3. Property: Municipal Corporations: Damages: Torts: Actions. 
When private property is damaged in the course of a public 
improvement, the owner may seek compensation by an action 
in inverse condemnation or in tort. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Herbert M. Fitle, Verne W. Vance, Roger R. Holthaus, 
and Donald L. Knowles, for appellants. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellees. 


Heard before WuiTeE, C. J.. McCown, Newton, and 
BropkEy, JJ., and Ronin, District Judge. 


NEWTON, J. 

In this action plaintiffs seek to enjoin defendants 
from prosecuting an inverse condemnation action for 
alleged damages to their properties in the city of Oma- 
ha, Nebraska. Judgment was for defendants. We af- 
firm the judgment of the District Court. 

The defendants are the owners of two buildings on 
19th Street between Farnam and Harney Streets in 
Omaha. The block directly to the east between 19th 
and 18th Streets was acquired by the Omaha-Douglas 
Public Building Commission created under Chapter 23, 
article 26, R. R. S. 1943. Defendants alleged that in 
building on the block acquired by the defendant com- 
mission, the sanitary sewer service running from their 
buildings to a sewer on 19th Street was disrupted and 
destroyed. Defendants filed an inverse condemnation 
action under sections 76-705 et seq., R. R. S. 1943, for 
the purpose of ascertaining and recovering damages. 
Injunction having been denied, plaintiffs appeal. They 
assign as error the finding that inverse condemnation 
is a proper remedy and that the judgment is not sup- 
ported by the evidence. 
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Plaintiffs assert that defendants had no vested rights 
in the 19th Street sewer or in its use. Under Nebraska 
law a city of the metropolitan class may establish sewer 
districts, regulate the construction, repair, and use of 
the sewers, provide penalties for their injury and ob- 
struction, issue permits for connections and require 
property owners to make such connections at their own 
expense, fix charges for use of the sewage system, and 
levy special assessments. See Chapter 14, article 3, R. 
R. S. 1943. Connections or laterals necessarily start in 
the property of the private owner, extend through or 
across such property, and into the public streets or al- 
leys to the sewer mains constructed by the sewer dis- 
tricts. Property owners do not ordinarily acquire vested 
interests in the sewer mains or in their use in a given 
location or condition, but it is the duty of the city to 
keep them in repair and in useable condition except in 
the face of extraordinary or unusual conditions beyond 
its control and it may assess penalties for damage or 
obstruction of the sewers. Although an abutting owner 
does not have a vested interest in the location of a 
street or highway in a given location, or in its main- 
tenance in a given condition, it is generally held that he 
is entitled to compensation if ingress and egress to the 
street is unreasonably restricted or if the street is va- 
cated. See W.E.W. Truck Lines, Inc. v. State, 178 Neb. 
218, 132 N. W. 2d 782. The situation presented is some- 
what analogous. In this instance we deal with a public 
utility located in a street. Property owners are com- 
pelled to pay for its use and to use it. Connecting lines 
are installed by and at the expense of property owners. 
The disposal of sewage from these private properties 
is essential and impairment of the means of doing so 
definitely damages the private connections to the city 
sewer and the value of the properties. Ordinarily priv- 
ileges acquired by license or permit are revocable under 
the police power without the payment of compensation. 
See 2 Nichols on Eminent Domain (3d Kd.), § 5.751, p. 
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5-241. No vested interests are acquired in such things 
as grazing permits and liquor licenses. Such licenses 
and permits simply confer a benefit on the recipient 
which he has sought. There is no element of compul- 
sion, and deprivation of the privilege does not ordinarily 
affect property values. The situation is different here. 
Disposition of sewage collected on the plaintiffs’ prop- 
erties is an absolute essential. Owners are required to 
use the city sewer system and to install laterals of a 
private nature. The right to use district or city sewers 
is one common to all property owners and it cannot be 
denied unreasonably, arbitrarily, or discriminatorily. 
See, Rogers v. First Sewerage Dist. of City of Lake 
Charles (La. App.), 171 So. 2d 820; 11 McQuillin, Muni- 
cipal Corporations (3d Ed.), § 31.30, p. 242. Except 
where a property owner fails to comply with reasonable 
regulations or the public welfare requires, this right 
‘cannot be denied or destroyed. No such situation ap- 
pears here. On the contrary, the city has tortiously 
interfered with and destroyed the plaintiffs’ sewer con- 
nection. It has, in essence, appropriated it without com- 
pensating the owners. To the extent of the right to use 
the sewer by means of the connections or laterals pre- 
viously installed under the city’s supervision, we hold 
that a property right can be and has been acquired 
which cannot be unreasonably destroyed without com- 
pensation. It is stated in 11 McQuillin, Municipal Cor- 
porations (3d Ed.), § 31.09, p. 193: “Private sewers and 
drains may become the property of the municipal cor- 
poration by purchase or by dedication duly accepted by 
the municipal authorities; also by annexation, or pre- 
scription; and in some cases private sewer lines are re- 
garded as becoming municipal lines merely through 
connection and integration in the latter; however, they 
cannot be taken by the public, or damaged in the con- 
struction of other sewers by the municipality without 
compensation to such private owners, since such private 
sewers and drains are viewed as property within the 
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meaning of the constitutional provisions relating to the 
exercise of eminent domain.” See, also, Zirkle v. City 
of Kingston, 217 Tenn. 210, 396 S. W. 2d 356; Bragg v. 
City of Rutland, 70 Vt. 606, 41 A. 578; Gunn v. City of 
Versailles (Mo. App.), 330 S. W. 2d 257. 

Plaintiffs contend that an inverse condemnation ac- 
tion cannot lie because the Omaha-Douglas Public 
Building Commission did not have the power of condem- 
nation. This assertion is erroneous. See § 23-2604 (1) 
and (4), R. R. S. 1943. It is also urged that it will not 
lie except in instances where a condemnation action by 
reason of the taking of property was permissible. The 
commission had the power of condemnation and it may 
be exercised whenever property is damaged for public 
use. An actual taking of property is not required. See, 
Armbruster v. Stanton-Pilger Drainage Dist., 169 Neb. 
594, 100 N. W. 2d 781; Patrick v. City of Bellevue, .164 
Neb. 196, 82 N. W. 2d 274. 

It is also asserted that an inverse condemnation ac- 
tion will not lie because defendants could have sued in 
tort for the damage done. They cite Nemaha Valley 
Drainage Dist. v. Marconnit, 90 Neb. 514, 184 N. W. 177, 
in support of this proposition. The case holds the con- 
trary. It states: “But a drainage district *** is a 
public corporation * * * and, as such, liable to pay for 
lands taken or damaged whether the obligation is en- 
forced by condemnation proceedings or by civil action.” 

On review of the evidence submitted, we find that it 
is sufficient to sustain the judgment of the District 
Court. “Actions in equity on appeal to the Supreme 
Court are triable de novo, subject, however, to the rule 
that when credible evidence on material questions of 
fact is in irreconcilable conflict this court will, in de- 
termining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one ver- 
sion of the facts rather than the opposite.” Pinney v. 
Hill, 191 Neb. 844, 218 N. W. 2d 212. 
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The judgment of the District Court is affirmed. 


AFFIRMED. 


Dick SCHAFFER ET AL., DOING BUSINESS AS ACTION AD OF 


o2 


IowA-NEBRASKA, APPELLANTS, V. CITY OF OMAHA, 
NEBRASKA, ET AL., APPELLEES. 
248 N. W. 2d 764 


Filed January 5, 1977. No. 40683. 


Municipal Corporations: Statutes: Zoning. Cities of the metro- 
politan class are authorized by statute to make and enforce 
police regulations required for the good government, general 
welfare, health, safety, and security of the city and its citizens, 
including zoning regulations. 

Municipal Corporations: Constitutional Law. Generally speak- 
ing, any valid or constitutional exercise of the police power 
must reasonably embody one of the purposes mentioned. 
Municipal Corporations: Ordinances: Zoning. The Omaha or- 
dinances pertaining to signs appear to be reasonable in the 
light of the public welfare, health, safety, and security. 
Municipal Corporations: Ordinances: Courts. The adoption of 
ordinances under the police power is a legislative act and the 
courts cannot interfere with such matters by attempting to 
mandate their adoption or amendment. 

Municipal Corporations: Ordinances: Evidence. Municipal cor- 
porations are prima facie the judges of the necessity and rea- 
sonableness of ordinances, and a legal presumption obtains in 
their favor unless the contrary appears on the face of the 
ordinance or is established by clear and unequivocal evidence. 
Municipal Corporations: Burden of Proof: Ordinances: Evidence. 
The burden is upon the party attacking an ordinance to show 
its invalidity by clear and unequivocal evidence unless it ap- 
pears on its face to be so. 


Appeal from the District Court for Douglas County: 
DonaLp J. HAMILtTon, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha and Rod- 
ney P. Cathcart, for appellants. 


Herbert M. Fitle and Allen L. Morrow, for appellees. 
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Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropDKEy, JJ. 


NEWTON, J. 

This is an action for injunctive relief from the effect 
or enforcement of present ordinances of the city of 
Omaha regarding advertising signs and their use in var- 
ious zoning areas as related to the type of signs offered 
by plaintiffs. The ordinances were adopted before the 
development of the type of signs belonging to plaintiffs 
and do not encompass regulations specifically pertain- 
ing to the construction and use of plaintiffs’ signs. In 
essence, plaintiffs’ complaint is the refusal of the city 
authorities to adopt an ordinance permitting their use. 
Judgment in the District Court was for the defendant 
city. We affirm that judgment. 

Plaintiffs’ signs are constructed on a base supported 
by two wheels rendering them of a mobile nature. 
When in use they are raised slightly off the wheels and 
supported by four steel legs. The tongue is removed. 
The signs have a row of flashing lights across the top 
portion of the display area and letters may be affixed 
below the lights. They weigh approximately 1,100 
pounds, are 10 feet long, 61%, feet wide, and 8 feet 10 
3/4 inches high with a ground clearance of 3 feet 1 inch. 
The panel measures approximately 50 square feet. 

As to the ordinances, plaintiffs assert the signs come 
within the classification of an electric sign and a ground 
sign. They are too large to fall in the portable classi- 
fication. Under the city’s zoning ordinances, the signs 
are prohibited in all residential areas because they are 
too large, are lighted, and have insufficient ground 
clearance. In suburban areas their use is severely lim- 
ited by set-back requirements and the nature of the 
lot uses permitted. In commercial areas the signs may 
not be used because of insufficient ground clearance, 
size, and light restrictions. In all industrial zones, ex- 
cept one, the use of these signs is severely limited by 
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lot-use restrictions, a restriction on the use of flashing 
lights, set-back requirements, etc. The signs may be 
used in areas zoned for parking lot purposes. 

In use the signs are frequently hooked up to an 
electrical outlet with electric cords of 25, 50, or 100-foot 
lengths stretched along the ground across grassy areas, 
driveways, etc. The outlet is sometimes located inside 
buildings and the cord run through doors or windows. 
The evidence indicates that the means used to connect 
with electric energy is generally in conflict with the 
city and national electric codes and that the signs do 
not meet wind-pressure requirements under the city or- 
dinances. It is asserted that the ground cords are dan- 
gerous as they may fray or be a tripping hazard. The 
city concedes, however, that these dangers could be 
avoided if the cords were properly strung overhead. It 
appears that the signs and plaintiffs’ business are proper 
and legitimate if the signs are properly erected, hooked 
up, and used in conformity with the ordinances. 

Plaintiffs assert that the ordinances are unconstitu- 
tional because they unduly restrict a legitimate busi- 
ness. We fail to observe any unlawful classifications or 
restrictions insofar as the ordinances go. The question 
is whether or not the city can arbitrarily refuse to act 
by ordinance to sanction this new type business in prop- 
er zoning areas where other large commercial signs are 
permitted. 

Cities of the metropolitan class are authorized by stat- 
ute to make and enforce police regulations required for 
the good government, general welfare, health, safety, 
and security of the city and its citizens, including zoning 
regulations. See $§14-102 (25) and 14-403, R. R. S. 1943. 
Generally speaking, any valid or constitutional exercise 
of the police power must reasonably embody one of the 
purposes mentioned in the statute. See 16 Am. Jur. 2d, 
Constitutional Law, $ 283, p. 550. The regulations of 
which plaintiffs complain relate to set-backs, ground 
clearance, lights, size, electrical connections, wind re- 
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sistance, and lot-use restrictions in various zoning areas. 
The regulations appear to be justifiable from the stand- 
point of preventing traffic hazards, restrictions of view, 
interference with residential comfort, fire hazards, and 
the safety of the citizenry. The zoning restrictions ap- 
pear to be reasonable in the light of the public welfare, 
health, safety, and security and it does not appear that 
any property owner has complained that the use of his 
property has been unreasonably restricted. 

The adoption of ordinances under the police power is 
a legislative act and the courts cannot interfere with 
such matters by attempting to mandate their adoption 
or amendment. The plaintiffs were necessarily aware 
of the Omaha ordinances before they attempted to set 
up their sign business in violation of them. They may 
continue the business if they revise their signs and erect 
them in compliance with the ordinance requirements. 
“Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the con- 
trary appears on the face of the ordinance or is estab- 
lished by clear and unequivocal evidence.” Webber v. 
City of Scottsbluff, 141 Neb. 363, 3 N. W. 2d 635. 

“A legal presumption exists in favor of validity, and 
unless the contrary appears upon the face of an ordi- 
nance the burden is upon the party attacking it as in- 
valid to show by clear and unequivocal evidence that 
the regulation imposed is so arbitrary, unreasonable, or 
confiscatory as to amount to depriving such party of 
property without due process of law.” City of Scotts- 
bluff v. Winters Creek Canal Co., 155 Neb. 723, 53 N. 
W. 2d 543. 

The ordinances in contention are not unreasonable 
on their face and plaintiffs have failed to prove that 
they are, in fact, unreasonable or discriminatory. They 
do not have the effect of confiscating plaintiffs’ prop- 
erty or business. The ordinances were in effect when 
the plaintiffs attempted to set up their business in dero- 
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gation of the ordinances and the business, therefore, is 
operating unlawfully. The ordinances do provide for 
and permit portable, electrical, and ground signs subject 
to restrictions which have not been shown to be un- 
reasonable. Plaintiffs are in the same position as any 
other individual who wishes to design and install signs 
which fail to comply with the ordinances as to size, type, 
lighting, location, ete. They have failed to sustain their 
burden of proof or overcome the presumption in favor 
of constitutionality. 

Plaintiffs except to the appearance of a lawyer as 
amicus curiae by leave of court. An amicus curiae may 
be heard only by leave of court and the right to be so 
heard is entirely within the discretion of the court. See 
4 Am. Jur. 2d, Amicus Curiae, § 2, p. 109. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. GERALD G. EVANS, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, v. HowARD L. HADENFELDT, 


APPELLANT. 
249 N. W. 2d 204 


Filed January 5, 1977. Nos. 40783, 40784. 


1. Criminal Law: Rape: Sexual Assault: Statutes. The sexual 
assault law defined new crimes and was not merely amenda- 
tory of the rape statutes. 

2. Criminal Law: Rape: Sexual Assault: Sentences: Statutes. A 
defendant charged with rape or assault with intent to com- 
mit rape, which took place before the effective date of the 
sexual assault law, should be sentenced under the prior law 
and not under the sexual assault law. 


Appeals from the District Court for Howard County: 
Lioyp W. KELLy, JR., Judge. Sentences vacated and 
causes remanded. 
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Thomas A. Wagoner, for appellants. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BRoDKEY, JJ. 


BosLAuGu, J. 

The defendants, Gerald G. Evans and Howard L. 
Hadenfeldt, were originally charged with forcible rape 
in violation of section 28-408, R. R. S. 1943. The offense 
was alleged to have occurred on August 16, 1975. Pur- 
suant to plea bargains the State was granted leave to 
amend the informations to charge sexual assault in the 
second degree under section 28-408.04, R. R.S. 1943. The 
defendants then entered pleas of guilty to this charge. 
The record does not indicate that amended informations 
were filed. 

An evidentiary hearing was held to determine 
whether the victim had sustained serious personal in- 
jury as a result of the assaults. The trial court found 
that the victim had suffered serious emotional and men- 
tal injury as a result of the assaults and sentenced each 
of the defendants to imprisonment for 3 to 5 years. 

The defendants have appealed and contend that the 
trial court erred in finding that the victim had sus- 
tained serious personal injury and that the sentences 
imposed were excessive. We do not consider these as- 
signments of error because of a plain error that requires 
the sentences be vacated and the causes remanded for 
further proceedings. 

L.B. 23, Laws 1975, the sexual assault law, did not be- 
come effective until August 24, 1975, some 8 days after 
the assaults charged in these cases took place. We have 
held that the sexual assault law defined new crimes 
and was not merely amendatory of the rape statutes. 
State v. Country, 194 Neb. 570, 234 N. W. 2d 593. A de- 
fendant charged with rape or assault with intent to 
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commit rape, which took place before the effective date 
of the sexual assault law, should be sentenced under 
the prior law and not under the sexual assault law. 
State v. Trowbridge, 194 Neb. 582, 234 N. W. 2d 598. 
See, also, State v. Parker, 196 Neb. 762, 246 N. W. 2d 210. 

The judgments are vacated and the causes are re- 
manded for further proceedings. 

SENTENCES VACATED AND CAUSES REMANDED. 


STATE OF NEBRASKA, APPELLEE, v. ROBERT M. SOTELO, 


APPELLANT. 
248 N. W. 2d 767 


Filed January 5, 1977. No. 40796. 


1. New Trial: Motions, Rules, and Orders: Time. When the 
tenth day for filing a motion for a new trial is a Sunday or 
a holiday, filing on the next business day is within time. 

2. Searches and Seizures: Criminal Law: Probable Cause. In the 
evaluation of the reasonableness of a search and seizure with- 
out a warrant, it is imperative that the facts be judged against 
an objective standard, to wit: The facts available to the of- 
ficer at the moment of the search or seizure should warrant a 
man of reasonable caution to believe the action taken was ap- 
propriate. 

3. Searches and Seizures: Criminal Law: Motor Vehicles. An of- 
ficer is entitled to rely on his senses in determining whether 
contraband is present in a vehicle. 

4. Instructions: Criminal Law: Trial. The purpose of an instruc- 
tion conference is to give the parties a chance to request proper 
instructions and not to provide a trap for the court. 

5. Instructions: Criminal Law: Trial. In the absence of a proper 
request, the trial court is not required to instruct in regard to 
lesser included offenses. 

6. Criminal Law: Controlled Substances: Evidence: Trial. Evi- 
dence that the accused had physical or constructive possession 
of a drug with knowledge of its presence and its character as 
a controlled substance is sufficient to support a finding of 
possession, 


Constructive possession may 
be proved by direct or circumstantial evidence, and may be 
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shown by the accused’s proximity to the substance at the time 
of the arrest or by a showing of dominion over the substance. 


Appeal from the District Court for Keith County: 
Hucu Stuart, Judge. Affirmed. 


C. Kenneth Spady and John O. Sennett of McGinley, 
Lane, Mueller, Shanahan, McQuillan & Gale, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and BropkEy, JJ. 


SPENCER, J. 

Defendant was sentenced to a term of 1 to 4 years in 
the Nebraska Penal and Correctional Complex follow- 
ing a jury verdict of possession of marijuana with in- 
tent to distribute, deliver, or dispense. He alleges three 
assignments of error: (1) The trial court erred in over- 
ruling his motion to suppress evidence. (2) The trial 
court erred in failing to instruct the jury on lesser in- 
cluded offenses. (3) The trial court erred in finding 
the evidence sufficient to establish the necessary ele- 
ments of possession. We affirm. 

In the early morning hours of August 4, 1974, officer 
Hollis Compton of the Nebraska State Patrol stopped a 
camper eastbound on Interstate 80 near Ogallala Ne- 
braska, for passing a car without the use of a turn sig- 
nal. Before he left the patrol car, he observed the de- 
fendant making some moves in the vehicle. Defendant 
leaned forward in his seat and then clear to the right 
with his hand stretched out. Compton then started for 
the driver’s window, but noticed that the driver was not 
in his seat, and went to the door on the right side of 
the vehicle. He knocked on the door and the defendant 
came out of the vehicle and closed the door behind him. 

After the officer examined the driver’s license of de- 
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fendant, he requested the vehicle registration papers, 
which defendant obtained after asking another occupant 
where they were. While the defendant was procuring 
these papers, the officer was standing on the pavement 
outside the car but positioned so he could see the in- 
terior. The door of the vehicle could not be closed be- 
cause his body was between the car and the door. De- 
fendant produced rental papers showing the vehicle had 
been rented by one of the two other occupants, Dennis 
Diaz. It showed Casa Sotelo as his employer. Pamela 
Critelli, a friend of Diaz, was the other occupant. 

From his position outside the car, the officer noticed 
a strong odor of what he believed to be marijuana. He 
also heard a great deal of fan noise. When defendant 
produced the rental papers and handed them to the 
officer, defendant was inside the vehicle. Officer Comp- 
ton flashed his light on the floor of the vehicle and 
observed what he believed to be marijuana seeds. He 
picked up one of them and asked whether there was 
any marijuana in the vehicle. Both defendant and Diaz 
said no. 

Officer Compton testified he then asked if he could 
look in the vehicle. The defendant asked him where he 
wanted to look, and Compton told them he wanted to 
look in the front of the vehicle. Defendant and Diaz 
said okay. Both defendant and Diaz deny they gave 
permission to search the camper. 

A search of the cab revealed a plastic bag directly in 
front of the driver’s seat which the officer believed con- 
tained marijuana. He also found several pills in the 
glove compartment. He believed them to be ampheta- 
mines. He then placed the occupants under arrest. 

Critelli was then observed throwing something out of 
the vehicle. The officer had it retrieved, and discov- 
ered it was a corncob pipe. After he arrested the par- 
ties, the officer discovered marijuana seeds on the pave- 
ment where they were standing. Compton then went 
to the rear of the vehicle and looked through some of 
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the cupboards. He found several brick-shaped packages. 
Other packages enclosed in large plastic bags were found 
in the shower. The vehicle was carrying in excess of 
1,000 pounds of marijuana. 

Defendant testified he had been living in Tucson, 
Arizona, in the summer of 1974. He met Dennis Diaz 
on two occasions as Diaz was a roommate of his brother. 
Diaz called, asking defendant to meet him at the Tucson 
airport. Defendant picked up Diaz at the airport, and 
took him to the rental agency where Diaz rented the 
Winnebago camper. Defendant had previously men- 
tioned going to Michigan. Diaz asked defendant 
whether he still wanted to go to Michigan. Defendant 
accepted the ride and went home to pack. He taped a 
sign to his suitcase saying “Michigan” in case he had 
to hitchhike any distance to his destination. 

Defendant further testified Diaz picked him up at 
his house about 4 or 5 hours after leaving the rental 
agency. Defendant paid some of the expenses for gaso- 
line on the trip, and did some of the driving. He testi- 
fied he never opened any of the cupboards or the shower 
stall where the marijuana was discovered. He testified 
also the airconditioner and the exhaust fans were run- 
ning the whole trip and he did not notice the odor of 
marijuana. When defendant was arrested he told the 
officer that he had been hitchhiking and that Diaz had 
picked him up in Flagstaff. The “Michigan” sign was 
found taped to his suitcase. 

Diaz offered a different version of how they came to 
be traveling together. He testified he received a phone 
call in California from an unidentified caller asking if 
he wanted to do some work driving. He was told to be 
in Tucson as soon as possible. Diaz had previously done 
some driving for defendant’s sister, transporting pottery 
from Arizona to California. Diaz flew to Tucson where 
he called the number he had been given. Someone 
told him to go to a shopping center where he would be 
met. He was not told who would meet him. Defendant 


338 NEBRASKA REPORTS [Vor. 197 
State v. Sotelo 


picked Diaz up at the shopping center and drove him to 
the rental agency. Defendant told Diaz they were go- 
ing to Chicago and Diaz was to rent the Winnebago. 
Defendant gave him the money for renting the camper. 

After renting the camper, Diaz drove it back to the 
shopping center and defendant drove his own vehicle 
there. They separated for about an hour and a half, 
and Diaz ate lunch in the shopping center. He walked 
back to the parking lot and defendant was waiting for 
him. They started on their trip at that time. Diaz be- 
came aware of the marijuana in the vehicle after they 
had been traveling for a couple of hours. The only con- 
versation between Diaz and defendant about the mari- 
juana took place in Colorado when Diaz asked him how 
much it was worth. 

Pamela Critelli joined Diaz and defendant in Colo- 
rado Springs. She was a friend of Diaz and had flown 
to Colorado Springs after Diaz called her and asked her 
to meet him there. She did not testify at the trial. 
Diaz and Critelli were allowed to plead guilty to a mis- 
demeanor offense of possession of marijuana weighing 
less than a pound. Diaz testified for the State. 

Before considering the defendant’s assignments, we 
note that the State contends defendant’s motion for a 
new trial was not timely. The motion was filed on the 
11th day after the verdict. However, the 10th day was 
a Sunday. We have repeatedly held that when the 10th 
day for filing a motion for a new trial is a Sunday or a 
holiday, filing on the next business day is within time. 

Defendant’s first assignment of error is that the trial 
court erred in failing to suppress the evidence found in 
the search of the camper. While defendant denies a 
law violation, he does concede the officer, having ob- 
served one, had a right to stop the vehicle to obtain 
identification of the driver and determine the owner- 
ship of the vehicle. Defendant’s contention is that the 
officer did not have a right to stand in a position so that 
the door of the van could not be closed when the driver 
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retrieved evidence of ownership of the van. Defendant 
concedes the officer’s initial position outside the van 
was proper. The thrust of the defendant’s argument is 
that when officer Compton’s body blocked the closing 
of the door of the camper the officer was actually con- 
ducting a search. His entire argument is premised on 
the supposition that this was the point at which the 
search began. 

Essentially, it is defendant’s contention that the of- 
ficer did not have a right to be where he could look 
into the camper and he could not have done so if his 
body had not been positioned so as to block the closing 
of the door. The question is not whether the state 
trooper had probable cause to begin a search at that 
point in time; rather, it is whether his position was rea- 
sonable under the circumstances. We determine that it 
was. 

We find officer Compton had a lawful right to be 
standing where he was when he detected the strong 
odor of marijuana and saw the marijuana seeds. The 
officer’s action was entirely reasonable. He positioned 
himself so that he could see what was transpiring in 
the vehicle, particularly what the defendant might be 
obtaining from the glove compartment or from the au- 
tomobile. It is proper and often necessary that an of- 
ficer keep the subject in view in such circumstances. As 
Mr. Justice Rehnquist observed in footnote 5 in United 
States v. Robinson, 414 U. S. 218, 94S. Ct. 467, 38 L. Ed. 
2d 427 (1973): “One study concludes that approxi- 
mately 30% of the shootings of police officers occur 
when an officer stops a person in an automobile.” See, 
also, Adams v. Williams, 407 U. S. 143, 92 S. Ct. 1921, 
32 L. Ed. 2d 612 (1972). 

We determine the disputed position of the officer was 
not a search or seizure within the scope of the Fourth 
Amendment even though his position brought evidence 
of illegal activity within the range of his senses. The 
search did not begin until the officer actually entered 
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the vehicle which the State’s evidence indicates was 
with consent. It is true, the issue of consent was dis- 
puted. On the record, however, it became a fact ques- 
tion which was resolved against the defendant. 

Ignoring for a moment the question of consent, de- 
fendant argues the search was unreasonable without a 
warrant. We disagree. The officer was confronted 
with a vehicle that could be easily moved. He detected 
a strong odor of marijuana. He observed marijuana 
seeds in the car. Immediately after stopping the car, 
he had observed some suspicious circumstances on the 
part of the defendant. Additionally, when he became 
aware of the marijuana odor he also heard a great 
deal of fan noise. At that time, he placed the occu- 
pants of the vehicle under arrest. As we said in State 
v. Holmberg (1975), 194 Neb. 337, 231 N. W. 2d 672: 
“Subsequent to the stop, by the use of his senses, the 
trooper became aware of the presence of marijuana. 
At that time, under our law, he had probable cause to 
search the camper for marijuana without the necessity 
of relying on consent, although he had consent in this 
case.” 

Probable cause for searching a motor vehicle is not 
treated the same as probable cause to search a fixed 
structure. The movability of the vehicle is an impor- 
tant factor. We have said many times that in the eval- 
uation of the reasonableness of the search and seizure 
without a warrant, it is imperative that the facts be 
judged against an objective standard, to wit: The 
facts available to the officer at the moment of the 
search or seizure should warrant a man of reasonable 
caution to believe the action taken was appropriate. 
See State v. Romonto (1973), 190 Neb. 825, 212 N. W. 2d 
641. In that case we said: ‘An officer is entitled to 
rely on his senses in determining whether contraband 
is present in a vehicle. If contraband is seen or smelled, 
the officer is not required to close his eyes or nostrils, 
walk away, and leave the contraband where he sees or 
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smells it. * * * Probable cause may result from the use 
of any of the senses. State v. Connor, 189 Neb. 269, 201 
N. W. 2d 172.” 

Defendant’s next assignment of error concerns the 
trial court’s refusal to give an instruction on lesser in- 
cluded offenses: He requested an instruction which 
would give the jury alternatives of finding defendant 
guilty of possession of marijuana with intent to dis- 
tribute, deliver, or dispense, or possession of marijuana 
in an amount less than 1 pound. The trial court re- 
fused to give the tendered instruction, holding it to be 
improper because it did not include the alternative of 
finding defendant guilty of possession of marijuana 
weighing more than 1 pound. The trial court then 
gave the defendant the opportunity to elect whether 
he wanted a proper instruction on lesser included of- 
fenses, or none. 

The trial court said: “I believe that the defendant, 
if he desires to have the jury instructed on lesser-in- 
cluded offenses, that he should say so. If he refuses to 
make an election I then will give the instruction that 
simply gives the jury the alternative of finding him 
either guilty of the charge of possession of marijuana 
with intent to distribute, deliver or dispense, or not 
guilty, and will take it as an election on his part to 
refuse to request a lesser-included offense charge.” 

Defendant’s counsel then stated that he would stand 
on the tendered instruction. The court stated he would 
take this as a refusal to elect to have a charge of a 
lesser included offense submitted to the jury. He then 
asked the defendant and his counsel individually if each 
of them understood the court’s position. Both of them 
said they did, and the defendant said he joined with his 
attorney in his statement. 

The instruction tendered by the defendant was not a 
proper instruction on the evidence adduced, and the de- 
fendant’s attention was called to this fact. The pur- 
pose of the instruction conference is to give the parties 
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a chance to request proper instructions and not to pro- 
vide a trap for the court. In the absence of a proper 
request, the trial court is not required to instruct in 
regard to lesser included offenses. State v. Maxwell 
(1975), 193 Neb. 807, 229 N. W. 2d 195. 

The trial court explained the alternatives to the de- 
fendant, and the defendant elected to stand on his in- 
struction. If the crime of mere possession was involved, 
the defendant was guilty of possession of more than 1 
pound, or was not guilty. The trial court properly in- 
terpreted defendant’s conduct to require the restriction 
of the jury to finding defendant guilty of possession of 
marijuana with intent to distribute, deliver, or dis- 
pense, or not guilty. 

Defendant’s last assignment is that the evidence was 
insufficient to establish the necessary elements of pos- 
session. The applicable rules are stated in State v. Fos- 
ter (1976), 196 Neb. 332, 242 N. W. 2d 876: “Evidence 
that the accused had physical or constructive possession 
of a drug with knowledge of its presence and its char- - 
acter as a controlled substance is sufficient to support 
a finding of possession. 

“Constructive possession may be proved by direct or 
circumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the 
arrest or by a showing of dominion over the substance.” 

In order to prove unlawful possession the evidence 
must show the defendant had physical or constructive 
possession with knowledge of the presence of the drug 
as well as its character as a drug. Proof of guilty 
knowledge may be made by evidence of acts, declara- 
tions, or conduct of the accused from which the infer- 
ence may be fairly drawn that he knew of the existence 
and nature of the substance at the place where it was 
found. In this case, there is proof of more than mere 
presence of the defendant at the place where the mari- 
juana was found. There is the testimony of Dennis 
Diaz which directly inferred that the more than 1,000 
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pounds of marijuana belonged to defendant and that de- 
fendant intended to dispose of it in another state. 

Defendant argues the testimony of Dennis Diaz was 
unworthy of belief, as he was an accomplice who was 
allowed to plead guilty to a misdemeanor. However, 
the jury was properly instructed that the testimony of 
Diaz should be closely scrutinized for any possible mo- 
tives for falsification. The weight of the testimony is 
for the jury to determine under proper instructions. 
The jury was properly instructed herein, and the de- 
fendant has not challenged that instruction. There is 
no merit to this assignment. 

For the reasons given the judgment should be and 
hereby is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALFRED K. PHILLIPS, 
APPELLANT. 
- 248 N. W. 2d 773 


Filed January 5, 1977. No. 40824. 


Appeal from the District Court for Hall County: 
DonaLp H. Weaver, Judge. Affirmed. 


Gwyer Grimminger, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BropKey, JJ. 


BosLaAucH, J. 

The defendant pleaded guilty to third offense driving 
while under the influence of intoxicating liquor and was 
sentenced to 3 years imprisonment. A second charge of 
second offense driving on a suspended license was dis- 
missed pursuant to a plea bargain. The defendant has 
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appealed and contends the sentence imposed was exces- 
sive, 

The defendant is 36 years of age. He is single and 
has an 8th grade education. He has a long history of 
difficulty with alcohol. The presentence report shows 
approximately 175 arrests since 1957. The report fur- 
ther indicates he was committed to the Hastings Re- 
gional Center in 1972, and was voluntarily admitted 
again in 1975 for observation and treatment of alcohol- 
ism. The defendant’s history indicates he is unable to 
manage his problem without being under rigid super- 
vision. 

The sentence which was imposed was the maximum 
possible under the statute. § 39-669.07, R. R. S. 1943. 
However, it is in legal effect a sentence of from 1 to 3 
years imprisonment. § 83-1,110, R. S. Supp., 1976; State 
v. McMillian, 186 Neb. 784, 186 N. W. 2d 481. Under 
the circumstances of this case, the sentence was not 
excessive. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD W. BLANKEN- 
BAKER, APPELLANT. 
248 N. W. 2d 773 


Filed January 5, 1977. No. 40850. 


1. Criminal Law: Judges: Guilty Plea: Plea Bargains. It is not 
proper for a trial judge to permit the withdrawal of a plea of 
guilty unless such withdrawal is necessary to correct a mani- 
fest injustice. 

2. Criminal Law: Guilty Plea: Waiver: Indictments and Informa- 
tions. A plea of guilty embodies a waiver of every defense to 
the charge whether procedural, statutory, or constitutional, 
except the defense that the information or complaint is not 
sufficient to charge an offense. 


Appeal from the District Court for Webster County: 
FrepRic R. Irons, Judge. Affirmed. 
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Andrew J. McMullen, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and BRODKEY, JJ. 


CuInTon, J. 

In September of 1975 the defendant pled guilty to a 
charge of assaulting or resisting a law enforcement of- 
ficer with a deadly or dangerous weapon and on No- 
vember 12, 1975, was sentenced to a term of 2 years 
probation. On March 25, 1976, a motion to revoke the 
probation was filed, charging that the defendant had 
violated certain of the conditions of the probation or- 
der. On April 12, 1976, he entered a plea of guilty to 
violation of the conditions of probation and was sen- 
tenced on the original charge to a term of 1 year in the 
Nebraska Penal and Correctional Complex. He appeals. 
We affirm. 

The issue argued before us is that defendant had 
been deprived of his constitutional right to effective as- 
sistance of counsel in the probation revocation and ear- 
lier proceedings. That issue arises in the following way. 
Following imposition of sentence in this case the de- 
fendant employed new counsel who filed his motion for 
a new trial. A hearing was held and that motion was 
overruled. In that hearing the defendant attacked the 
competency of counsel who had earlier represented him. 
His attack focuses on the claim that counsel was incom- 
petent in that he permitted the defendant, on or about 
March 6, 1976, to enter pleas of nolo contendere in the 
county court on charges of (1) resisting and abusing 
an officer, and (2) public intoxication; that his coun- 
sel improperly advised him that a plea of nolo conten- 
dere could not be used against him in any other pro- 
ceeding; and that the charges and the pleas of nolo con- 
tendere entered in the county court constituted the ba- 
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sis of the motion to revoke probation. The status of 
the charges in the county court following the nolo con- 
tendere pleas are not shown by the record. 

It is apparent that the District Judge, in ruling on 
the motion for a new trial, viewed the issue as one of 
whether or not the plea of guilty to the charge of vio- 
lating the terms of the probation was intelligently, 
knowingly, and voluntarily made. He found it was and 
overruled the motion. Although the motion for a new 
trial did not specifically ask that the defendant be 
granted leave to withdraw his plea of guilty, it is ap- 
parent that the District Judge regarded it as such and 
we believe that is the posture in which this case is to 
be placed. 

The pertinent rules are: It is not proper for a trial 
judge to permit the withdrawal of a plea of guilty un- 
less such withdrawal is necessary to correct a manifest 
injustice. State v. Evans, 194 Neb. 559, 234 N. W. 2d 
199. A plea of guilty embodies a waiver of every de- 
fense to the charge whether procedural, statutory, or 
constitutional, except the defense that the information 
or complaint is not sufficient to charge an offense. 
State v. Abramson, ante p. 135, 247 N. W. 2d 59. 

The record before us indicates that the evidence 
wholly supports the finding of the District Court that 
the plea of guilty to the charge of violation of the or- 
der of probation was voluntarily, knowingly, and in- 
telligently made. The record does not establish that 
withdrawal of the plea is necessary to correct a mani- 
fest injustice. 

AFFIRMED. 


Davip BRESLOW, APPELLANT, Vv. CITy OF RALSTON, A 
MUNICIPAL CORPORATION ET AL., APPELLEES. 
249 N. W. 2d 205 


Filed January 12, 1977. No. 40618. 


Estoppel: Municipal Corporations. Equitable estoppel is based upon 
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grounds of public policy and good faith and is interposed to 
prevent injustice and inequitable consequences. Ordinarily, 
there must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of position 
by the party claiming the estoppel to his injury, detriment, 
or prejudice. 


Appeal from the District Court for Douglas County: 
Donatp J. HaMILTon, Judge. Affirmed. 


Rollin R. Bailey and A. Loy Todd, Jr., of Davis, Bailey, 
Polsky, Huff & Denney, for appellant. 


Seb Caporale, and Steven J. Riekes of Beber, Richards, 
Riekes & Brown, for appellees. 


Heard before WuireE, C. J.. McCown, and CuintTon, JJ., 
and Sruart and Rist, District Judges. 


Stuart, District Judge. 

The plaintiff appeals from the sustaining of de- 
murrers to his amended petition. 

A synopsis of plaintiff’s petition is as follows: 

That defendant City of Ralston acquired the north- 
west quarter of the southeast quarter of Section 2, 
Township 14 North, Range 12, Douglas County, Ne- 
braska, in 1937 and in 1965 this defendant deeded a 
tract of this land to plaintiff's predecessor in title, the 
deed containing a description by metes and bounds in- 
cluding the words, “* * * to the west line of 75th Street, 
thence north along the west line of 75th Street for 936 
feet to the south line of ‘L’ Street or the point of be- 
ginning.” At the time of this sale the City of Ralston 
furnished an abstract of title including a plat of the 
tract deeded and also showing the location of 75th 
Street, which plat was also filed of record in 1965 with 
the register of deed’s office of Douglas County, Nebras- 
ka. When this tract of land was later deeded to plain- 
tiff, the same description was used. 

The actions of the City of Ralston constituted a ded- 
ication of 75th Street as a public street, and plaintiff 
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acquired his tract of land relying upon 75th Street being 
a public street furnishing a means of ingress and egress 
to his property. 

The City of Ralston leased 75th Street to defendant 
Lakeview, Inc., in 1967 and that Lakeview, Inc., in turn 
entered into an agreement with defendant National Ad- 
vertising Company, whereby National Advertising Com- 
pany erected an advertising sign in said street, immedi- 
ately west of and adjacent to the property owned by 
the plaintiff. 

Plaintiff prayed that 75th Street be declared dedi- 
cated for public use, the defendants be required to re- 
move said sign, and defendants be enjoined from using 
75th Street for any purpose inconsistent with a public 
thoroughfare. 

Attached to the petition was a copy of the plat which 
insofar as 75th Street showed: 


oe 15th: 2 see es CO. RD. 338 B -_-____- ST, _.-. 
vacated 


It should be particularly noted that the word “va- 
cated” appeared upon the portion of the plat designated 
as 75th Street. 

Plaintiff argues that there was a common law dedi- 
cation through an estoppel in pais of the streets shown 
upon the plat, and in support thereof quotes Gregory 
v. City of Lincoln, 13 Neb. 352, 14 N. W. 423 (1882), 
as follows: “The act of filing the plat in connection 
with Lavender selling lots upon this street certainly 
was a dedication to the public of the street. No one 
but the owner of a fee can dedicate land to the use of 
the public; but where he has done an act with the in- 
tention of influencing the conduct of another as the fil- 
ing of a plat of a street and selling lots fronting there- 
on, and such other person has thereby been induced to 
purchase such lots or some of them, the original owner 
will be estopped to deny the dedication.” 

A careful reading of this quotation of the law of es- 
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toppel shows that it requires reliance by the party 
claiming the estoppel. We have recently restated this 
rule in the case of Christian v. Geis, 193 Neb. 146, 225 
N. W. 2d 868, as follows: “The doctrine of estoppel is 
based upon grounds of public policy and good faith and 
is interposed to prevent injustice and inequitable conse- 
quences. Koop v. City of Omaha, 173 Neb. 633, 114 N. 
W. 2d 380. Ordinarily, there must be a reliance in 
good faith upon statements or conduct of the party to 
be estopped and a change of position by the party 
claiming the estoppel to his injury, detriment, or preju- 
dice. Tighe v. Security Nat. Life Ins. Co., 191 Neb. 271, 
214 N. W. 2d 622.” 

In addition such reliance must be reasonably justi- 
fied. “Only reasonably justified reliance will create 
an estoppel, * * *.” 28 Am. Jur. 2d, Estoppel and Waiver, 
$ 76, p. 712. 

Clearly, the plaintiff could not have placed “A re- 
liance in good faith” on there being a platted street 
when his so-called reliance was based upon a plat show- 
ing the street “vacated.” In addition, the plaintiff al- 
leged that there was an advertising sign erected on 
“75th Street” at the time he acquired his property. 
Certainly a reasonable person would have been put on 
notice when the plat of 75th Street recited that it was 
vacated, and when an inspection of the property would 
show the existence of the sign and the nonexistence of 
a street. 

Since a reasonable interpretation of plaintiff's peti- 
tion and the attachments thereto would positively ne- 
gate,the plaintiff's claimed reliance on the existence of 
“75th Street” as a public street, the District Court prop- 
erly sustained the demurrers to plaintiff's petition, and 
its judgment is affirmed. 

AFFIRMED. 
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Dorotuy M, MancuM, APPELLEE, v. HARVEY P. MaNncuM, 


APPELLANT. 
249 N. W. 2d 207 


Filed January 12, 1977. No. 40723. 


1. Divorce: Alimony: Husband and Wife. The division of prop- 
erty and the issue of alimony may be considered together. They 
are to be determined upon a consideration of all the facts and 
circumstances. 

2. Divorce: Parent and Child. In determining the amount of child 
support to be awarded, the status, character, and situation of 
the parties and all attendant circumstances must be considered. 

8. Divorce: Judgments: Parent and Child. The decision of a trial 
court in awarding child support will not be disturbed on ap- 
peal unless it appears that the court abused its discretion. 


Appeal from the District Court for Otoe County: 
Raymonp J. Case, Judge. Affirmed as modified. 


Griffiths & Gildersleeve, for appellant. 
Casey and Elworth, for appellee. 


Heard before SPENCER, NEWTON, and BroDKEy, JJ., and 
Hastines, District Judge, and Kuwns, Retired District 
Judge. 


Hastincs, District Judge. 

This is an action for the dissolution of a marriage. 
The trial court dissolved the marriage, awarded child 
support and custody of Stephen, the 14-year-old minor 
child of the parties, to the petitioner, made a division 
of property, and granted petitioner alimony and attor- 
ney’s fees. 

The respondent has appealed and contends the ,trial 
court should not have awarded alimony, and that the 
property division was inequitable and the child support 
excessive. 

The parties were married in 1949. Although two 
children were born to this couple, their daughter mar- 
ried and became emancipated prior to these proceed- 
ings and only their son, born November 5, 1962, was 
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involved in this action. He is in good health except 
that he has one artificial eye which requires an annual 
medical examination. : 

Petitioner is 53 years old, in good health, and has no 
special skills or training. She has operated a used 
clothing store during the last 9 years or so, handling 
merchandise on a consignment basis so that the asset 
value of the business is practically nil. She puts in 
about 4 hours per day, but hopes to expand the opera- 
tion “after this is over.” The last 2 years have been 
her best, both averaging about $2,500 per year net in- 
come. 

Respondent apparently is 53 years old, but he has 
been an over-the-road truck driver most of his work- 
ing life. In the year 1974 his gross wages were $14,- 
427.22, out of which he had to pay his food and lodging 
on the road for 292 or 293 days amounting to $4,907. 
In 1975 his gross earnings were $13,537.36, and his road 
expenses were higher, but he didn’t know how much. 

The trial court awarded to the petitioner the family 
home valued at $10,000, subject to a $2,755 mortgage, 
household goods and furniture valued at $500, and a 
1967 Ford automobile. In addition, respondent was or- 
dered to pay $6,000 in alimony payable $100 per month 
for 60 months. Respondent was given a power lawn 
mower worth $50, a small motorcycle worth less than 
$300, a 1963 Buick automobile, and his clothing and 
personal effects. He was directed to pay $50 per week 
child support; to continue to provide medical insurance 
to include the minor son, which total insurance pres- 
ently. costs respondent $56.22 per month; to pay an 
Avco Finance bill of approximately $600; and to pay 
$350 to apply on fees to petitioner’s attorney. 

“The division of property and the issue of alimony 
may be considered together. They are to be determined 
upon a consideration of all the facts and circum- 
stances.” Sullivan v. Sullivan, 192 Neb. 841, 224 N. W. 
2d 542 (1975). 
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The only property of any substantial value was the 
family home which was awarded to petitioner. This is 
as it should be as it is the most practical and reason- 
able solution to the problem of providing a place in 
which she may raise the minor child. The rather mod- 
est income of the respondent affords no reasonable 
basis for additionally awarding alimony to petitioner 
and that portion of the decree should be eliminated. 

“In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and all attendant circumstances must be con- 
sidered. * * * We have stated that the decision of a 
trial court in awarding child support will not be dis- 
turbed on appeal unless it appears that the court abused 
its discretion.” Lynch v. Lynch, 195 Neb. 804, 241 N. 
W. 2d 123 (1976). 

Considering respondent’s earnings and that of the pe- 
titioner, the award of child support was significant, but 
not excessive so as to constitute an abuse of judicial 
discretion. 

AFFIRMED AS MODIFIED. 


JeRRY LEE HARVAT ET AL., APPELLANTS, V. CLEAR CREEK 


DRAINAGE DISTRICT ET AL., APPELLEES. 
249 N. W. 2d 209 


Filed January 12, 1977. No. 40732. 


Property: Easements: Adverse Possession. The right to hunt 
and fish cannot be established by prescription where the use 
is not exclusive or its extent is too indefinite for a determinate 
description. 


Appeal from the District Court for Saunders County: 
Howarp V. KAnovurr, Judge. Affirmed. 


William E. Pfeiffer of Spielhagen, Spielhagen & Pfeif- 
fer, for appellants. 
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Charles E. Wright of Cline, Williams, Wright, Johnson 
& Oldfather, for appellees. 


Heard before Spencer, McCown, and Cuinton, JJ., 
and Moran and KELLY, District Judges. 


Moray, District Judge. 

Jerry Lee Harvat and his hunting companions 
claimed a prescriptive right to hunt and fish on and 
off the east bank of the north half of the defendant 
district’s island in the Platte River. The hunting area 
claimed extended approximately 300 yards east from 
the northern tip of the island to the thread of the river 
and a maximum distance of 200 yards east from the 
east bank at the center of the island. The trial court 
denied the plaintiffs’ claims and granted the defendant’s 
counterclaim barring plaintiffs from asserting any in- 
terest in the property and enjoining them from further 
trespass. Errors assigned by plaintiffs are that the de- 
cision is not sustained by sufficient evidence and is con- 
trary to law. We affirm. 

From 1961 to 1973 Jerry Lee Harvat and the other 
plaintiffs fished and hunted waterfowl in the area. It. 
is not enclosed and not until 1972 did Harvat indicate 
the perimeters of his claim by stakes. Duck blinds and 
decoy sets were placed and moved up and down the 
river bank and in the river throughout the period to 
take advantage of good decoy water. Harvat hunted 
every day of duck season throughout the period except 
on weekends when “kids were running all over the 
place.” He resisted attempts of other hunters to move 
into the area, but there was testimony that at times 
other hunters used the area claimed by plaintiffs. The 
defendant’s officers also testified defendant had leased 
the island to others for hunting. 

While hunting and fishing rights are property rights 
which may be acquired as are other property rights, 
plaintiffs’ evidence falls short of establishing entitle- 
ment by prescription on at least two counts. Their use 
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was not exclusive, and the extent of their claim is too 
indefinite for a determinate description. See, Kuhlman 
v. Platte Valley Irr. Dist., 166 Neb. 493, 89 N. W. 2d 
768; Wemmer v. Young, 167 Neb. 495, 93 N. W. 2d 837. 
The order and judgment are affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES LYNN EDWARDS, 


APPELLANT. 
248 N. W. 2d 775 


Filed January 12, 1977. No. 40744. 


1. Criminal Law: Constitutional Law: Searches and Seizures. A 
search by a person not a law officer does not violate the Fourth 
Amendment. 

2. Criminal Law: Controlled Substances: Searches and Seizures. 
When marijuana fell under the permanent dominion of law of- 
ficers, a seizure then occurred. 

3. Criminal Law: Constitutional Law: Searches and Seizures. A 
warrantless seizure under exigent circumstances is valid. 

4. Criminal Law: Trial: Indictments and Informations. The ruling 
of the trial court upon a severance of criminal prosecutions 
properly joined in a single indictment, information, or com- 
plaint will not be disturbed on appeal, in the absence of an 
abuse of discretion. 

5. Criminal Law: Trial: Witnesses: Evidence. When two defend- 
ants are tried together, each having separate counsel, the testi- 
mony of one against the other, subject to cross-examination, is 
not of such a prejudicial nature as to require a separate trial. 

6. Criminal Law: Controlled Substances: Evidence: Trial. Proof 

of guilty knowledge may be made by evidence of acts, declara- 

tions or conduct of the accused from which the inference may 
be fairly drawn that he knew of the existence and nature of 
the narcotics at the time and place where they were found. 

Criminal Law: Evidence: Witnesses: Jury. In determining the 

sufficiency of evidence to sustain a conviction in a criminal 

prosecution, it is not the province of this court to resolve con- 
flicts in the evidence, pass on the credibility of witnesses, de- 
terniine the plausibility of explanations, or weigh the evidence. 

Such matters are for the jury. 


-1 
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8. Criminal Law: Evidence: Verdicts: Jury. The verdict of a jury 
must be sustained if there is substantial evidence, taking the 
view most favorable to the State, to support it. 


Appeal from the District Court for Lincoln County: 
HucuH Stuart, Judge. Affirmed. 


Harley W. Shaver of Canges & Shaver, and Joseph 
Saint-Veltri of Davies & Saint-Veltri, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before SPENCER, McCown, and Newton, JJ., and 
CANIGLIA and Coapy, District Judges. 


Newton, J. 

The defendant was found guilty by a jury on a 
charge of possession of marijuana with intent to dis- 
tribute, deliver, or dispense it. Three assignments of 
error are presented dealing with denial of a motion for 
a separate trial, insufficiency of the evidence, and an 
alleged illegal search and seizure. We affirm the judg- 
ment of the District Court. 

The marijuana was contained in a suitcase shipped 
at the Grand Island, Nebraska, airport by an individual 
giving a nonexistent address and apparently a false 
name. It was to be forwarded to Lyle Pelton, Jr., at 
North Platte, Nebraska. An employee at the Grand 
Island airport noticed the odor of marijuana emanating 
from the suitcase and opened it. On observing the mar- 
ijuana a law officer was called, the suitcase reopened 
by an airport employee, and its contents displayed to 
the officer who noted and wrote down the informa- 
tion on the attached tag. The suitcase was then for- 
warded to North Platte the following day and two of- 
ficers were alerted to watch for its arrival. In North 
Platte it was again opened by an airport employee and 
its contents were inspected by the employee and a law 
officer who marked the suitcase and watched it until 
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its later seizure. The defendant Edwards called at the 
airport and asked for a suitcase that had come in from 
Grand Island for Lyle Pelton. The suitcase was pro- 
duced and defendant was asked if he was Mr. Pelton. 
Defendant said he was not and was then advised that 
Mr. Pelton would have to pick it up as the manner of 
shipping required identification on delivery. Edwards 
asked the employee to phone Pelton as he was at work 
and was advised that it could only be delivered to Pel- 
ton on a proper showing of identification. Edwards 
left and later returned with Pelton; Pelton went in, ob- 
tained the suitcase, and placed it in Edwards’ van. 
They drove to the home of Edwards’ parents where 
they were arrested and the suitcase seized. 

Edwards did not testify at his joint trial with Pelton, 
but Pelton did testify. Pelton’s evidence was that on 
Sunday, May 11, 1975, the day of the arrest, he was in 
bed when Edwards stopped at his home and asked him 
to go with him to get the suitcase. Pelton denied any 
knowledge of its contents, contending Edwards, who 
was a railroad brakeman making regular trips to 
or through Grand Island, had told him it contained 
some clothes of Edwards. Pelton’s father also testified 
and stated that Edwards had said they were going to 
pick up a suitcase of his, Edwards’. Both men were 
convicted. 

Defendant’s contention that the seizure occurred on 
removal of the suitcase from Edwards’ van is incorrect. 
Since the search was made by an employee at the air- 
port and not by a law officer, the search was valid. In 
United States v. Ford, 525 F. 2d 1308 (10th Cir., 1975), 
it was held in an identical case: ‘Realistically, the con- 
traband was seized by the officers in California before 
it was ever shipped to Oklahoma. See United States 
v. DeBerry, 487 F. 2d 448 (2d Cir. 1973). The Cali- 
fornia officers marked the package and placed a busi- 
ness card inside it. Upon receiving assurances of co- 
operation from Oklahoma City officers, they authorized 


VoL. 197] JANUARY TERM, 1977 357 
State v. Edwards 


its shipment. This action constituted the initial act of 
control and dominion over the contraband, for without 
government authorization the airline officials could not 
have shipped the contraband. This official dominion 
continued unbroken because close surveillance followed 
the seized contraband, insuring that it remain within 
official possession. Actual physical control was in fact 
reasserted by the Oklahoma City police when the arrest 
process was completed. These material facts are indis- 
tinguishable from DeBerry, supra, and we adopt the 
analysis of that case in concluding that the official sei- 
zure of the contraband occurred in San Francisco when 
the government asserted dominion over it. The seizure 
must be judged against the Fourth Amendment as of 
that time and place. * * * 

“The search was private, and the ensuing warrantless 
seizure was made upon probable cause under exigent 
circumstances. Neither the search nor the seizure vio- 
lated appellant’s Fourth Amendment rights.” 

Defendants had each moved for separate trials and 
the motions were denied. Section 29-2002, R. R. S. 1943, 
authorizes joint trials where the defendants are charged 
with acts based on the same act or transaction, as here, 
unless prejudice appears. In this instance the defend- 
ants were represented by different counsel and no con- 
fession or statement of either defendant was introduced 
in evidence. We have frequently held that: ‘The rul- 
ing of the trial court upon a severance of criminal 
prosecutions properly joined in a single indictment, in- 
formation, or complaint will not be disturbed on ap- 
peal, in the absence of an abuse of discretion.” State v. 
Micek, 193 Neb. 379, 227 N. W. 2d 409. This record 
does not reflect that any evidence was introduced in 
support of the motion for severance or any prejudice 
shown to defendant Edwards. Defendant asserts that 
prejudice developed during the trial due to Pelton’s tes- 
timony. In State v. Saltzman, 194 Neb. 525, 233 N. W. 
2d 914, a statement of one defendant was admitted in 
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evidence. We there held: “The confrontation clause is 
not violated by admitting a codefendant declarant’s 
out-of-court statement, so long as the declarant is tes- 
tifying as a witness and is or has been subject to full 
and effective cross-examination. * * * 

“Tn a joint trial, where an out-of-court hearsay state- 
ment of one defendant inculpating a codefendant is ad- 
mitted in the prosecution’s case-in-chief, the subsequent 
in-court testimony of the one who made the statement 
is sufficient to afford the prejudiced codefendant his 
right to full and effective confrontation and cross- 
examination, and the Bruton rule becomes inapplicable.” 
In this instance Pelton testified and was subjected to 
cross-examination. His testimony cannot be subjected 
to any limitation not also applicable to a previously 
executed written statement. We conclude that the 
rights of the defendant Edwards were not prejudiced 
and no abuse of discretion occurred. 

The final question pertains to the sufficiency of the 
evidence to sustain the conviction. The evidence re- 
flects that Edwards attempted to claim the suitcase 
at the airport and persisted by requesting the employee 
in charge to call Pelton whom he stated was at work. 
This was a falsehood as the day was a Sunday and Pel- 
ton was home in bed. Apparently Pelton had not 
requested Edwards to get the suitcase, but, on the con- 
trary, soon after Edwards failed to obtain delivery, he 
called and picked up Pelton and took him to the air- 
port with the request that he obtain delivery of the 
suitcase. This Pelton did. There is also the evidence 
of Pelton’s father that Edwards told him they were go- 
ing to the airport ‘and pick up my suitcase.” There 
was also further evidence that Edwards was frequently 
in Grand Island, the source of the shipment, and had 
told Pelton that he was having some clothes forwarded 
and that he had sent a suitcase which was at the air- 
port. “Proof of guilty knowledge may be made by 
evidence of acts, declarations, or conduct of the ac- 
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cused from which the inference may be fairly drawn 
that he knew of the existence and nature of the nar- 
cotics at the time and place where they were found.” 
State v. Torrence, 192 Neb. 720, 224 N. W. 2d 177. There 
is evidence which, if accepted by the jury, was suffi- 
cient to sustain a finding that Edwards was aware of 
the contents of the suitcase and at least a part-owner 
of the marijuana. We have held that: “In determin- 
ing the sufficiency of evidence to sustain a conviction 
in a criminal prosecution, it is not the province of this 
court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are 
for the jury. * * * 

“The verdict of a jury must be sustained if there is 
substantial evidence, taking the view most favorable to 
the State, to support it.” State v. Lacy, 195 Neb. 299, 
237 N. W. 2d 650. We find the evidence sustains the 
verdict. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF HARTMAN. 
CARL HARTMAN, JR., ET AL., APPELLEES, V. GLENWOOD TELE- 
PHONE MEMBERSHIP CORPORATION, A NEBRASKA CORPORA- 


TION, APPELLANT, 
249 N. W. 2d 468 


Filed January 12, 1977. No. 40753. 


1. Statutes: Administrative Law: Public Service Commissions: 
Telecommunications. The intent of sections 75-612 to 75-615, 
R. R. S. 1948, was to enable telephone users to petition the 
Publie Service Commission for telephone service of exchanges 
other than the one in which they reside. 

2. Statutes: Public Service Commissions: Telecommunications. The 
terminology set forth in section 75-613, R. R. S. 1943, acquires 
a new meaning limited to the context of that section, and defi- 
nition of the statutory phrases must evolve, case-by-case. 
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3. Statutes: Administrative Law: Time. The provision in section 
75-128, R. S. Supp., 1976, that the Public Service Commission 
shall file its decision within 30 days after the hearing is dis- 
cretionary, not mandatory. 

4, Public Service Commissions: Administrative Law. An _ order 
of the Public Service Commission will be affirmed if it acted 
within the scope of its authority, if its order is reasonable and 
not arbitrary, and if there is evidence to support its findings. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 


William G. Cambridge, for appellant. 
Robert E. Vogler, for appellees. 


Heard before SPENCER, BosLtaucH, NEWTON, and 
BroDKEY, JJ., and Burke, District Judge. 


BRODKEY, J. 

This is an appeal from an order of the Public Service 
Commission granting an application filed by appellees 
under sections 75-612 to 75-615, R. R. S. 1943, to obtain 
telephone service in an exchange service area adjacent 
to the area in which they now reside. Appellant tele- 
phone company, which operates in the territory in 
which the applicants-appellees reside, protested the ap- 
plication, and now appeals to this court. We affirm. 

Carl and Phyllis Hartman, appellees herein, applied 
to the Public Service Commission on June 25, 1975, to 
obtain the telephone service furnished by the Guide 
Rock exchange of the Lincoln Telephone and Telegraph 
Company (LT&T), which is the exchange service area 
adjacent to the territory in which the Hartmans reside, 
which is in the Blue Hill exchange of the Glenwood 
Telephone Membership Corporation (Glenwood). Glen- 
wood filed a nonconsent and protest to the application. 
A hearing was had before the Commission on September 
30, 1975, and on December 11, 1975, the Commission 
granted the application on condition that the Hartmans 
pay Glenwood $173.73 as its loss of investment. On De- 
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cember 22, 1975, Glenwood moved for rehearing, and 
on March 1, 1976, the Commission denied the motion. 
Glenwood now appeals to this court. 

The facts adduced at the hearing on September 30, 
1975, are as follows. In January 1975, approximately 
5 months before filing their application with the Com- 
mission, the Hartmans moved from one farm located in 
the Guide Rock exchange of LT&T, to another farm 
4/10 of a mile west. The new residence is located in 
the Blue Hill exchange of the Glenwood service area, 
and all calls to Guide Rock from that residence would 
be long distance calls. The Hartmans object to paying 
long distance rates for calls to Guide Rock, and there- 
fore have maintained an LT&T phone at the old resi- 
dence, which they continue to lease. The Hartmans 
have not obtained, and do not intend to obtain, service 
from Glenwood in their new residence. 

Mr. Hartman, a farmer, does his livestock and grain 
trading in Guide Rock, and conducts other business 
there. The parents of both Mr. and Mrs. Hartman live 
in Guide Rock, as does Mr. Hartman’s brother. The 
Hartmans attend church in Guide Rock, and Mrs. Hart- 
man belongs to the Eastern Star of Guide Rock. Ac- 
tivities in these organizations require that telephone 
calls be made to persons in Guide Rock. They have no 
close relatives and few friends in the Glenwood service 
area and the only real contact they have with Blue 
Hill is that their dentist is located there. The Hart- 
mans live 15 miles from Blue Hill and 10 miles from 
Guide Rock and are located in the Guide Rock fire dis- 
trict. 

The Hartmans now make calls to Guide Rock from 
their old residence, although this is obviously an incon- 
venience. They testified that they would not keep the 
LT&T phone in the old residence if their application is 
granted. If the application is not granted, they would 
still not use Glenwood service. Their sole objection to 
Glenwood service is the fact that long distance rates 
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would be charged when they make calls to Guide Rock. 
The Hartmans are willing to pay Glenwood for its loss 
of investment if their application is granted. LT&T has 
indicated by letter received by the Commission July 7, 
1975, that it is willing to provide service to the Hart- 
mans if their application is granted, and that no con- 
struction charges will be involved. 

The statutes involved in this appeal, and under which 
the application was filed, were enacted in 1969 as L.B. 
906. The reason for the enactment of the statute was 
made clear by Senator Rick Budd, Chairman of the 
Committee on Public Works, in the statement of intent 
for L.B. 906, where he states: ‘Under the present law, 
a telephone user is not able to petition the State Rail- 
way Commission for telephone service of another ex- 
change or for service of any exchange if he is not with- 
in any telephone company’s territory. The Nebraska 
Supreme Court has held that petitions of this kind un- 
der the present exchange territorial law may be made 
by telephone companies only. The telephone user, 
therefore, cannot have a ‘day in court’ and cannot have 
regulatory relief no matter what the merits of his sit- 
uation will be. LB 906 will permit all telephone users, 
whether individuals, partnerships, corporations, or 
others, and whether they use residence service or busi- 
ness service to petition the Commission for a change of 
telephone service and to have hearings on their cases. 
* * * LB 906 * * * permits adjustments in the bound- 
aries of established exchange territories where condi- 
tions warrant.” L.B. 906 now appears in our statutes 
as sections 75-612 to 75-615, R. R. S. 1943. Section 
75-612 provides that an individual or company may file 
an application with the Commission to obtain the tele- 
phone service furnished in the exchange service area 
adjacent to the territory in which the applicant resides 
or operates. Section 75-613 provides as follows: “Up- 
on the completion of the hearing on such an application, 
if a hearing is required, the State Railway Commission 
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may grant the application, in whole or in part, if the 
evidence establishes all of the following: (1) That 
such applicant or applicants are not receiving, and will 
not within a reasonable time receive, reasonably ade- 
quate exchange telephone service from the company 
furnishing such service in the exchange service area in 
which the applicant or applicants reside or operate; 
(2) The revision of the exchange service area or areas 
required to grant the application will not create a du- 
plication of facilities, is economically sound and will not 
impair the capability of the telephone company or com- 
panies affected to serve the remaining subscribers in 
any affected exchanges; (3) The community of inter- 
est in the general territory is such that the public of- 
fering of each telephone company in its own exchange 
service area involved should include all the territory in 
its service area as revised by the commission’s order; 
and (4) The applicant or applicants are willing and 
will be required to pay such construction and other 
costs and rates as are fair and equitable and will re- 
imburse the affected company for any necessary loss of 
investment in existing property as determined by the 
State Railway Commission.” In its order entered on 
December 11, 1975, the Public Service Commission 
found that the application should be granted because 
the evidence established that the appellees met the re- 
quirements of, and qualified under, each of the four 
subparagraphs of section 75-613. 

Appellant’s principal assignments of error, which it 
claims require a reversal of the order of the Commis- 
sion and the vacation and setting aside thereof, are that 
the Commission erred (1) in finding that the revision 
of the exchange service areas would not create a du- 
plication of facilities; (2) that the granting of the ap- 
plication was economically sound; and (3) that Glen- 
wood’s loss of investment as a result of the application 
being granted was only $173.73. Appellant also claims 
that the Commission erred in failing to make and file 
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its decision upon the application within 30 days of the 
hearing thereon, and in failing to make and file its de- 
cision on appellant’s motion for rehearing within 30 
days after the completion of the hearing upon said mo- 
tion. 

The testimony of appellant’s witnesses may be sum- 
marized as follows. Clive O. Pulver, general manager 
of Glenwood, testified that Glenwood has 2,204 sub- 
scribers in 8 exchanges. It has 2.4 subscribers per mile 
of line, as compared to LT&T’s 30 to 40 subscribers per 
mile of line. Subscribers in the Blue Hill exchange 
must, when calling Guide Rock, pay a long distance 
rate of 25 cents per minute during the day, and 16 
cents per minute in the evening. The charge for 3 min- 
utes is 51 cents during the day and 33 cents in the eve- 
ning. The regular monthly charge for Glenwood service 
is $4.75. Pulver stated that Glenwood service is good 
and that it has had no complaints with its service. 

Glenwood contends that there would be a duplication 
of service if the Hartmans’ application is granted. 
Glenwood already has a “drop wire” extending from 
its main line to the Hartman residence, as the Hart- 
mans’ predecessor had Glenwood telephone service. If 
the application is granted, Glenwood would have to re- 
move this drop wire, which is 2,//10 of a mile long, and 
LT&T would have to extend its line 4/10 of a mile 
west from the old Hartman residence. Pulver stated 
that if Glenwood loses the Hartmans, its facilities serv- 
ing the Hartman residence are rendered useless from 
the Hartman residence all the way back to its central 
office at Blue Hill. The party line serving the area 
would, of course, remain, but Glenwood would have 
four, rather than five, subscribers on that line, and 
therefore have equipment not being used to its full ca- 
pacity. 

Pulver testified that granting the application would 
impair the capability of Glenwood to serve its remain- 
ing subscribers because more people would want to be 
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released. He testified that the cost for LT&T to ex- 
tend its line 4/10 of a mile was not economically sound, 
and speculated that LT&T might have to build addi- 
tional facilities in the future if additional subscribers 
in the Glenwood area were allowed to transfer to the 
LT&T service area. This, stated Pulver, would be a 
duplication of services since Glenwood already has fa- 
cilities to serve the subscribers in its area. 

The accountant for Glenwood, also named Hartman, 
testified as to what Glenwood’s loss of investment 
would be if the application were granted. In one cal- 
culation, he computed the loss as $531.57. He arrived 
at this figure by taking the total value of the Glen- 
wood plant in service, less depreciation, and dividing 
that value by the total number of Glenwood subscribers. 

He also made a second alternative calculation in 
which he computed the investment cost of poles and 
wire on each of the five sections of line that lead from 
Blue Hill to the Hartman residence. He divided that 
investment cost for each section by the number of sub- 
scribers that section serves, arriving at a cost per sub- 
scriber in each of the five sections. He added these 
together, arriving at $812.61. To that figure he added 
connection costs, central office equipment costs per sub- 
scriber, and the cost of removing the drop line extend- 
ing from the main line to the Hartman residence. He 
then subtracted depreciation and salvage estimates on 
the equipment to be removed. The accountant arrived 
at a figure of $758.64 as representing Glenwood’s in- 
vestment loss, should the application be granted. The 
accountant acknowledged that his first calculation was 
an average, and did not show actual investment cost 
for any given customer. The second calculation was 
based on figures reflecting the current cost of the com- 
ponents involved at today’s market prices. 

Finally, the president of Glenwood, Douglas Zuellner, 
testified that if this application were granted, possibly 
20 to 30 other Glenwood subscribers would desire to be 
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released. He noted that under Glenwood’s mortgage 
to the United States government, it should seek to re- 
tain all the subscribers in its area. Glenwood has grown 
over its 17-year history, and the company has more sub- 
scribers today than when it was formed, although its 
growth has not been spectacular. Zuellner thought that 
the loss of the Hartmans would impair the capability 
of his company. Zuellner acknowledged on cross-ex- 
amination that no other persons in the Glenwood area 
have yet actually applied for release, and also that he 
is not presently receiving any revenue from the Hart- 
mans’ station. 

There would seem to be no serious question that the 
Commission was correct in finding that the Hart- 
mans were not receiving reasonably adequate exchange 
service. The evidence is overwhelming that their “com- 
munity of interest” was in Guide Rock; and most of 
their relatives, friends, and business contacts were there, 
notwithstanding the evidence adduced by appellant that 
the Hartmans also had connections in other neighboring 
localities, for which calls they would, of necessity, have 
to pay toll charges. The evidence also reveals that al- 
though the monthly service charge for Glenwood was 
somewhat less than the local service charge out of the 
Guide Rock exchange, nevertheless, Glenwood was un- 
able to provide private line service to the Hartmans, 
and their charges were computed on the basis of mul- 
tiple party use. 

Glenwood next contends that granting the applica- 
tion in question would result in the duplication of fa- 
cilities since it is now capable of serving the Hartman 
residence. It argues that even if the drop line to the 
Hartman residence is removed there is a duplication of 
facilities because the party line serving the area in 
which the Hartmans reside will not be used to full ca- 
pacity, and therefore Glenwood will have idle facilities 
extending clear back to a central office in Blue Hill. 
Glenwood contends that such duplication of facilities is 
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not economically sound; and also contends that its loss 
of investment if the application is granted is more than 
$173.73 because its actual loss of investment should be 
calculated by determining the Hartmans’ proportionate 
share of investment costs from their residence back to 
Blue Hill. 

It would appear that the Commission’s calculation as 
to investment loss was clearly reasonable. By the tes- 
timony of Glenwood’s accountant, there are five sec- 
tions of wire leading to the Hartman residence from 
Blue Hill. The Hartman residence is on the last sec- 
tion. The investment cost per subscriber on that sec- 
tion is $140.38. Connection costs for that section are 
$28.01. The Commission added together those costs, 
and subtracted depreciation at a rate (34%) in accord- 
ance with Glenwood’s computation of depreciation. The 
Commission then added on $120, which is the cost of 
removing the drop line to the Hartman residence, but 
subtracted $57.41, the estimated salvage value of the 
equipment to be removed. The final figure the Com- 
mission arrived at was $173.73. This figure would be 
representative of Glenwood’s actual investment cost for 
service at the Hartman residence. 

Under Glenwood’s theory, the Hartmans would have 
to pay investment costs for sections other than the one 
that serves the Hartmans, even though those sections 
remain fully intact and in use. Glenwood errs in its 
contention the Commission concluded that the only loss 
of investment would be the cost of the drop wire to the 
Hartman residence. The Commission included in its 
computation the cost of the drop wire as well as the 
Hartmans’ pro rata share of the investment costs for 
the section of wire serving their residence. 

We now consider Glenwood’s contention that grant- 
ing the application will result in a duplication of fa- 
cilities. It is clear that there would be a duplication 
of facilities in the sense that Glenwood is able to serve 
a residence which LT&T will serve if the application is 
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granted. On the other hand, the Hartmans do not 
presently, and do not intend in the future, to receive 
Glenwood service. There is no actual duplication of fa- 
cilities once the drop wire to the Hartman residence, 
now useless, is removed. Under Glenwood’s theory, any 
time a telephone company has facilities to serve a resi- 
dent in its area, that resident’s application for other 
service under section 75-613, R. R. S. 1943, must be de- | 
nied because granting the application would result in a 
duplication of facilities. Glenwood’s interpretation of 
section 75-613 would permit granting an application 
only if the telephone company serving the applicant’s 
territory did not have any facilities capable of serving 
that particular applicant. Such an interpretation would 
severely limit the applicability of section 75-613, and 
would give rise to difficult questions in future cases as 
to whether the telephone company serving the area of 
an applicant has facilities capable of serving that ap- 
plicant when its wires run near, but not directly to, the 
applicant’s residence. 

Glenwood contends that the language of Radio-Fone, 
Inc. v. A. T. S. Mobile Telphone, Inc., 187 Neb. 637, 193 
N. W. 2d 442 (1972), in reference to duplication of fa- 
cilities should be applied in this case. This seems in- 
appropriate since that case did not involve section 75- 
613, R. R. S. 1943, but rather involved an application of 
a telephone company to operate in a territory already 
occupied by another company. In Schoen v. American 
Communication Co., Inc., 189 Neb. 78, 199 N. W. 2d 716 
(1972), this court stated that section 75-613 introduces 
a new concept, and that the phrases in that section 
acquire a new meaning limited to the context of the 
section. Radio-Fone involved section 75-604, R. R. S. 
1943, not section 75-613, R. R. S. 1943, and therefore is 
not authority for the case at hand. 

As stated, sections 75-612 and 75-613, R. R. S. 1943, 
were enacted in 1969, and have been interpreted by this 
court only one time since then, in the case of Schoen v. 
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American Communication Co., Inc., supra, a case 
strikingly similar factually to the present case. In 
Schoen, an individual residing in the Reynolds exchange 
of American Communication Company, Inc. (Ameri- 
can), applied for telephone service from the Fairbury 
exchange of LT&T. To serve the applicant, LT&T had 
to extend its lines 114 miles from its nearest subscriber 
in the Fairbury exchange. This extension would have 
been to a point only 2 miles from the base rate area of 
American. The applicant had refused American service 
since he moved to his home in 1957. The applicant’s 
sole complaint was that he would have to pay long 
distance rates on calls from the American service area 
to Fairbury. The applicant’s business acquaintances, 
children’s schools, family friends, and church were lo- 
cated in Fairbury, and he had no community of interests 
in the Reynolds service area other than the fact that 
his farm was located there. The commission granted 
the application. This court upheld the Commission, 
stating: “It is possible to construe the statute of 1969 
to provide a new remedy but otherwise to maintain 
the status quo. We think the statute introduces a new 
concept. An applicant may prevail without proving in- 
adequacy of service or unfairness of rates in the tradi- 
tion of public utility law. The concept that such relief 
furthers the public interest is new but not startling. 
See Trebing, op. cit. at 302 and 310. Such phrases as 
‘reasonably adequate service,’ ‘duplication of facilities,’ 
‘public interest,’ and ‘community of interest in the gen- 
eral territory’ acquire a new meaning limited to the 
context of §§ 75-613 and 75-614, R. R. S. 1943. Defini- 
tion must evolve, case by case. 

“The small independent companies worry that af- 
firmance here will signal a trend toward erosion of 
their service areas. The argument is wide of the mark. 
We decline to conjecture future legislation on action of 
the commission as well as the impact of the technologi- 
cal revolution in communications.” (Emphasis sup- 
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plied.) The Schoen case, itself, does not define the 
phrases it referred to in section 75-613, R. R. S. 1943, 
and does not explain how those phrases were applied in 
the case. It is clear, however, that those phrases ac- 
quire a new meaning limited to the context of section 
75-613, and therefore prior cases construing different 
statutory provisions which use similar phrases are not 
dispositive in a section 75-613 case. 

Under Schoen, the order of the Commission in the 
case at hand should be affirmed. In Schoen, as here, 
the applicant had a community of interests in a town 
outside his telephone service area, and had never re- 
ceived the service of the telephone company in the ter- 
ritory in which he resided. In Schoen, LT&T had to 
extend its lines 1% miles to the applicant’s residence, 
while here LT&T had to extend its line only 4/10 of a 
mile. In Schoen, as here, the sole objection of the ap- 
plicant to service from the company serving his area 
was long distance rates to the town where he had a 
community of interests. 

It appears that the real concern of Glenwood in this 
case is that it may have a “floodgate” effect of en- 
couraging other residents in its area to apply for serv- 
ice from adjacent areas. The same concern was raised 
in Schoen, but dismissed by the court as “wide of the 
mark.” Although Glenwood’s concern is not frivolous, 
it appears to be largely speculative. In this case the 
appellees had always received LT&T service until they 
moved just 4/10 of a mile west from their old residence. 
They have refused service from Glenwood, and do not 
intend to obtain it even if their application is denied. 
They maintain an LT&T phone in their old residence 
despite the inconvenience. Their community of inter- 
ests is clearly in Guide Rock, and they have little con- 
nection with Blue Hill or residents of the Glenwood 
service area. 

The telephone company in Schoen also argued that 
granting the application would result in numerous sub- 
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sequent applications, yet we note that the present case 
is only the second one involving section 75-613, R. R. S. 
1943, to reach this court. It does not appear that the 
Schoen case created an incentive for widespread grant- 
ing of applications. 

Glenwood also argues that the order of the Commis- 
sion in this case is void because the Commission failed 
to file its decision within 30 days after the hearing. 
Section 75-128, R. S. Supp., 1976, provides that except 
for good cause shown, “a decision of the commission 
shall be made and filed within thirty days after com- 
pletion of the hearing or after submission of affidavits 
in nonhearing proceedings.” 

The court has not heretofore decided as to the effect 
of a failure of the Commission to file its decision with- 
in 30 days of the hearing. In Ready Mix, Inc. v. Ne- 
braska Railroads, 181 Neb. 697, 150 N. W. 2d 275 (1967), 
this court, in describing the statutory scheme, stated: 
“On any matter heard by an examiner a decision 
should be filed within 30 days after oral argument to 
the commission.” (Emphasis supplied.) That case in- 
volved the question of whether oral argument in re- 
gard to challenges of commodity rates for intrastate 
transportation of cement set by the Commission was re- 
quired, or whether written argument was sufficient. 
While the facts of the case are unclear, it appears that 
a final order of the Commission in that case was entered 
more than 30 days after an evidentiary hearing before 
an examiner. See 181 Neb. at 702. 

In 1 Am. Jur. 2d, Administrative Law, § 46, p. 847, it 
is stated: “A common problem of statutory construc- 
tion is the determination whether a provision is manda- 
tory or merely directory, permissive or discretionary. 

Generally speaking, those provisions which do 
not relate to the essence of the thing to be done and 
as to which compliance is a matter of convenience 
rather than substance are directory, while the provi- 
sions which relate to the essence of the thing to be done, 
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that is, to matters of substance, are mandatory. * * * 
While the word ‘shall’ may render a particular pro- 
vision mandatory in character, when the spirit and pur- 
pose of the legislation require that the word ‘shall’ be 
construed as permissive rather than mandatory, such 
will be done. * * * Provisions governing the time for 
doing an act, or directing the doing of certain things 
within certain times without any negative words re- 
straining the doing thereof afterward, are deemed to 
be directory.” To the same effect see, State ex rel. 
Kobes v. Grimm, 115 Neb. 230, 212 N. W. 437 (1927); 
Barkley v. Pool, 102 Neb. 799, 805, 169 N. W. 730 (1918). 
We also point out that the purpose of section 75-128, 
R. S. Supp., 1976, is to insure that “all matters pre- 
sented to the commission be heard and determined 
without delay.”” The delay in this case did not harm 
Glenwood; but if anyone was prejudiced it was the 
Hartmans. 

It should also be noted that the motion for rehearing 
was filed on December 22, 1975, and the order over- 
ruling the motion for rehearing was not filed until 
March 1, 1976. Section 75-137, R. R. S. 1943, provides 
that “when the commission fails to enter an order rul- 
ing on a motion for rehearing within thirty days after 
such motion is filed, the appeal to the Supreme Court 
may be perfected by filing a notice of appeal before 
the commission enters an order ruling on the motion 
for rehearing, and the review by the Supreme Court 
shall be the same as if the commission had overruled 
the motion for rehearing.” 

Apparently, Glenwood was not particularly concerned 
that the Commission exceeded 30 days in ruling on its 
motion for rehearing, and did not seem to view the de- 
lay as prejudicial, for it made no attempt to appeal 
sooner as it might have done under section 75-137, R. 
R. S. 1943. We conclude that this assignment of error 
is without merit. 

The standard of review in appeals from the Public 
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Service Commission is well established. The order of 
the Commission will be affirmed if the Commission 
acted within the scope of its authority and if its order 
is reasonable and not arbitrary. Nebraska Railroads 
of Omaha v. Nebco, Inc., 194 Neb. 322, 231 N. W. 2d 
505 (1975); Dahlsten v. Harris, 191 Neb. 714, 217 N. W. 
2d 813 (1974); Ruan Transport Corp. v. Herman Bros, 
Inc., 192 Neb. 343, 220 N. W. 2d 245 (1974); Radio-Fone, 
Inc. v. A. T. S. Mobile Telephone, Inc., supra. If there 
is evidence to sustain the findings of the Commission, 
this court cannot intervene. Ace Gas, Inc. v. Peake, 
Inc., 184 Neb. 448, 168 N. W. 2d 373 (1969). 

We conclude that the Commission acted within the 
scope of its authority and that under the facts of this 
case, as disclosed by the record, its order was reason- 
able and not arbitrary. There is evidence in the record 
to sustain the findings of the Commission; and, there- 
fore, under the foregoing rules, the order of the Public 
Service Commission must be affirmed. 

AFFIRMED. 


CHRISTOPHER ALLGOOD, BY AND THROUGH HIS FATHER AND 
NEXT FRIEND, LEE ALLGOOD, APPELLANT, Vv. NEBRASKA 


HUMANE SOCIETY, APPELLEE. 
248 N. W. 2d 778 


Filed January 12, 1977. No. 40766. 


Appeal and Error: Statutes: Rules of Court. Im the absence of a 
bill of exceptions, prepared and filed in accordance with ap- 
plicable statutory provisions and rules of practice, review on 
appeal is limited to whether the pleadings support the judg- 
ment entered by the lower court, 


Appeal from the District Court for Douglas County: 
JOHN E. Murpny, Judge. Affirmed. 


Norman Denenberg, for appellant. 
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Pilcher, Howard & Dustin, for appellee. 


Heard before WHITE, C. J., BosLAuGH, McCown, and 
Cuinton, JJ., and CoLWELL, District Judge. 


CoLWELL, District Judge. 

This action originated in the Omaha municipal court 
on plaintiff’s petition alleging defendant’s negligent 
failure to capture a cat suspected of having rabies. 
Defendant answered by general denial. Judgment was 
entered in favor of plaintiff for $1,500, plus attorney’s 
fees and costs. Defendant appealed to the District 
Court for Douglas County where a. transcript and bill of 
exceptions were timely filed. Upon trial de novo on 
the record, under section 24-541, R. R. S. 1943, evidence 
was received, including the bill of exceptions and mu- 
nicipal ordinances. The District Court found plaintiff 
failed to prove defendant negligent, reversed the mu- 
nicipal court judgment, and dismissed plaintiff’s peti- 
tion. Plaintiff appeals, asserting error of the District 
Court in finding the defendant not negligent. We affirm. 

The record before us includes in the transcript the bill 
of exceptions from the municipal court; however, the 
record here does not include a bill of exceptions as re- 
quired by the Revised Rules of the Supreme Court, 1974, 
Rule 7c 1, and section 25-1140, R. R. S. 1943. 

In brief, the findings of the District Judge were that 
on April 16, 1975, at about 6 p.m., a stray cat bit Chris- 
topher Allgood age 4 years. His mother, Charlene All- 
good, after consulting a doctor, telephoned defendant’s 
office in Omaha that there was a cat in a neighbor’s 
tree that should be captured to avoid the necessity of 
her son receiving rabies shots. An employee of de- 
fendant arrived about 9 p.m. and attempted to capture 
the cat. He left to obtain some poles, and returned about 
1 hour later, again attempting unsuccessfully to capture 
the cat. A representative of the defendant telephoned 
the next day about 9 a.m., and Mrs. Allgood advised that 
the cat was still in the tree. When an employee arrived 
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at the scene about 11 a.m. the cat was gone and was not 
later located. 

“A bill of exceptions, properly certified, has always 
been a necessary condition for review by this court of 
an order of the court below when the errors assigned re- 
quire an examination of the evidence * * *. The reason 
for the rule is, and has been, to assure that this court 
reviews the case upon the evidence actually received 
and considered in the trial court. * * * When a case 
is tried in the District Court upon the record from a 
lower tribunal, that record must be certified as the 
bill of exceptions in accordance with the rules here- 
inbefore cited before it can be considered on appeal to 
this court.” State v. Jacobsen, 194 Neb. 105, 230 N. W. 
2d 219. 

“In the absence of a bill of exceptions, prepared and 
filed in accordance with applicable statutory provisions 
and rules of practice, review on appeal is limited to 
whether the pleadings support the judgment entered by 
the lower court.” Phillippe v. Barbera, 195 Neb. 1727, 
240 N. W. 2d 50. See, also, Ratay v. Wylie, 147 Neb. 201, 
22 N. W. 2d 622. 

Having reviewed the record, including the pleadings, 
we conclude that the same supports the judgment en- 
tered by the District Court, and its judgment should be 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD D. COLGROVE, 
APPELLANT. 
248 N. W. 2d 780 


Filed January 12, 1977. No. 40789. 


Criminal Law: Lesser Included Offenses: Words and Phrases. A 
lesser included offense is one which is necessarily established 
by proof of the greater offense. 
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Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed. 


James T. Hansen and Hugh L. Kenny, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before WhuiTr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwtTon, CLINTON, and BropKEY, JJ. 


CuInToN, J. 

The defendant was found guilty by a jury of the 
charge of operating a motor vehicle to flee in an effort 
to avoid arrest, contrary to the provisions of section 60- 
430.07, R. R. S. 1943, and was sentenced to a term of 6 
months in the county jail. Upon appeal to this court 
the sole assignment of error is the refusal of the trial 
judge to give a requested instruction which would have 
permitted the jury to find the defendant guilty of “lesser 
included offenses” of speeding, failure to yield the right- 
of-way to an emergency vehicle, and failure to obey a 
lawful order of the law enforcement officer. 

The assignment is patently unmeritorious. Section 
60-430.07, R. R. S. 1943, defines the crime of which the 
defendant was convicted as follows: “It shall be un- 
lawful for any person operating any motor vehicle to 
flee in such vehicle in an effort to avoid arrest for violat- 
ing any law of this state.’ The elements of the crime 
are (1) to operate a motor vehicle, (2) to flee in such 
vehicle, and (3) in an effort to avoid arrest for violating 
any law of the state. 

A lesser included offense is one which is necessarily 
established by proof of the greater offense. Fuller v. 
United States, 407 F. 2d 1199. To be a lesser included 
offense, the elements of the lesser offense must be such 
that it is impossible to commit the greater without at 
the same time having committed the lesser. Certain 
v. State, 261 Ind. 101, 300 N. E. 2d 345. In sum the lesser 
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included offense is one all the elements of which are nec- 
essarily included in the greater. See, State v. Jones, 
186 Neb. 303, 183 N. W. 2d 235; State v. McClarity, 180 
Neb. 246, 142 N. W. 2d 152. 

None of the offenses mentioned in the requested in- 
struction are necessary elements of the crime charged 
any more than would assault and battery (or homicide) 
be included if that were the charge for which the de- 
fendant’s arrest was sought. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP KUFELDT, 
APPELLANT. 
248 N. W. 2d 781 
Filed January 12, 1977. No. 40829. 


Motor Vehicles: Negligence: Statutes. Any person who drives 
any motor vehicle in such a manner as to indicate an indif- 
ferent or wanton disregard for the safety of persons or prop- 
erty shall be deemed to be guilty of reckless driving. £ 39-669.01, 
R. R. S. 19438. 


Appeal from the District Court for Merrick County: 
C. THomas WuiteE, Judge. Affirmed. 


Morgan & Morgan, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk Brown, 
for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


PER CURIAM. 

The defendant was found guilty in the county court 
on a charge of reckless driving in violation of section 
39-669.01, R. R. S. 1943. On appeal to the District Court 
the judgment was affirmed. He then appealed to this 
court and asserts that the evidence is insufficient to 
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sustain the conviction. We affirm. 


Section 39-669.01, R. R. S. 1943, provides: “Any per- 
son who drives any motor vehicle in such a manner as 
to indicate an indifferent or wanton disregard for the 
safety of persons or property shall be deemed to be 
guilty of reckless driving.” 

The record establishes that the evidence, if believed 
by the trier of fact, would support the following con- 
clusions. The complaining witness, Karen Pickrel, was 
driving an automobile from Clarks, Nebraska, to Central 
City, Nebraska, during daylight hours. In the car with 
her were two brothers and a sister. The Pickrel car was 
traveling about 55 miles per hour and was in its own 
proper lane of traffic. The defendant, driving a pickup, 
was following the Pickrel car and he then began to pass 
that car on the left; and when his pickup was beside the 
Pickrel car with its rear wheels about even with the 
door of the Pickrel automobile, the defendant made a 
sudden right turn toward the Pickrel car and into its 
lane of traffic. In order to avoid a collision Pickrel was 
required to drive her car off the highway, and had she 
not done so a collision would have occurred. The evi- 
dence is sufficient to establish that the movement of 
the defendant’s car was intentional, not required by any 
condition of the road or traffic, and was made by de- 
fendant with knowledge that such movement would 
probably have required the Pickrell car to leave the 
paved portion of the road. 

The evidence is therefore sufficient to indicate on the 
part of the defendant “an indifferent or wanton disre- 
gard for the safety of persons.” State v. Green, 182 Neb. 
615, 156 N. W. 2d 724, 

AFFIRMED, 
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STATE OF NEBRASKA, APPELLEE, v. ALAN REINERT, 


APPELLANT. 
248 N. W. 2d 782 
Filed January 12, 1977. No. 40852. 

1, Criminal Law: Witnesses: Trial: Evidence: Instructions. An 
instruction that in weighing the testimony of regular law en- 
forcement officers greater care should be exercised than in 
the case of disinterested witnesses is improper but not preju- 
dicial to the accused. 

2. Trial: Evidence: Witnesses: Appeal and Error. The rule is 
well established in this jurisdiction that the scope of cross- 
examination of a witness rests largely in the discretion of the 
trial court and its ruling will be upheld on appeal unless there 
is an abuse of discretion. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 


Norris G. Leamer, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEWTON, CLINTON, and BropKEy, JJ. 


NEWTON, J. 

Defendant was found guilty. of breaking and entering 
an automobile. On appeal he assigns error in the giving 
of an instruction, in permitting cross-examination on 
matters foreign to the direct examination, and in regard 
to questions relating to defendant’s past criminal record, 
and asserts that the verdict is not sustained by the evi- 
dence. The judgment of the District Court is affirmed. 

The instruction objected to cautioned the jury in re- 
gard to partiality against the defendant on the part of 
police officers when testifying. The accused is not en- 
titled to such an instruction where the witnesses against 
him are regular public law enforcement officers and the 
instruction should not have been given. The instruction 
was beneficial to the defendant and the error is harm- 
less. See State v. Gurule, 194 Neb. 618, 234 N. W. 2d 603. 
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Regarding the cross-examination of the defendant’s 
witnesses, a careful perusal of the record fails to reveal 
any abuse of discretion. “The rule is well established 
in this jurisdiction that the scope of cross-examination 
of a witness rests largely in the discretion of the trial 
court and its ruling will be upheld on appeal unless 
there is an abuse of discretion.” State v. Lytle, 194 Neb. 
353, 231 N. W. 2d 681. 

The defendant testified and on direct examination 
was asked if he had ever been convicted of a felony and 
admitted that he had. He was asked on cross-examina- 
tion if he was currently serving time for that felony. 
Later he was asked: “You’re sitting here telling me 
that you have never taken a C.B. radio out of a vehicle 
before?” Both questions were promptly objected to. The 
objections were sustained. 

It is settled law that a witness may be impeached by 
showing his conviction of a felony. See State v. Kirby, 
185 Neb. 240, 175 N. W. 2d 87. The question regarding 
his present incarceration for the admitted felony, al- 
though improper, was not prejudicial as it added no ad- 
ditional detrimental information. The objection to it 
was sustained and the jury cautioned to disregard it. 
The question about a previous theft of a C.B. radio was 
also barred by the court. It dealt with an offense simi- 
lar to the one with which the defendant was on trial 
and in view of the sustaining of the objection thereto, 
it could not have been prejudicial. Furthermore, in the 
instructions, the jury was instructed not to consider any 
evidence which was offered and rejected. 

The record discloses evidence of police officers to the 
effect that the defendant was seen entering the locked 
automobile and that he was apprehended while in the 
automobile removing a C.B. radio which had been dis- 
connected and was lying on the floor. Two other young 
men were with the defendant and they gave written 
statements corroborating the testimony of the officers. 
Both later verbally said that one of them, rather than 
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the defendant, entered the automobile and one so testi- 
fied. The breaking and entering and the attempted 
theft were never denied by any of them. The credi- 
bility question was for the jury and if the evidence of 
the State was believed, it amply sustained the verdict. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES WALKER, 


APPELLANT. 
248 N. W. 2d 784 


Filed January 12, 1977. No. 41012. 


1. Post Conviction: Judgments: Constitutional Law. Relief under 
the Post Conviction Act is limited to cases in which there was 
a denial or infringement of the rights of the prisoner such as 
to render the judgment void or voidable under the Constitution 
of this state or the Constitution of the United States. 

2. Post Conviction: Sentences. Matters relating to sentences 
imposed within statutory limits are not a basis for post con- 
viction relief. 


Appeal from the District Court for Douglas County: 
JAMES A. BucKLEY, Judge. Affirmed. 


Charles Walker, pro se. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLauGH, McCown, NEwTon, 
CLINTON, and BRopKEy, JJ. 


Bos.Lauecy, J. 


The defendant was convicted of possession of a con- 
trolled substance with intent to distribute and was sen- 
tenced to 10 years imprisonment. The judgment was 
affirmed in State v. Walker, 192 Neb. 308, 220 N. W. 2d 
235. 
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On June 29, 1976, the defendant filed a motion for 
post conviction relief, titled “Petition for Resentence,” 
alleging that the sentence imposed in 1973 was void. 
The defendant’s theory was that the 1973 amendment 
to section 28-4,125, R. S. Supp., 1972, which reduced the 
penalty from 5 to 20 years imprisonment to 1 to 10 
years imprisonment invalidated his sentence. The trial 
court denied relief and the defendant has appealed. 

Relief under the Post Conviction Act is limited to 
cases in which there was a denial or infringement of the 
rights of the prisoners such as to render the judgment 
void or voidable under the Constitution of this state or 
the Constitution of the United States. Matters relating 
to sentences imposed within statutory limits are not a 
basis for post conviction relief. State v. Wade, 192 Neb. 
159, 219 N. W. 2d 233. 

The sentence which was imposed upon the defendant 
in this case was within the statutory limit both before 
and after the 1973 amendment. Unlike the 15-year sen- 
tence imposed upon Joseph Patterson, whose case was 
considered in this court at the same time as the defend- 
ant’s appeal, the defendant’s sentence did not exceed 
the maximum under the statute as amended. Conse- 
quently, there was nothing that required the defendant’s 
sentence be vacated and the cause remanded for resen- 
tencing. 

The order of the trial court denying post conviction 
relief was correct and is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JUNEAL DALE PRATT, 
APPELLANT. 
249 N. W. 2d 495 


Filed January 19, 1977. No. 40553. 


1. Criminal Law: Evidence: Trial: Intent. Evidence of similar 
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offenses is admissible where an element of the crime charged 
is motive, criminal intent, or guilty knowledge. 

2. Criminal Law: Evidence: Trial. The trial court may in its 
discretion perinit the introduction of evidence in rebuttal that 
is not strictly rebuttal evidence. 

8. Criminal Law: Indictments and Informations: Witnesses. The 
requirement that the names of the witnesses for the State must 
be endorsed upon the information has no application to rebuttal 
witnesses. 

4. Criminal Law: Witnesses: Evidence. In-court identification evi- 
dence is admissible where such identification is made on a basis 
independent of a tainted line-up. 

7 A primary factor in determining wheth- 

er an independent basis for an in-court identification exists is 

the opportunity afforded the witness to observe the defendant 
under circumstances free from taint. 


ma 


Appeal from the District Court for Douglas County: 
Rupo.pH Tessar, Judge. Affirmed. 


Frank B. Morrisson and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before WHITE, C. J., BoSLAUGH, CLINTON. and 
BrovkEy, JJ., and Reagan, District Judge. 


WHITE, C. J. 

The defendant was charged with, and found guilty by 
a jury of, sodomy, forcible rape, and two counts of rob- 
bery. The District Court sentenced the defendant to a 
term of 5 to 10 years imprisonment in the Nebraska 
Penal and Correctional Complex on the sodomy count, 
7 to 20 years on the rape count, and 10 to 30 years on 
each robbery count; and directed that these sentences 
be served consecutively to each other and consecutively 
to a 3 to 5 year term imposed upon the defendant for an 
unrelated conviction. See State v. Pratt, post p. 390, 
249 N. W. 2d 500. The defendant appeals his convic- 
tion and sentences. We affirm the judgment and sen- 
tences of the District Court. 
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The defendant brings four assignments of error on 
appeal. His first contention is that the District Court 
committed error when it sustained an objection to an 
inquiry by the defendant’s attorney into the recent sexual 
history of the rape victim. 

At the trial, Dr. Robert Penn testified that he exam- 
ined the rape victim, the prosecutrix, at the Nebraska 
University Hospital in the early morning hours of August 
2, 1975, shortly after the rape occurred. He found tender- 
ness and viscous secretions in the walls of her sexual 
organs. A microscopic examination of the secretions 
revealed the presence of nonmotile sperm. Dr. Penn 
testified that nonmotile sperm can be observed from 2 
to 24 hours after sexual intercourse, and that even healthy 
males ejaculate some nonmotile sperm. Dr. Penn offered 
his opinion that the prosecutrix had engaged in sexual 
intercourse within a 12-hour period prior to his exam- 
ination. 

During cross-examination of the rape victim, the prose- 
cutrix, the defendant’s attorney asked: “How long be- 
fore that incident was it between the last time you had 
sexual intercourse —.” The prosecution objected on the 
ground that such inquiry was irrelevant, and the court 
sustained the objection. The defense was then given 
permission to argue, and the jury was excused. The 
defendant’s attorney argued that he was attempting to 
explain the presence of nonmotile sperm found in the 
vagina of the rape victim shortly after the rape allegedly 
occurred, Again, the court sustained the objection. 

In support of his contention, the defendant cites Sher- 
rick v. State, 157 Neb. 623, 61 N. W. 2d 358 (1953); and 
Frank v. State, 150 Neb. 745, 35 N. W. 2d 816 (1949). 
We have reviewed these cases and find them inapplicable 
to the case at hand. 

In Sherrick v. State, supra, the court held: “* * * 
in cases wherein defendant is charged with rape or 
assault with intent to commit rape of a female child 
under 15 years of age whose consent is immaterial, prose- 
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cutrix cannot ordinarily be cross-examined with regard 
to previous unchaste acts with others for the purpose 
of testing her credibility.” 

In Frank v. State, swpra, the court, citing Redmon v. 
State, 150 Neb. 62, 33 N. W. 2d 349 (1948), held that the 
trial court committed prejudicial error when it sustained 
the State’s objections to, and overruled the defendant’s 
offer to prove by direct evidence, specific unchaste or 
immoral acts and conduct by the plaintiff with others. 
The court held: ‘“* * * it was also prejudicial error to 
exclude any direct competent evidence not too remote 
in time, showing specific immoral or unchaste acts and 
conduct by her with others, not only for the purpose 
of being considered by the jury in deciding the weight 
and credibility of her testimony generally, but for the 
purpose of inferring the probability of consent and dis- 
crediting her testimony relating to force or violence used 
by defendant in accomplishing his purpose and her 
claimed resistance thereto.” 

The defendant was charged with forcible rape. He 
did not dispute at the trial the fact that the prosecutrix 
was raped. His sole defense to the prosecution was that 
he was elsewhere when these crimes were committed, 
and thus could not have been the perpetrator of these 
crimes. The rape victim’s reputation for truth and 
veracity was not at issue, nor was her consent, nor was 
her testimony concerning force and violence used against 
her at issue. There was no issue concerning her chastity, 
or lack of chastity, or her motive for testifying. 

Under these circumstances, the defense counsel’s in- 
quiry into the rape victim’s recent past sexual conduct 
was totally irrelevant. The District Court was correct 
in sustaining the prosecution’s objection to this inquiry. 

The defendant next contends that the District Court 
committed reversible error when it overruled defense 
objections to the rebuttal testimony of Karla Ailayala. 
Miss Ailayala testified that on August 10, 1975, about 
8 days after the crime committed against the prosecutrix 
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and her sister took place, she was assaulted and robbed 
in an elevator by a person whom she identified as the 
defendant, at the Imperial 400 Motel in Omaha, Nebraska, 
the location of the offenses herein. 

The defendant argues that Miss Ailayala’s testimony 
violated this court’s decisions forbidding evidence of 
one offense to show commission of another. In State 
v. Siers, ante p. 51, 248 N. W. 2d 1 (1976), the appli- 
cable rule is stated: “Evidence of other crimes, similar 
to that charged, is relevant and admissible when it tends 
to prove a particular criminal intent which is necessary 
to constitute the crime charged or where there is some 
legal connection between the two upon which it can 
be said that one tends to establish the other or some 
essential fact in issue.” 

In State v. Ray, 191 Neb. 702, 217 N. W. 2d 176 (1974), 
we held: “Evidence of similar offenses is admissible 
where an element of the crime charged is motive, crim- 
inal intent, or guilty knowledge.” See, also, State v. 
Franklin, 194 Neb. 630, 234 N. W. 2d 610 (1975); State 
v. Young, 190 Neb. 325, 208 N. W. 2d 267 (1973); State 
v. Mayes, 183 Neb. 165, 159 N. W. 2d 203 (1968). 

The defendant was charged with two counts of rob- 
bery. Intent is an element of these crimes. The testi- 
mony was proper, going to the question of intent, motive, 
and knowledge. 

The defendant argues that Miss Ailayala’s testimony 
was improper rebuttal testimony. Section 29-2016(4), 
R. R. S. 1943, provides that after the State has produced 
its evidence and the defendant has produced his evi- 
dence, “the state will then be confined to rebutting evi- 
dence unless the court for good reason in furtherance 
of justice, shall permit it to offer evidence in chief.” 
In State v. Keith, 189 Neb. 536, 203 N. W. 2d 500 (1973), 
we held: “The trial court may in its discretion permit 
the introduction of evidence in rebuttal that is not strictly 
rebuttal evidence.” See, also, State v. Howard, 184 Neb. 
461, 168 N. W. 2d 370 (1969); Hampton v. State, 148 Neb. 
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574, 28 N. W. 2d 322 (1947). The record shows that 
at the beginning of the trial, the prosecution was not 
sure whether it could locate Miss Ailayala in time to 
testify. The prosecutor had just found out which town 
she was in and was trying to locate her. The State 
rested its case on October 29, 1975, and the defense 
rested its case the same day. Miss Ailayala was the 
second rebuttal witness. She had just arrived in Omaha 
that day, after being first contacted by the prosecution 
the previous day. Additionally, the record indicates 
that the court had previously informed the defendant, 
prior to trial, of the possibility of this evidence coming 
in. Under the facts of this case, we find no error by 
the District Court in permitting Miss Ailayala to testify 
as a rebuttal witness. 

The defendant points out that Miss Ailayala was not 
endorsed on the information. § 29-1602, R. R. S. 1943. 
What we had to say in Griffith v. State, 157 Neb. 448, 
59 N. W. 2d 701 (1953), disposes of this contention: ‘“‘The 
defendant bases a contention of prejudicial error at the 
trial on the fact that two witnesses were called by the 
State and gave rebuttal testimony without their names 
being endorsed on the information. It has long been 
the rule in this state that the requirement that the names 
of the witnesses for the state must be endorsed upon 
the information has no application to rebuttal witnesses.” 
See, also, Rains v. State, 173 Neb. 586, 114 N. W. 2d 
399 (1962); Ossenkop v. State, 86 Neb. 539, 126 N. W. 
72 (1910); Clements v. State, 80 Neb. 313, 114 N. W. 
271 (1907). 

The defendant next contends that the District Court 
committed reversible error in overruling the defend- 
ant’s motions to suppress, and overruling his objections 
to the in-court identification testimony of the prosecu- 
trix, her sister, and Miss Ailayala. On the basis of 
United States v. Wade, 388 U. S. 218, 87 S. Ct. 1926, 18 
L. Ed. 2d 1149 (1967), the defendant argues that these 
in-court identifications should have been excluded. In 
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United States v. Wade, supra, the Supreme Court set up 
a rule to exclude courtroom identifications based upon 
post-indictment line-ups without notice to, and in the 
absence of, the accused’s counsel. In this case, both 
the prosecutrix, her sister, and Miss Ailayala viewed 
the defendant in a line-up, before he was charged with 
acrime. Furthermore, both the prosecutrix, her sister, 
and Miss Ailayala testified that their in-court identifica- 
tions of the defendant as their attacker was based upon 
their recollection and observations of the defendant, other 
than the line-up identification. There is no merit to 
the defendant’s contention. The District Court was 
correct in admitting these in-court identifications into 
evidence. 

Lastly, the defendant contends that his sentence is 
excessive. The defendant was convicted of sodomy, a 
crime carrying a maximum sentence of 20 years, section 
28-919, R. R. S. 1943, and received a sentence of 5 to 
10 years. He was convicted of rape, a crime carrying 
a maximum sentence of 50 years, former section 28-408, 
R. S. Supp., 1974, and received a sentence of 7 to 20 
years. He was convicted of two counts of robbery, a 
crime carrying a maximum penalty of 50 years, section 
28-414, R. R. S. 1948, and received a sentence of 10 to 
30 years on each count. The District Court directed that 
each of these sentences be served consecutively, which 
means that the defendant will serve a minimum of 32 
years, and a maximum of 90 years. In addition, the 
sentences in this case are to be served consecutively to 
a 3 to 5 year sentence imposed upon the defendant for 
a separate crime of which he was convicted. See State 
v. Pratt, supra. 

Each of the defendant’s sentences is within the pre- 
scribed statutory limits, and as such will not be dis- 
turbed on appeal absent an abuse of discretion. State 
v. Gillham, 196 Neb. 563, 244 N. W. 2d 177 (1976). The 
action of the District Court in directing that the sen- 
tences be served consecutively wili not be disturbed on 
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appeal absent an abuse of discretion. State v. Chapple, 
ante p. 4, 246 N. W. 2d 714 (1976). 

The presentence report discloses that the defendant 
was 20 years old at the time these offenses were com- 
mitted. Between April 26, 1970, and August 11, 1975, 
the defendant was arrested on 76 charges. The offenses 
for which he was arrested varied and include: Suspicion 
of rape, petit larceny, suspicion of auto theft, destruction 
of property, burglary, assault and battery, carrying a 
concealed weapon, receiving stolen property, willful reck- 
less driving, and resisting arrest, plus a variety of traffic 
violations. The presentence report shows that the de- 
fendant has little concern for the person and property 
of others. Despite repeated encounters with law en- 
forcement authorities, he has refused to alter his course 
of conduct. 

The fact that a sentence may be harsh does not mean 
that it is necessarily excessive. The lengthy incarcera- 
tion, 32 to 90 years, which the defendant faces is the 
direct result of the multiplicity of offenses which the 
defendant committed. We find no abuse of discretion 
by the District Court in sentencing. 

The judgment and sentences of the District Court are 
correct and are affirmed. 

AFFIRMED. 
CLINTON, J., concurs in the result. 
Reagan, District Judge, dissenting. 

Although I agree the convictions of the defendant 
should be affirmed, I do not believe consecutive sen- 
tences should have been imposed for the two counts of 
robbery. The robbery of the two sisters involved a 
single transaction, and a double penalty by the way of 
consecutive sentences is not justified. I would modify 
the judgment of the District Court by providing the 
sentences imposed on the two robbery counts should 
run concurrently, principally for the reasons enunciated 
by the dissent in State v. Chapple, ante p. 4, 246 N. W. 
2d 714 (1976). 
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STATE OF NEBRASKA, APPELLEE, V. JUNEAL DALE PRATT, 


APPELLANT. 
249 N. W. 2d 500 


Filed January 19, 1977. No, 40554. 


1. Instructions: Trial. All instructions must be read together and 
if the instruction or instructions, taken as a whole, correctly 
state the law, are not misleading, and adequately cover the is- 
sues, there is no prejudicial error. 

2. Criminal Law: Trial: Sentences. The action of the District 
Court in directing that sentences be served consecutively will 
not be disturbed on appeal absent an abuse of discretion. 


Appeal from the District Court for Douglas County: 
RUDOLPH TESAR, Judge. Affirmed. 


Frank B. Morrison and Bennett G. Hornstein, for 
appellant. 


Paul L. Douglas, Attorney General, and Marilyn B. 
Hutchinson, for appellee. 


Heard before WuitE, C. J., BoSLAUGH, CLINTON, and 
BrobDkeEy, JJ., and ReaGan, District Judge. 


WHITE, C. J. 

The defendant was charged with assault with intent to 
inflict great bodily injury and found guilty as charged 
by a jury. The District Court sentenced the defendant 
to a term of 3 to 5 years imprisonment in the Nebraska 
Penal and Correctional Complex, such term to be served 
consecutively to sentences imposed upon the defendant 
for other crimes of which he was convicted. See, State 
v. Pratt, ante p. 382, 249 N. W. 2d 495. The defend- 
ant appeals his conviction and sentence. We affirm the 
judgment and sentence of the District Court. 

The factual background of this case is as follows: On 
September 3, 1975, the defendant was taken from the 
maximum security area of the Douglas County jail to 
the Douglas County Hospital for X-rays. The defendant 
was transported by deputy sheriff John J. Markise. At 
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the hospital, deputy Markise was advised that the de- 
fendant’s handcuffs and leg irons would have to be re- 
moved. Deputy Markise followed the defendant into a 
dressing room, where he first removed the defendant’s 
handcuffs and then proceeded to remove the defendant’s 
leg irons. Deputy Markise had removed the right one, 
and was proceeding to remove the left one, when he 
was struck at least twice on the head by the defendant 
with a metal object. After being struck Markise at- 
tempted to pull the defendant off balance with the re- 
maining leg iron and a scuffle ensued. Cries for help 
by Markise brought others to the scene, and the defend- 
ant was removed. That same day, X-rays were taken 
of Markise’ head and 10 stitches were required. Markise 
missed about a month and a half of work as a result of 
his injuries. 

The defendant’s version of the incident was that he 
and Markise had an argument concerning the removal 
of the leg irons; that Markise got mad and yanked his 
feet out from under him; and that he then struck Markise. 

At his trial, the defendant contended that he acted 
in self-defense. On appeal, the defendant alleges error 
in the instructions on self-defense given by the District 
Court, because, he asserts, that it is mandatory that the 
court give NJI No. 14.33 (1975 pocket part). 

The test for jury instructions stated in State v. Ralls, 
192 Neb. 621, 223 N. W. 2d 432 (1974), is as follows: 
“All instructions must be read together and if the in- 
struction or instructions, taken as a whole, correctly 
state the law, are not misleading, and adequately cover 
the issues, there is no prejudicial error.” 

Instruction No. 10, and instruction No. 4 in part, dealt 
with self-defense. We have examined these instructions 
and find that, taken together, they correctly stated the 
law on self-defense as applicable to the facts of this 
case, adequately covered the issues, and did not mislead 
the jury. That being the case, there can be no prejudicial 
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error based upon giving these instructions, rather than 
NJI No. 14.33 (1975 pocket part). 

The defendant also contends that his sentence is ex- 
cessive. The defendant’s crime carried a maximum 
sentence of 20 years. § 28-413, R. R. S. 1943. He was 
sentenced to a term of 3 to 5 years, which is within the 
statutory limits, and as such will not be disturbed on 
appeal absent an abuse of discretion. State v. Williams, 
196 Neb. 834, 246 N. W. 2d 480 (1976). The District Court 
also directed that the sentence be served consecutively 
to sentences imposed upon the defendant for other crimes 
he was convicted of. The action of the District Court in 
directing that sentences be served consecutively will not 
be disturbed on appeal absent an abuse of discretion. 
State v. Chapple, ante p. 4, 246 N. W. 2d 714 (1976). 

The presentence report shows that prior to this inci- 
dent the defendant had been arrested on 76 separate 
charges in a 5!4-year period. The charges are varied 
and include: Suspicion of rape, destruction of property, 
burglary, assault and battery, carrying a concealed 
weapon, receiving stolen property, willful reckless driv- 
ing, and resisting arrest. We find no abuse by the Dis- 
trict Court in either the sentence it imposed upon the 
defendant, or in its directions that the sentence be served 
consecutively to other sentences imposed upon the de- 
fendant. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 


First NATIONAL BANK OF BELLEVUE, APPELLEE, V. GEORGE 
P. ROSE ET AL., APPELLANTS. 
249 N. W. 2d 723 


Filed January 19, 1977. No. 40563. 


1. Uniform Commercial Code: Notice: Sales. A secured party 
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has a duty to provide the debtor with reasonable notice of the 
intended disposition. 

2. Uniform Commercial Code: Proof: Notice: Sales: Time. The . 
burden of proof is on the secured party to prove compliance 
with the statutory requirements of notice and reasonableness 
of notice. 

3. Uniform Commercial Code: Notice: Sales: Time. A debtor must 
be given reasonable notice of an intended disposition of col- 
lateral which will provide him with sufficient time to take 
appropriate steps to protect his interest in the collateral, and 
ordinarily a minimum of 3 business days is required. 


Appeal from the District Court for Douglas County: 
Joun E. Murpny, Judge. Reversed and remanded with 
directions. 


George P. Rose, pro se. 


Waldine H. Olson for Schmid, Ford, Mooney, Frederick 
& Caporale, for appellee. 


Heard before Wuitr. C. J., SPENCER. BOSLAUGH., 
McCown, NEwrTon, CLINTON, and Bropkey, JJ. 


BropKEy. J. 

This is the second appearance of the case before this 
court, and it involves an action brought by appellee, plain- 
tiff below, in the District Court to recover a deficiency 
judgment for the balance due on a promissory note ex- 
ecuted by defendants George P. Rose and George Rose 
Sodding and Grading Corporation after a repossession 
sale of the collateral security by plaintiff First National 
Bank of Bellevue. The opinion in the first appeal will 
be found at 188 Neb. 362, 196 N. W. 2d 507 (1972). 

After trial before a jury in January 1971, the District 
Court for Douglas County granted plaintiff's motion for 
a directed verdict, and awarded the plaintiff $9,422.88 
plus interest. On appeal, this court reversed and re- 
manded the cause for further proceedings on the ground 
that factual questions relevant to the issue of whether 
plaintiff's disposition of the collateral security was com- 
mercially reasonable should have been submitted to the 
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jury. First Nat. Bank of Bellevue v. Rose, supra. Re- 
trial of the case commenced on October 21, 1975, before 
a District Judge sitting without a jury. The court en- 
tered judgment against the defendants in the sum of 
$3,033.82, plus interest and costs, after determining the 
total debt and expenses for which the defendants were 
liable; and after granting defendants credit for repay- 
ments on the loan received by plaintiff, and for the value 
of the collateral that plaintiff had repossessed and sold. 
Defendants have now appealed, contending that the Dis- 
trict Court erred, in part, in assessing the value of the 
collateral security sold, in finding that the disposition 
of the collateral security was commercially reasonable, 
and in sustaining plaintiff's objection to questions re- 
garding certain promissory notes executed by the de- 
fendants in favor of the plaintiff. We reverse and re- 
mand. 

Defendants raise numerous assignments of error in 
this appeal, but in light of our disposition of the case we 
find it necessary to discuss only the issue of whether 
the plaintiff provided Rose adequate notice of the dis- 
position of the collateral which the plaintiff repossessed 
and sold. The facts relevant to this issue are as follows. 
On April 19, 1969, Rose executed a promissory note in 
favor of the plaintiff, hereinafter referred to as the 
bank, in the sum of $22,200. This note represented a 
consolidation of two prior loans Rose had received from 
the bank and an additional $3,000 cash advance which 
Rose needed as working capital. Rose signed this note 
as president of George Rose Sodding and Grading Cor- 
poration, and also signed his own name as an individual. 
The note was secured by equipment which the corpora- 
tion owned, and which had been security for the prior 
loans then consolidated into the April 19, 1969, note. Ad- 
ditional security which is unimportant to the disposition 
of this case was also provided in the note. 

Rose subsequently defaulted on the loan after three 
repayments of $2,000 each. The bank notified Rose of 
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his default on September 8, 1969, and initiated a replevin 
action against Rose in October 1969. The collateral secur- 
ity was then located and repossessed, and in total the 
bank took possession of 12 items of equipment. One 
item of collateral equipment was never located. 

On November 12, 1969, the bank notified Rose by 
certified mail that it had obtained bids on the repossessed 
equipment in an aggregate amount of $10,268.50, and 
that the collateral would be disposed of “at private sale 
* * * November 17, 1969.” The notice advised Rose to 
furnish to the bank any bids which he may have on any 
or all the equipment. The $10,268.50 bid which the 
bank had received was from Robert Kouba Construction 
Company. On November 17, 1969, Rose’ attorney brought 
to the bank another bid from Ernest C. Turley. This 
bid did not cover all the items of equipment, was much 
lower than the Kouba bid on the items it did cover, and 
was therefore rejected. 

For some reason not disclosed in the record, the Kouba 
bid was never consummated, and the bank proceeded 
to sell the repossessed equipment item by item in a series 
of private sales. These sales commenced on November 
20, 1969, and the last one was completed on June 1, 1970. 
Three of the items were never actually sold, but the 
bank credited Rose for the estimated value of these 
items. In total, the bank credited Rose for $10,268.50. 

Rose was not notified of any of these private sales, 
which were made after the bank contacted 10 to 20 con- 
struction firms in the area and requested them to examine 
the equipment and bid on it. Of the nine items actually 
sold, two were sold on November 20, 1969; two were 
sold on November 25, 1969; one was sold on December 
16, 1969; three were sold on February 27, 1970; and one 
was sold on June 1, 1970. Thus there was a total of 
five separate private sales. Each of the five sales was 
made to a different purchaser. 

The money received from these sales was insufficient 
to cover the balance due on the promissory note, and 
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the bank brought this action for a deficiency judgment 
under section 9-504(2) of the Uniform Commercial Code. 
There was no dispute that Rose had defaulted on the 
note. The only evidence adduced at trial as to notice 
of the sales was that the bank had, on November 12, 
1969, notified Rose of the Kouba bid and of its intention 
to dispose of the collateral at private sale on November 
17, 1969. The trial court did not specifically make find- 
ings on the issue of whether this was sufficient notice 
under the provisions of the Uniform Commercial Code. 

The trial court found generally that the repossession 
sales were conducted in good faith and in a commercially 
reasonable manner. The court, however, did specifically 
find that one of the sales of three items of equipment 
was not made in a commercially reasonable manner due 
to inadequancy of the sale price, and awarded Rose an 
additional $1,400 credit on these three items. The court 
also made a minor modification on the credit allowed 
to Rose on another item of equipment, and awarded Rose 
a total of $11,720.89 credit on the collateral, as compared 
to the $10,268.50 credited to Rose by the bank. After 
allowance for all credits and debits on the promissory 
note, the trial court found the balance due to be $3,033.82, 
and awarded the bank this amount, with interest thereon 
from January 5, 1972. 

Section 9-504(3), U.C.C., provides among other things: 
“Unless collateral is perishable or threatens to decline 
speedily in value or is of a type customarily sold on a 
recognized market, reasonable notification of the time 
and place of any public sale or reasonable notification 
of the time after which any private sale or other intended 
disposition is to be made shall be sent by the secured 
party to the debtor, * * *.” (Emphasis supplied.) It 
is clear that under this section a secured party has the 
duty to provide the debtor with reasonable notice of the 
intended disposition. Bank of Gering v. Glover, 192 
Neb. 575, 223 N. W. 2d 56 (1974). In the recent case 
of DeLay First Nat. Bank. & Trust Co. vy. Jacobson Appli- 
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ance Co., 196 Neb. 398, 243 N. W. 2d 745 (1976), we 
reaffirmed the holding of Bank of Gering v. Glover, 
supra, and further stated that “the burden of proof is 
on the secured party to prove compliance with the stat- 
utory requirements of notice and reasonableness of 
notice.” Under the principles set forth in the above 
cases, the District Court judgment in the present case 
must be reversed for the reason that the bank failed 
to provide Rose with adequate notice of the disposition 
of collateral. 

In DeLay, we found that to constitute reasonable 
notice of a private sale, the notice should be sent in such 
time that the debtors would ordinarily have a minimum 
of 3 business days to arrange to protect their interest. 

In DeLay we held that the failure to give proper 
notice of the sales of the collateral is an absolute bar 
to the recovery of a deficiency judgment, citing Bank of 
Gering v. Glover, supra. 

The notice given in this case did not comply with 
the requirements set forth in DeLay. It is undisputed 
the bank sent notice to Rose bv certified mail on Wednes- 
day, November 12, 1969, that it had received an aggregate 
bid on the collateral and intended to dispose of it by 
private sale on Monday, November 17, 1969. Although 
the record does not show when Rose actually received 
the notice, it appears that Rose probably had less than 
3 business days to arrange to protect his interests since 
the notice was not mailed until some time on November 
12, 1969. The mailing of notice on Wednesday of a 
sale to be held the following Monday would appear to 
make it difficult, if not impossible, for Rose to arrange 
financing or take other steps to protect his interest in 
the collateral, particularly if banks were closed on Satur- 
day.’ In anv event, the ordinary 3-day rule set forth 
in DeLay is a minimum requirement, and such notice 
is not necessarily sufficient in all cases. The purpose 
of giving reasonable notice to a debtor is to insure that 
he will have sufficient time to take appropriate steps 
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to protect his interest. See Comment 5, § 9-504, U.C.C. 
In this case we do not believe that Rose was given suf- 
ficient time to protect his interests, and we find that 
the notice that was given by the bank was unreasonable. 
See White & Summers, Uniform Commercial Code, § 
26-10, pp. 986, 987 (1972). 

A deficiency judgment may not be awarded to the 
bank in this case because it failed to sustain its burden 
of proof that sufficient notice of the disposition of col- 
lateral was given to Rose. Therefore the judgment of 
the District Court must be reversed, and the cause re- 
manded to the District Court with directions to dismiss 
the petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
CLINTON, J., dissenting. 

I respectfully dissent for the reasons stated in my 
dissent in DeLay First Nat. Bank & Trust Co. v. Jacobson 
.Appliance Co., 196 Neb. 398, 243 N. W. 2d 745. 

McCown, J., joins in this dissent. 

Newton, J., dissents. 


Fauss CONSTRUCTION, INC., APPELLANT, Vv. CITY OF HOOPER, 


APPELLEE. 
249 N. W. 2d 478 


Filed January 19, 1977. No. 40714. 


Statutes: Appeal and Error: Courts: Judgments. Where a civil 
case has been tried in the District Court on appeal from the 
county court de novo on the record pursuant to section 24-541, 
R. R. 8. 1948, the Supreme Court on appeal examines the evi- 
dence and the record. The judgment of the District Court on 
the facts will not be set aside if there is sufficient competent 
evidence to support it. 


Appeal from the District Court for Dodge County: 
Rosert L. Fuory. Judge. Affirmed. 


Hurt & Gallant and Daniel A. Smith, for appellant. 
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Sidner, Svoboda, Schilke, Wiseman & Thomsen, for 
appellee. 


Heard before Wuitse, C. J., BostaucH, McCown, and 
CuintTon, JJ., and CoLwELL, District Judge. 


CoLWELL, District Judge. 

Suit was brought by plaintiff, Fauss Construction, Inc., 
against defendant, City of Hooper, in the county court of 
Dodge County, Nebraska, to recover damages under a 
construction contract. Plaintiff recovered judgment for 
$2,731.84 and costs. Upon appeal to the District Court, 
the judgment was vacated and plaintiff’s petition dis- 
missed. Plaintiff appeals. The judgment is affirmed. 

On November 3, 1971, plaintiff and defendant entered 
into a written contract for the construction of a nursing 
home at a cost of $384,386. Plans and specifications, in 
part, provided: ‘Interior Wood Doors. See Door Sched- 
ule, Dwg. A-3. All interior wood doors shall be solid 
core or hollow core as shown on schedule, plain red oak, 
or rotary cut Birch face veneers, as manufactured by 
Weyerhaeuser Roddis or equal.” (Emphasis supplied.) 
Plaintiff furnished to defendant’s architect shop draw- 
ings for the wooden doors showing proposed specifica- 
tions of the 46 interior doors to be “solid core doors 
to be C-4000 standard, particle board core doors by 
Georgia-Pacific-Curtis Door Division, New London, Wis- 
consin.” (Emphasis supplied.) These shop drawings 
were returned to plaintiff by the architect on June 8, 
1972, marked “approved as noted.” Plaintiff installed 
46 particle core doors of the type described in the shop 
drawings. An inspector from the Nebraska State Fire 
Marshal’s Office examined the building; he informed 
plaintiff the doors did not meet fire standards; and he 
advised defendant by letter that all 46 doors in question 
“shall be changed to a solid core wood door as called 
for on the blue prints.” Thereafter, Ronald L. Fauss, 
president of plaintiff company, appeared before the 
defendant town council where plaintiff was directed 
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to comply with the order of the fire inspector. The 
written contract contained the usual provisions for 
“Changes in Work” by written order from the defendant 
and that claims by the contractor for increase in con- 
tract consideration were to be made by giving written 
notice within 20 days after the occurrence. There is no 
evidence of either a change order or a claim filed by 
plaintiff within the 20 days. Plaintiff replaced the 46 
interior doors with solid core wooden doors. After 
about 60 days, plaintiff made a claim on defendant for 
the replacement costs which was denied. 

A particle core door is constructed of wood chips or 
flakes glued together forming a solid core for the door. 
A solid core door is made up of small individual blocks 
of wood 2!4% inches wide by random lengths, sometimes 
glued together and others fitted together, having dif- 
ferent positional patterns. Both types of doors are faced 
with wood veneer. The evidence was that the particle 
core door costs about $4 less per door and it was less 
fire resistant. 

The trial by the District Court was de novo on the 
record, as provided by section 24-541, R. R. S. 1943. We 
have said: “* * * it is the obligation of the court to 
reach an independent conclusion without reference to 
the decision of the county court * * *.” Phillippe v. 
Barbera, 195 Neb. 727, 240 N. W. 2d 50. Where a civil 
case has been tried in the District Court on appeal from 
the county court de novo on the record pursuant to 
section 24-541, R. R. S. 1943, we examine the evidence 
and the record. The judgment of the District Court 
on the facts will not be set aside if there is sufficient 
competent evidence to support it. See Burhoop v. 
Pegram, 194 Neb. 606, 234 N. W. 2d 828. 

Plaintiff contends: (1) That the original particle core 
doors furnished complied with the plans and specifica- 
tions; (2) that there was an oral modification of the 
written contract; and (3) that the approval of the shop 
drawings by the architect was binding upon defendant. 
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It is clear that the evidence supports the finding of 
the District Court that the plans and specifications for 
the 46 interior doors required solid core wooden doors 
and not particle core doors. 

There is little conflict in the evidence as to plaintiff’s 
claim of an oral modification of the written contract. 
At most, the record shows that when plaintiff appeared 
before the Hooper town council he was asked the cost 
of replacing the doors which he estimated at $4,000. He 
was instructed to replace the doors as required by the 
State Fire Marshal. No change work order was either 
requested or issued. This was not an oral modification 
of the written contract. 

Plaintiff urges that when defendant’s architect ap- 
proved the shop drawings, which described the 46 in- 
terior doors to be furnished as “particle board core 
doors,” this was a modification of the written contract 
between the parties. The written contract between the 
parties provides in part: “The Architect will review 
and approve Shop Drawings and Samples with reason- 
able promptness so as to cause no delay, but only for 
conformance with the design concept of the Project and 
with the information given in the Contract Documents. 
* * * The Architect’s approval of Shop Drawings or 
Samples shall not relieve the Contractor of responsibility 
for any deviation from the requirements of the Contract 
Documents unless the Contractor has informed the Archi- 
tect in writing of such deviation at the time of submission 
and the Architect has given written approval to the 
specific deviation, * * *.’ (Emphasis supplied.) The 
architect had no authority to change or modify the spe- 
cifications in the written contract. Carter v. Root, Inc., 
84 Neb. 723, 121 N. W. 952. See, also, 2 A. L. R. 3d 
620, § 29, at p. 686. The trial court could find from 
the evidence that the approval of the shop drawings 
was limited to design and did not modify the contract. 

Plaintiff claims the District Judge abused his discre- 
tion in that he failed to consider the issue of oral mod- 
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ification of the contract as shown by his letter to plain- 
tiff’s counsel transmitting a copy of the judgment stating, 
in part: “The evidence convinces me that the doors 
originally installed did not meet the plans and specifica- 
tions. The plaintiff was obligated under the contract to 
meet the plans and specifications and the burden was 
on the plaintiff to so perform.” There is no merit to 
this contention. The letter was not a part of the judg- 
ment; it merely recited the judge’s views on some of 
the evidence. Curtis v. Securities Acceptance Corp., 166 
Neb. 815, 91 N. W. 2d 19. 

The record fully supports the judgment of dismissal 
made by the District Court, 

AFFIRMED. 


STEPHEN KOSOWSKI ET AL., APPELLANTS, V. C1Ty BETTER- 


MENT CORPORATION, A NEBRASKA CORPORATION, APPELLEE. 
249 N. W. 2d 481 


Filed January 19, 1977. No. 40718. 


1. Actions: Summary Judgments. The right of a party to sue as 
representative of a class may be raised by a motion for sum- 
mary judgment. 

2. Actions: Parties. The general rule is that a plaintiff in a class 
action must have an interest in the controversy common with 
those for whom he sues and there must be that unity of in- 
terest between them that the action might be brought by them 
jointly. Persons having an interest adverse to those of parties 
purported to be represented cannot maintain a representative 
or class suit on behalf of the latter. 


Appeal from the District Court for Douglas County: 
Joun E. Ciark, Judge. Affirmed. 


Collins & Gleason, for appellants. 


Frederick S. Cassman of Abrahams, Kaslow & Cass- 
man, for appellee. 
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Heard before WHITE, C. J., McCown, and C1inton, JJ., 
and Stuart and Rist, District Judges. 


WHITE, C. J. 

The plaintiffs instituted this action in the District 
Court for Douglas County, Nebraska, on behalf of them- 
selves and all those similarly situated who have pur- 
chased lottery tickets from the defendant and won noth- 
ing. The plaintiffs sought a temporary restraining order 
to restrain the defendant from disposing of any funds, 
an accounting, and a refund for all those who purchased 
lottery tickets and won nothing. 

The defendant then moved for a summary judgment, 
seeking to have the class action portion of the plaintiffs’ 
petition dismissed. The District Court sustained the 
defendant’s motion for summary judgment, finding as 
a matter of law that the plaintiffs could not properly 
maintain their action as a class action. The class action 
portion of the plaintiffs’ petition was dismissed by the 
District Court, but the plaintiffs were allowed to con- 
tinue the action on their own behalf. The plaintiffs’ 
motion for a new trial was overruled and the plaintiffs 
appeal. We affirm the judgment of the District Court. 

The defendant, City Betterment Corporation, a Ne- 
braska nonprofit corporation, commenced the operation 
of a lottery in the Omaha metropolitan area under the 
names of “Big Green” and “Big Gold.” From October 
2, 1975, until December 31, 1975, some 1,471,834 lottery 
tickets were sold generating $973,569 in revenue for the 
defendant. Out of this, $432,741 was paid out to the 
holders of winning lottery tickets. In January 1976, the 
District Court for Douglas County, in a separate action, 
determined that the lottery being conducted by the de- 
fendant was illegal and contrary to the statutes of the 
State of Nebraska. This determination is not yet final, 
being currently before this court on appeal. State v. 
City Betterment Corp., No. 40619. The District Court’s 
decision, while finding the lottery illegal, permitted the 
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payment of reasonable expenses necessarily incurred in 
connection with the operation of the lottery by the de- 
fendant. 

On appeal the plaintiffs contend that the District Court 
erred in allowing the defendant’s exhibit 1 admitted 
into evidence over the plaintiffs’ objection and in grant- 
ing the defendant’s motion for summary judgment. 

The defendant’s exhibit 1 was an affidavit by Michael 
Hinrichs. This affidavit was submitted in support of 
the defendant’s motion for summary judgment. The 
plaintiffs contend that this affidavit does not meet the 
statutory requirements of section 25-1334, R. R. S. 1943, 
in that it contains hearsay, and that the affiant is not 
competent to testify to the matters stated therein. We 
have examined both these contentions and find them 
to be without merit. Mr. Hinrichs, as the defendant's 
administrative manager and in charge of the defendant’s 
books and records, was competent to testify about the 
matters that he did; nor did the affidavit contain hear- 
say. See § 27-801 (3), R. R. S. 1943. There was no 
error in admitting this affidavit into evidence over the 
plaintiffs’ objection; nor did the District Court commit 
error by granting the defendant’s motion for summary 
judgment. The District Court dismissed the class action 
portion of the plaintiffs’ petition but permitted the plain- 
tiffs to proceed on their own behalf. 

In Blankenship v. Omaha P. P. Dist., 195 Neb. 170, 
237 N. W. 2d 86 (1976), this court held: ‘“* * * the 
right of a party to sue as representative of a class may 
be raised by a motion for summary judgment.” We 
further held in that case: “AI! the court need determine 
in granting a motion for summary judgment denying 
the plaintiff the right to proceed in a class action is 
that the undisputed facts demonstrate the potentiality 
of conflict of interests between the represented, or some 
of them, and the interests which plaintiff asserts.” 

In Evans v. Metropolitan Utilities Dist., 185 Neb. 464, 
176 N. W. 2d 679 (1970), we said: “The general rule 
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is that a plaintiff in a class action must have an interest 
in the controversy common with those for whom he 
sues and there must be that unity of interest between 
them that the action might be brought by them jointly. 
* * * Persons having an interest adverse to those of 
parties purported to be represented cannot maintain a 
representative or class suit on behalf of the latter.” 

The plaintiffs sought to bring suit on behalf of all 
those who purchased lottery tickets and won nothing. 
Included in this class are those who concur in the goals 
of the defendant and who purchased tickets to aid in 
the redevelopment of downtown Omaha. Also in this 
class would be a number of the defendant’s employees, 
agents, and suppliers who would stand to suffer if the 
plaintiffs’ suit were successful in enjoining the defend- 
ant from disbursing any of the funds held by it for 
the payment of reasonable expenses incurred in con- 
nection with the lottery, or in recovering a judgment 
for the return of all funds realized from the sale of 
the lottery tickets. The potentiality of conflict of in- 
terest between the plaintiffs and various members of 
the class they seek to represent was sufficient reason for 
the District Court to grant the defendant’s motion for 
summary judgment. 

Also supporting the District Court’s granting of the 
defendant’s motion is the inherent unmanageability of 
the plaintiffs’ proposed class action. A total of 1,471,834 
lottery tickets were sold by the defendant. No records 
have been maintained as to the identity of purchasers 
of lottery tickets. Certainly a substantial number of 
those who purchased lottery tickets and lost have dis- 
carded their losing tickets. Should the plaintiffs ulti- 
mately be successful and an award be recovered, it would 
be extremely difficult and impractical, if not impossible, 
to satisfactorily reach and identify, and distribute the 
award to, those entitled to share in it. 
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The judgment of the District Court is correct and is 
affirmed. 
AFFIRMED. 


GENE E, GERDES ET AL., APPELLANTS, Vv. OLGA M. SPETMAN 
ET AL., APPELLEES, IMPLEADED WITH GLADYS FAIRHEAD ET 


AL., APPELLANTS. 
249 N. W. 2d 210 


Filed January 19, 1977. No. 40731. 


1, Summary Judgments: Motions, Rules, and Orders: Pleadings. 
Where the evidence offered at the hearing on a motion for 
summary judgment shows there is no genuine issue as to any 
material fact, and the movant is entitled to judgment as a 
matter of law, the motion should be sustained. 


2. — The purpose of a motion for summary 
judgment is to pierce the allegations in the pleadings and show 
that the material facts are undisputed and otherwise than as 
alleged. 

3. : — When the allegations of the pleadings 


have been pierced by the movant, and the resistance to the mo- 
tion fails to show that a genuine issue of fact exists, a sum- 
mary judgment should be granted. 


Appeal from the District Court for Box Butte County: 
RosBerT R, Moran, Judge. Affirmed. 


Charles A. Fisher and Charles F. Fisher, for appel- 
lants. 


Herbert M. Sampson, III, for appellees. 


Heard before WuiTeE, C. J., BosLaucH, Newton, and 
BropkEy, JJ., and Kuns, Retired District Judge. 


BosLaAucH, J. 


This is an appeal from an order sustaining a motion 
for summary judgment and dismissing a partition action. 
The land involved is the east half of Section 1, Township 
24 North, Range 48 West of the 6th P.M. in Box Butte 
County, Nebraska. 
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The present record title holders are all descendants 
of John Fred Spetman and Eliese P. Spetman who had 
three children. Olga M. Spetman, a daughter, is the 
record owner of an undivided one-third interest. Gene 
E. Gerdes and Gladys Fairhead, children of Minnie S. 
Gerdes, a deceased daughter, are each record owners of 
an undivided one-sixth interest. Erwin Dye, Betty © 
Leistritz, Frank Dye, and James Dye, children of Martha 
M. Dye, a deceased daughter, are each the record owners 
of an undivided one-twelfth interest. There is no dis- 
pute concerning who the record title holders are or the 
extent of their interest in the record title. 

The plaintiffs are Gene E. Gerdes and his wife. The 
defendants are the other record owners and their spouses. 

The petition alleged the parties were the owners of 
the property as their interests appear of record and 
prayed that partition be had. The defendants, Olga M. 
Spetman, Erwin Dye, Betty Leistritz, Frank Dye, and 
James Dye, filed an answer alleging that Olga M. Spet- 
man had an equitable life estate in the property in addi- 
tion to her undivided one-third interest in fee simple. 
The answer further alleged that after the death of John 
Fred Spetman in 1945, Olga M. Spetman remained upon 
the property with her mother, Eliese P. Spetman, for 
the purpose of caring for and maintaining the mother. 
Minnie S. Gerdes and Martha M. Dye, and their hus- 
bands, agreed that this arrangement was necessary and 
in return Eliese P. Spetman and Olga M. Spetman should 
have the use and enjoyment of the property for their 
natural lives. The answer finally alleged that Olga M. 
Spetman as the equitable life tenant objected to parti- 
tion of the property. The prayer was that the petition 
be dismissed and the plaintiffs be enjoined from inter- 
fering with the use and enjoyment of the property by 
Olga M. Spetman. 


Gladys Fairhead and her husband filed an answer 
admitting the allegations of the petition and denying 
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the allegations of new matter in the answer filed by 
the other defendants. 

On October 23, 1975, the trial court ordered a pretrial 
conference be held by telephone. The report of the pre- 
trial conference, filed November 11, 1975, made no men- 
tion of further pleadings other than a motion for sum- 
mary judgment. 

On December 18, 1975, the defendants other than 
Gladys Fairhead moved for summary judgment. 

On January 12, 1976, the plaintiffs demurred to the 
answer filed by Olga M. Spetman and the defendants 
other than Gladys Fairhead. 

The demurrer and motion for summary judgment were 
heard on January 27, 1976. The demurrer was overruled. 

The defendants offered affidavits by Ogla M. Spetman 
and James Dye in support of their motion. The plain- 
tiffs offered only the abstract of title to the property 
in resistance to the motion. The motion for summary 
judgment was sustained and the petition dismissed. 

The affidavit of Olga M. Spetman stated that she had 
lived on the property since the death of her father in 
1945; that she resided with her mother until the mother’s 
death in 1957; that from 1945 to 1957 her mother was 
in failing health; that on or about May 22, 1946, she was 
a party to an oral agreement with her sisters, Minnie 
S. Gerdes and Martha M. Dye, and their husbands, where- 
by she and her mother were to have the use of the 
property during their lives; that after the death of her 
mother in 1957 the agreement was reaffirmed at a family 
gathering after the funeral; that she has rented the 
property to various tenants since 1954 with the knowl- 
edge and consent of the other owners and with no demand 
by them for any share of the rents and profits; that she 
has paid the taxes on the land for herself or her mother 
since 1957; that in reliance on the agreement she made 
numerous and substantial improvements on the prop- 
erty, which were described in detail, with the consent 
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of the other owners and without interference or demand 
from them. 

The affidavit of James Dye stated that he was present 
at the family gathering in 1957 after the death of Eliese 
P. Spetman; that Martha M. Dye, Betty Leistritz, Olga 
M. Spetman, and George C. Gerdes were present; that 
all the owners present agreed that Olga M. Spetman was 
to continue in possession, use, and enjoyment of the 
property during her life; that the affiant had personal 
knowledge that Olga M. Spetman had leased the prop- 
erty since 1957, paid the taxes, maintained the premises, 
and generally treated the property as her own; and that 
affiant had always considered he held a remainder in- 
terest subject to the life estate of Ogla M. Spetman. 

The abstract of title, offered by the plaintiffs, merely 
showed the state of the record title. The failure of the 
plaintiffs to offer any evidence in resistance to the affi- 
davits introduced by the defendants left the defendants’ 
evidence uncontroverted except by the allegations of 
the petition. 

On February 2, 1976, the plaintiffs and the defendant, 
Gladys Fairhead, filed a motion for new trial. On 
February 10, 1976, the plaintiffs asked leave to file a 
reply. The reply tendered with the motion denied the 
allegations of the answer, alleged that the decrees in 
the various estate proceedings were res judicata, and 
alleged that Olga M. Spetman was guilty of laches. 

At the hearing on the motions the plaintiffs and Gladys 
Fairhead offered the reply and the affidavits of Gene 
E. Gerdes and Gladys Fairhead. The affidavit of Gene 
E. Gerdes stated that the conversation alleged by Olga 
M. Spetman to have taken place on or about May 22, 
1946, could not have taken place on that date because 
his sister and mother were in Denver on that date, and 
his father was in county court at Alliance on that date 
in connection with the John R. Spetman estate; that the 
affiant and his sister have never consented to the ar- 
rangement claimed by Olga M. Spetman; and that Olga 
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M. Spetman has not paid all the taxes since 1957. The 
affidavit also referred to numerous old records, some 
of which were filed with the affidavit in support of the 
motion for new trial but not separately identified and 
offered in evidence or otherwise explained in any way. 

The affidavit of Gladys Fairhead was similar to that 
of Gene E. Gerdes and further stated that in 1975 a 
dispute arose concerning their share of the wheat; that 
they requested their share of the wheat be delivered 
to the Berger Plate Elevator, but instead it was placed 
in a bin on the Dye farm; and that Erwin Dye requested 
authorization to sell the wheat for the benefit of Olga 
M. Spetman but the affiant did not grant the permission. 

The trial court overruled both motions. The plain- 
tiffs and Gladys Fairhead and her husband have appealed. 

_ With respect to the motion for summary judgment, 
the defendants were entitled to a summary judgment 
if there was no genuine issue as to any material fact, 
and the defendants were entitled to judgment as a matter 
of law on the facts. Kissinger v. School District No. 49, 
163 Neb. 33, 77 N. W. 2d 767. 

The defendants’ theory of the case was that the other 
owners of the property had entered into an oral agree- 
ment with Olga M. Spetman in 1946 to the effect that 
if Olga remained upon the property with her mother 
and cared for and maintained her mother, Olga was to 
have a life estate in their share of the property. The 
affidavit of Olga showed that she would be able to 
testify as to the existence of the agreement and her per- 
formance of it. The affidavit of James Dye showed that 
he was prepared to testify to a reaffirmation of the agree- 
ment in 1957 by the then surviving principal owners of 
the property; and as to the performance of the agree- 
ment by Olga and her use of the property as a life tenant 
since 1957. 

It is quite apparent that the plaintiffs relied upon the 
statute of frauds both for their demurrer and as their 
defense against the motion for summary judgment. An 
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oral agreement creating an interest in land is enforce- 
able if the terms are clear, satisfactory, and unequivocal 
and the agreement has been performed. The perform- 
ance must have been solely referable to the agreement 
and such that nonperformance by the other parties would 
amount to a fraud upon the party who has performed. 
Anderson v. Anderson, 150 Neb. 879, 36 N. W. 2d 287. 

The statute of frauds was not a defense to the claim 
of Olga because the affidavits offered in support of the 
motion showed full performance of the agreement by 
her plus use and enjoyment of a life estate in the prop- 
erty since 1957. The terms of the agreement were clear 
and unequivocal and her performance was solely re- 
ferrable to the agreement. The defendants’ evidence 
was uncontradicted and fully supported the order of 
the trial court sustaining the motion for summary judg- 
ment. 

After the motion for summary judgment had been 
sustained the plaintiffs sought leave to file a reply. The 
plaintiffs had been dilatory in filing any response to the 
answer of the defendants and the record shows no ob- 
jection to the submission of the demurrer and motion 
for summary judgment on the same day. More import- 
antly, an allegation in a pleading ordinarily will not 
overcome a factual showing. The object of a motion for 
summary judgment is to pierce the pleadings and show 
that there is no genuine dispute as to any material fact. 
Prairie View Tel. Co. v. County of Cherry, 179 Neb. 382, 
138 N. W. 2d 468. 

The affidavits of Gene E. Gerdes and Gladys Fairhead, 
offered in support of the motion for new trial, did tend 
to dispute the affidavits offered by the defendants at 
the hearing on the motion for summary judgment, at 
least in respect to the dates alleged. The plaintiffs al- 
leged they had been unable to make this showing at 
the time of the hearing on the motion for summary judg- 
ment, but there was no satisfactory showing to support 
this claim. : 
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The plaintiffs, of course, were bound by any agree- 
ment their mother had made and, apparently, were un- 
able to directly dispute Olga’s statement that their moth- 
er had been a party to the oral agreement. Minnie S. 
Gerdes predeceased her mother, Eliese P. Spetman, but, 
according to the affidavit of James Dye, George C. Gerdes 
was present at the family gathering in 1957 when the 
1945 oral agreement was reaffirmed. Apparently, the 
plaintiffs were unable to directly dispute this statement. 
Although there was some reference in the affidavit of 
Gene E. Gerdes to the records which the plaintiffs pro- 
duced, the records were not separately identified and 
offered in evidence or otherwise explained in any way. 

On this state of the record it was within the discretion 
of the trial court to overrule the motion for leave to 
file a reply and the motion for new trial. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. LYLE JOE PELTON, JR., 
APPELLANT, 
249 N. W. 2d 484 


Filed January 19, 1977. No. 40743. 


1. Criminal Law: Evidence: Hearsay. If an utterance is itself an 
operative fact, the utterance is not hearsay. 
2. Criminal Law: Evidence: Hearsay: Statutes: Trial. An ex- 
culpatory statement made by an accused to the police the day 
after his arrest is a hearsay statement under section 27-801(3), 
R. R. S. 1948, and is not admissible in evidence unless it comes 
within the provisions of section ole 801(4) (a) (ii), R. R. S. 1943. 
: : : Evidence of an ac- 
cused’s utterance as to his existing state of mind at the time 
he makes a statement does not come within the hearsay ex- 
ception of section 27-803(2), R. R. S. 1943, unless his state of 
mind at the time he made the statement or utterance is mate- 
rial to the issues. 
4. Criminal Law: Evidence: Trial: Joinder. The mere claim that 
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defenses of codefendants are antagonistic is insufficient reason 
to grant separate trials where the charges against all the de- 
fendants result from the same series of acts and would be 
proved by similar evidence. 

5. Criminal Law: Witnesses: Trial: Joinder. The fact that one 
defendant wishes to use the other as a witness does not of 
itself entitle him to a separate trial. 

6. Instructions: Trial. An instruction which does not correctly 
state the law should not be given. 


Appeal from the District Court for Lincoln County: 
HucuH Stuart, Judge. Affirmed. - 


Padley & Dudden, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before SPENcER, McCown, and CLinTon, JJ., and 
Moran and KELLy, District Judges. 


CLINTON, J. 

The defendant, Lyle Joe Pelton, Jr., was convicted on 
a charge of possession of marijuana with intent to dis- 
tribute or dispense, and was sentenced to a term of 1 
year in the Nebraska Penal and Correctional Complex. 
This is a companion case to State v. Edwards, ante p. 
354, 248 N. W. 2d 775, and the two cases were tried 
together in the District Court. The essential facts are 
stated in our opinion in the Edwards case and we will 
not restate them in this opinion except as we find neces- 
sary to amplify them in the disposition of the assign- 
ments of error made by Pelton. 

He assigns and discusses the following claimed errors: 
(1) The evidence is insufficient to sustain the jury find- 
ing of guilty; (2) the search and seizure were uncon- 
stitutional and the trial court erred in not suppressing 
the admission into evidence of the suitcase and the mari- 
juana contained therein; (3) the trial court erred in not 
granting Pelton’s motion for a trial separate from that 
of Edwards; (4) the court erred in refusing to admit 
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into evidence two certain airbills for shipment of a suit- 
case and a box respectively from North Platte to Tucson 
and from Tucson to North Platte; (5) the court erred 
in refusing to give the defendant’s suggested amendment 
to instruction No. 4 given by the court; and (6) the 
sentence is excessive. We affirm. 

The sufficiency of the evidence as applicable to Ed- 
wards was discussed in State v. Edwards, supra. As to 
the defendant Pelton we need add only this. The evi- 
dence showed that Pelton picked up the suitcase con- 
signed to him at the North Platte air terminal; that he 
knew the suitcase was to be shipped to him; that when 
he took possession of the suitcase he carried it 400 feet 
to Edwards’ van, which Edwards was driving, where 
he deposited it in the vehicle; and that found in the 
suitcase after his arrest was a paper containing the fol- 
lowing calculation: “22 LBS. at 110 


2420 ” 
The evidence further showed that the weight of the 
marijuana contained in the suitcase was 22 pounds 3 
ounces. The foregoing was sufficient to make a prima 
facie case that Pelton had knowledge of the contents of 
the suitcase. Pelton took the stand in his own behalf, 
denied that he knew what the suitcase contained, and 
explained that he had been told by Edwards that the 
suitcase would contain clothing belonging to Edwards 
and that he consented to have the suitcase consigned to 
him simply as an accommodation to Edwards because 
Edwards might not be in North Platte when the suitcase 
arrived. The cross-examination of Pelton rather clearly 
demonstrates the unreasonableness of Pelton’s explana- 
tion. We need not give the details of the cross-examina- 
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tion. The partial import of it was that Pelton knew 
that Edwards was a brakeman for the Union Pacific 
Railroad Company; that his run was from North Platte 
to Grand Island; that he was in Grand Island regularly 
at the end of his run; and that there was simply no 
reason for Edwards to pay $12.60 to ship dirty clothing 
by air freight from Grand Island to North Platte when 
he could have transported the clothes himself on his 
regular run. The jury was not required to believe 
Pelton’s explanation. The evidence is sufficient to sus- 
tain the conviction. 

The search and seizure issue was determined in State 
v.. Edwards, supra, and we need not discuss it further 
in this case. We simply point out that a search and 
seizure under almost identical circumstances was up- 
held in United States v. Issod, 508 F. 2d 990. 

The issue of a separate trial for Pelton requires some 
further discussion because the situation of the two de- 
fendants was somewhat different. Pelton’s contention 
that he should have been tried separately from Edwards 
is related to his contention that the court erred in re- 
fusing to admit certain evidence offered by him. We 
will therefore discuss these issues together. The basis 
of Pelton’s motion was that if the two defendants were 
tried together certain undescribed evidence admissible 
against Edwards would be hearsay as to Pelton, and that 
cautionary instructions to the jury to disregard such 
hearsay evidence as to Pelton would be unavailing for 
the jury could not, as a practical matter, disregard such 
evidence. The only evidence offered and received which 
arguably could be characterized as hearsay was that of 
a conversation between Edwards and a Frontier Airlines 
employee which took place at the air terminal at North 
Platte at the time of Edwards’ first attempt to pick up 
the suitcase. The substance of that conversation was 
that Edwards asked for the suitcase consigned to Pelton. 
The agent then asked Edwards if he was Pelton and 
Edwards said he was not. The employee then told Ed- 
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wards that the bill of lading required delivery to the 
consignee only and that the article would have to be 
picked up by the consignee who must furnish identifica- 
tion. Edwards then left. As our opinion in the Edwards 
case points out, Edwards later returned with Pelton 
who furnished identification and then took possession 
of the suitcase. At the time the conversation between 
Edwards and the airline employee was admitted, the 
airbill had already been received in evidence and testi- 
mony had already been adduced as to the fact of Pelton’s 
later appearance with Edwards, the furnishing of iden- 
tification by Pelton, the receipt of the suitcase by him, 
and the nature of the contents of the suitcase. At the 
time the conversation was admitted, foundation had 
been laid for the admission of the conversation as a part 
of the criminal transaction. It was substantive evidence 
relating to the corpus delicti and was admissible as such. 
The conversation by itself was not directly implicative 
of Pelton except in connection with and by reason of 
the prior foundation. Prima facie evidence of the crime 
in which both Pelton and Edwards were participating 
was already in. The evidence of the conversation was 
not hearsay, but was one of the operative facts evidencing 
the commission of a crime. The situation here is an- 
alogous to circumstances where the responsibility of 
one defendant as the driver of a get-away car in a bank 
robbery has been established and objection is later made 
to testimony that one of his accomplices said to the 
bank teller out of hearing of the defendant, “You didn’t 
put all the money in the bag.” No one could reasonably 
contend that the evidence was excludable as hearsay. 
If an utterance is itself an operative fact, the utterance 
is not hearsay. 4 Weinstein’s Evidence (1975), pp. 
801-59; Ristine v. Geigy Agricultural Chemicals, 188 
Neb. 550, 198 N. W. 2d 199. 

In this court Pelton offers some additional reasons 
why the joint trial was prejudicial to him and prevented 
him from having a fair trial. One contention relates 
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to the refusal of the court to admit Pelton’s out-of-court 
statements exculpating him and incriminating Edwards, 
and another relates to the refusal of the court to admit 
the two airbills referred to in the third assignment of 
error. His contentions are not well taken. 

Before Pelton took the stand in his own behalf, he 
sought to have introduced on cross-examination of one 
of the police officers the statement which Pelton had 
given to the officer the morning following his arrest. 
Its use by him would have the obvious advantages of 
getting his exculpatory statement before the jury and 
casting guilt solely on Edwards without subjecting Pelton 
to cross-examination unless he later chose to take the 
stand in his own behalf. 

Such an out-of-court statement is inadmissible because 
it is hearsay and comes within none of the exceptions 
to the hearsay rule. Section 27-801, R. R. S. 1943, pro- 
vides in part: “(3) Hearsay is a statement, other than 
one made by the declarant while testifying at the trial 
or hearing, offered in evidence to prove the truth of 
the matter asserted; and 

“(4) A statement is not hearsay if: 

“(a) The declarant testifies at the trial or hearing 
and is subject to cross-examination concerning the state- 
ment, and the statement is (i) inconsistent with his 
testimony and was given under oath subject to the pen- 
alty of perjury at a trial, hearing, or other proceeding, 
or in a deposition, or (ii) consistent with his testimony 
and is offered to rebut an express or implied charge 
against him of recent fabrication or improper influence 
or motive.” 

It is apparent that the statement is hearsay under sub- 
section (3). It cannot be admitted under the terms of 
subsection (4) (a) (ii) for Pelton had not yet testified 
at the time the offer was made and no express or implied 
charge of recent fabrication had been made by the State 
in any evidence offered by it. Neither does the state- 
ment qualify under any exception to the hearsay rule. 
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It was not: ‘‘A statement relating to a startling event 
or condition made while the declarant was under the 
stress of excitement caused by the event or condition.” 
§ 27-803(1), R. R. S. 1943. It does not qualify under 
section 27-803(2), R. R. S. 1943, which states: “A state- 
ment of the declarant’s then existing state of mind, emo- 
tion, sensation, or physical condition (such as intent, 
plan, motive, design, mental feeling, pain, and bodily 
health), but not including a statement of memory or 
belief to prove the fact remembered or believed unless 
it relates to the execution, revocation, identification, or 
terms of declarant’s will.” Pelton’s state of mind or 
emotion at the time he gave the statement was not a 
material fact. 

Pelton also contends that the refusal to grant him a 
separate trial was prejudicial because it led to the ex- 
clusion of exhibits 15 and 16 which are the airbills 
mentioned in assignment (4). Exhibit 15 bore the name 
of C. Edwards, North Platte, Nebraska, as shipper and 
Bill Murphy of Tucson, Arizona, as consignee, and re- 
lated to the shipment of a 20-pound suitcase. Exhibit 
16 bore the name of Verne Wisemon of Tucson as ship- 
per and Charlie Edwards of North Platte, Nebraska, as 
consignee. This airbill pertained to a 32-pound “Box 
Records & tapes.” 

The foundation laid for exhibits 15 and 16 by Pelton 
was the testimony of the Frontier Airlines manager at 
North Platte that these two exhibits were the airline’s 
copies of certain airbills. This witness could not identify | 
either the shipper or the consignee, nor the persons who 
made the shipments or received them. No offer was 
made to show he knew the actual contents of the ship- 
ments. As to exhibit 16, Pelton elicited the testimony 
of one of the investigating officers. This officer was 
asked to testify as to the result of his investigation of 
the shipments evidenced by exhibits 15 and 16. It is 
apparent that hearsay testimony was being elicited and 
it is clear that the foundational offer made was insuf- 
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ficient in that the offer does not show the competency 
of the evidence. See State v. Fonville, ante p. 220, 248 
N. W. 2d 27. It was not the fact that Pelton and 
Edwards were being tried together that made exhibits 
15 and 16 inadmissible. It was the failure of Pelton 
to lay or offer a proper foundation to show the relevance 
and materiality of the facts. Pelton would have been 
entitled to show, if he could, immediately previous solo 
drug operations by Edwards as tending to show his co- 
defendant’s sole responsibility in this case. The court 
did not err in sustaining the objections. 

Pelton next contends that because the defenses of the 
two defendants were antagonistic a separate trial should 
have been granted. His position seems to be that where 
one defendant seeks to put the sole responsibility on the 
other, they are entitled to separate trials. The mere 
claim that defenses of codefendants are antagonistic is 
insufficient reason to grant separate trials where the 
charges against all the defendants result from the same 
series of acts and would be proved by similar evidence. 
United States v. Lebron, 222 F. 2d 531; United States v. 
Van Allen, 28 F.R.D. 329. See, also, State v. Rice, 188 
Neb. 728, 199 N. W. 2d 480. Even if we were to assume 
arguendo that such a principle has legal merit, Pelton 
establishes no prejudice in this particular case. Edwards 
did not offer evidence attempting to place responsibility 
on Pelton. It may be that Pelton’s contention is that 
had there been separate trials he might have been able 
to use Edwards as a witness. If so, the contention still 
lacks merit. Even if tried separately Edwards could 
have exercised his Fifth Amendment rights to refuse to 
testify, just as he did in this case. And, of course, if 
separate trials were granted, only one defendant could 
be tried first. The fact that one defendant wishes to 
use the other as a witness does not of itself entitle him 
to a separate trial. Gorin v. United States, 313 F. 2d 
641. Pelton has not established that he should have 
been granted a separate trial. 
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Instruction No. 4 given by the court defined the ele- 
ments of the crime. Among these elements was: ‘That 
such possession of marijuana occurred knowingly or in- 
tentionally.”. The amendment to the instruction prof- 
fered by Pelton would have added: ‘and with knowl- 
edge by the defendants of the controlled and chemical 
nature of the marijuana which they possessed.” 

Section 28-4,125, R. R. S. 1943, in part provides: “... 
it shall be unlawful for any person knowingly or inten- 
tionally: (a) To... possess with intent to... dis- 
tribute, deliver, or dispense, a controlled substance.” 
Section 28-4,117, R. R. S. 1943, lists the various con- 
trolled substances, including among them marijuana. 
Certain other statutes define who or under what cir- 
cumstances persons may lawfully possess such sub- 
stances. None of the statutes make any requirement 
that the defendant know “the controlled and chemical 
nature” of the substance. It seems apparent that by 
using the terms “knowingly” or “intentionally” the law 
intends to exclude innocent or unwitting possession. 
Even the most casual examination of section 28-4,117, 
R. R. S. 1943, evidences a legislative intent not to require 
knowledge of the chemical nature of the substance. If 
that were not true only a highly skilled and knowledge- 
able chemist could be properly charged under the Con- 
trolled Substances Act. What drug pusher, for ex- 
ample, would know the chemical nature of the opiates 
“alphacetylmethadol” or ‘“ethylmethylthiambutene”? 
The requested amendment to instruction No. 4 did not 
correctly define an element of the crime and it was 
not error to refuse the request. 

The possible sentences for the crime of which defend- 
ant was convicted are: “... imprisonment for not less 
than one year nor more than five years, ... or a fine 
of not more than two thousand dollars,” or “imprison- 
ment in the county jail of not more than six months,” 
or both fine and imprisonment. § 28-4,125(2) (b), R. 
R. S. 1943. Defendant has a rather lengthy history of 
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convictions for various misdemeanors and admits a sub- 
stantial history of usage of various drugs. The trial 
court found that he was not a good risk for probation 
and that confinement in the county jail would not be 
conducive to reform. We cannot say that the sentence 
involved an abuse of discretion. 

AFFIRMED. 


WHITE MOTOR CREDIT CORPORATION, A CORPORATION, APPEL- 
LEE AND CROSS-APPELLANT, Vv. SAPP Bros. TRUCK PLAZza, 
INC., A CORPORATION, APPELLANT AND CROSS-APPELLEE. 
249 N. W. 2d 489 


Filed January 19, 1977. No. 40760. 


1. Judgments: Evidence: Trial. In determining the sufficiency of 
the evidence to sustain a judgment, that evidence must be con- 
sidered most favorably to the successful party, and he is en- 
titled to the benefit of any reasonable inferences derived from it. 

2. Replevin: Property: Actions. An action in replevin lies to re- 
cover possession of personal chattels that are unlawfully de- 
tained, regardless of whether the original taking was wrongful. 
It is founded solely on the claim that the defendant wrongfully 
withholds the property sought to be recovered. 

3. Security Agreements: Motor Vehicles: Process. A security 
agreement noted on the certificate of title shall be valid as 
against the creditors of the debtor whether armed with process 
or not. 

4, Replevin: Property: Damages. Subject to some qualifications, 

the party recovering possession of property by replevin is en- 

titled to recover as damages any deterioration or depreciation 
in the value which has taken place during the wrongful detention. 
: : Where depreciation in the value of 
sronerey is nilowed as an element of damage in replevin, its 
measure is the difference between the value of the property at 
the date of commencement of wrongful detention and its value 

on the date on which it was delivered to the prevailing party. 

G. Replevin: Property: Pleadings: Proof. When a defendant in 
replevin denies plaintiff's title and right of possession of prop- 
erty and pleads the right of possession thereof in himself and 
prays a return of the property, proof of demand before the 


an 
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bringing of the action is unnecessary. The general rule is that 
demand is not required where it would be futile. 


Appeal from the District Court for Sarpy County: 
RoNALD E. REAGAN, Judge. Reversed and remanded witli 
directions. 


Crosby, Guenzel, Davis, Kessner & Kuester and 
Roberta S. Stick, for appellant. 


Wayne J. Mark of Fraser, Stryker, Veach, Vaughn & 
Meusey, for appellee. 


Heard before SPENCER, BoSLAUGH, NEWTON, and Brop- 
KEY, JJ., and Burke, District Judge. 


SPENCER, J. 

This is a replevin action to recover possession of a 
1972 White Freightliner truck, and for damages. The 
trial court sustained plaintiff’s motion for a directed 
verdict on the question of the right to possession and 
ownership of the truck. It sustained defendant’s motion 
to dismiss on the issue of wrongful detention. It found 
negligence on the part of defendant after assuming cus- 
tody and control of the truck, and awarded plaintiff 
damages in the amount of $6,000. Defendant appeals 
and plaintiff cross-appeals. 

Defendant alleges the trial court erred in not sustain- 
ing its motion to dismiss on the issue of negligence, and 
in overruling its motion for a new trial. Plaintiff cross- 
appeals on the dismissal of its claim for wrongful deten- 
tion. We sustain the plaintiff's cross-appeal, and reverse 
the judgment of the trial court in sustaining the motion 
to dismiss the issue of wrongful detention. 


On December 31, 1971, White Motor Corporation sold 
to Missouri Minerals, Inc. (‘‘Missouri”’), a number of 
1972 White Freightliner tractors, including the one in 
issue herein. The sale was made under a security agree- 
ment which was assigned the same day to the plaintiff 
herein, and filed with the county clerk of Douglas Coun- 
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ty, Nebraska. The agreement was also noted on the 
certificate of title as the first lien against the truck. 

“Missouri” was in default on the payments due Decem- 
ber 15, 1973, and thereafter, up to and including the one 
due on August 15, 1974. In August of 1973, defendant 
detained the truck at its truck plaza. Sapp placed a 
chain on it and refused to let it go until a bill of $8,973.80 
was paid. At that time, Bill Sapp took possession, cus- 
tody, and control of the keys to the truck for the de- 
fendant. 

On August 24, 1973, Sapp brought an action in the 
District Court for Sarpy County, Nebraska, to collect 
money owed for fuel, labor, and services furnished to 
“Missouri.” As a part of that action, Sapp filed an 
attachment proceeding against the truck. Plaintiff was 
not a party to that action. On October 5, 1973, an order 
of attachment was levied on the truck. Pursuant to 
this order, the sheriff of Sarpy County attached the truck, 
which was located at defendant’s place of business. The 
sheriff left the truck in the custody and control of the 
defendant. Because of a defect in the attachment pro- 
cedure, a subsequent order of attachment was issued on 
December 28, 1973, and executed by the sheriff. 

In September of 1973, an action involving the truck 
was filed in the United States District Court for the Dis- 
trict of Nebraska. In this action plaintiff claimed a 
superior interest in the truck and alleged its wrongful 
detention. 

At the time of the December attachment, the sheriff 
had the truck appraised. The figure shown on the ap- 
praisal form is $6,000. However, the testimony of one 
of the appraisers was adduced. He testified that his 
appraisal of the tractor was $22,000. Because of a trans- 
position, it was listed on the appraisal form at $6,000. 
The $6,000 figure was meant for a trailmobile trailer 
and the $22,000 figure for the tractor involved herein. 

Subsequent to this appraisal, the defendant moved 
the truck to Blair, Nebraska, and put it in a fenced lot 
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it owned at that point. On the advice of its attorney, 
the truck was brought back to the truck plaza early in 
1974. 


On July 1, 1974, the truck was damaged at the truck 
plaza when a second truck rolled into the front of it. 
Subsequent to this, pilferage of parts of the truck began 
to occur. On January 1, 1975, the sheriff had Neff Tow- 
ing take the truck to its lot. There was no estimate 
made of the value of the truck at that time. In May 
1975, at the direction of plaintiff, the truck ‘was ap- 
praised and valued at between $2,500 to $3,000. It was 
subsequently sold on June 18, 1975, for $4,100. 

Plaintiff alleges that during the period following the 
December 28, 1973, attachment defendant exerted cus- 
tody and control over the truck. It retained the keys 
to the truck. It determined where the truck would 
be parked. It winterized the truck in November of 
1973, and ordered the truck moved to Blair and returned. 
It exercised these acts of dominion and control without 
the knowledge or consent of the sheriff. 

Plaintiff further alleges defendant had knowledge of 
the deterioration occurring at all times while it exer- 
cised dominion and control over the truck. It abandoned 
the propertv and wholly failed to guard against de- 
terioration. It was aware of the extensive pilferaging 
occurring to the truck during the period from February 
1974, to January 17, 1975. It did not report the damage 
and pilferage to the sheriff until substantial damage 
had occurred. This defendant denies. 

On December 15, 1973, prior to the attachment of the 
truck, “Missouri” was in default of its security agree- 
ment. In fact, it was in default in August of 1974. On 
September 11, 1974, plaintiff made demand upon de- 
fendant for the return of the truck by delivery of a copy 
of the affidavit in replevin, temporary restraining order, 
and summons upon William Sapp. Following the service 
of this demand, plaintiff alleges the deterioration con- 
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tinued until January 1975, when the sheriff removed the 
truck to Neff Towing for safekeeping. 

Defendant does not contest the trial court’s holding 
that plaintiff was entitled to possession and ownership 
of the truck. Plaintiff had a superior interest under 
section 60-110, R. R. S. 1943, since its lien was noted 
on the certificate of title. 

Defendant does argue plaintiff was not the real party 
in interest until after the trial court gave plaintiff 
temporary possession of the truck on April 29, 1975, and 
urges that plaintiff can only recover damages occurring 
after that date. The evidence, however, is undisputed 
that “Missouri” was in default on December 15, 1973. 
Plaintiff had a contractual and statutory right to pos- 
session on that date. An appraisal of the truck was 
made on December 28, 1973. 

Defendant further argues that when the sheriff exe- 
cutes an order of attachment on personal property, the 
attached property is considered to be in his custody 
and control. It argues further that it was the sheriff’s 
duty to take the necessary steps to protect the attached 
personal property, not the defendant’s duty. The fact 
that there may be liability on the part of the sheriff 
for what happened to the truck while it was construc- 
tively in his possession does not relieve the defendant. 

Defendant had taken possession of the vehicle before 
its first attachment, by chaining the vehicle and taking 
possession of the key. When the sheriff levied the 
defective attachment, he left the property in the pos- 
session of the defendant, which was the attaching party. 
After the December attachment, he again left the truck 
in the possession and control of the defendant. Sapp 
was in the business of servicing and storing trucks and 
maintained a parking lot for that purpose. There is no 
question on this record the defendant, who had actual 
possession, exercised dominion and control over the 
truck from August 1973, to January 17, 1975. 

Defendant owed a duty of reasonable care to prevent 
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damage and pilferage. It is undisputed that the damage 
which resulted occurred while the truck was in the de- 
fendant’s custody. The evidence supports the District 
Court’s determination that defendant’s actual possession 
and negligent supervision was the sole proximate cause 
for the damage. In determining the sufficiency of the 
evidence to sustain a judgment, that evidence must be 
considered most favorably to the successful party, and 
he is entitled to the benefit of any reasonable inferences 
derived from it. Henkle & Joyce Hardware Co. v. Maco, 
Inc. (1976), 195 Neb. 565, 239 N. W. 2d 772. 

In attempting to understand the trial court’s ruling 
on defendant’s motion to dismiss on the issue of wrongful 
detention, we assume it did so on the basis that the 
truck was seized at a time before plaintiff was entitled 
to possession. We deduce this from the fact that the 
trial court excluded all evidence of events prior to the 
attachment by the sheriff under the order of December 
28, 1973. 

As stated in 66 Am. Jur. 2d, Replevin, § 24, p. 850: 
“An action in replevin lies to recover possession of per- 
sonal chattels that are unlawfully detained, regardless 
of whether the original taking was wrongful. It is 
founded solely on the claim that the defendant wrong- 
fully withholds the property sought to be recovered.” 
Stated otherwise, the issue is not whether defendant 
was wrong in seizing the truck from “Missouri,” but 
whether plaintiff is entitled to possession as against de- 
fendant. Section 25-1093.01, R. R. S. 1948, does not 
require a wrongful seizure. 

Generally the rights of an artisan making repairs to 
a chattel at the request of the possessor is subordinate 
to the rights of those having liens of which the artisan 
has constructive or actual notice. We have heretofore 
held that plaintiff had a superior interest under section 
60-110, R. R. S. 1943. That section provides that a 
security agreement noted on the certificate of title “shall 
be valid as against the creditors of the debtor, whether 
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armed with process or not, * * *.” See Allied Inv. Co. 
v. Shaneyfelt (1956), 161 Neb. 840, 74 N. W. 2d 723. 

Damages are recoverable in a replevin action in Ne- 
braska. The applicable statute is section 25-10,105, R. 
R. S. 1943, which provides: “In all cases where the 
property has been delivered to the plaintiff, where the 
jury shall find for the plaintiff, on an issue joined, or 
an inquiry of damages upon a judgment by default, they 
shall assess adequate damages to the plaintiff for the 
illegal detention of the property; for which with costs 
of suit, the court shall render judgment for plaintiff.” 
Such damages are normally for interest or loss of use 
of the property. The statutory language is broad enough, 
however, to permit recovery for depreciation and de- 
terioration where the property is returned to plaintiff, 
and we so find. Plaintiff in this case seeks only the 
special damages for deterioration and damage to the 
truck during the period of wrongful detention. 

Damages allowed for wrongful detention are succinctly 
stated in Schrandt v. Young (1901), 62 Neb. 254, 86 N. 
W. 1085. Although that case involved damages recover- 
able by a defendant under the predecessor statute to 
section 25-10,103, R. R. S. 1943, the language is equally 
applicable where judgment is for the plaintiff. The 
court stated, so far as material herein: ‘He may recover, 
* * * (3) if loss, deterioration or depreciation occur while 
the property is withheld, then the amount of such loss, 
damage or depreciation, to be conditioned, however, upon 
return of the property, the alternative judgment for 
the value being fixed as of the date of the taking. More- 
over, the damages for detention must be such as grow 
out of the detention and are connected with or incident 
to the contest over possession.” 

In 77 C. J. S., Replevin, § 271, p. 195, we find the 
following: “Subject to some qualifications, the party 
recovering possession of the property is entitled to re- 
cover as damages any deterioration or depreciation in 
the value which has taken place during the wrongful 
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detention.” That same authority states the measure 
of damages as follows: “* * * where depreciation in 
the value of the property is allowed as an element of 
damage in replevin, it is estimated as the difference 
between its fair market value at the place and time of 
its wrongful taking or detention and such value at 
the time of the trial, * * *. In some cases the difference 
between the value of the property at the date of the 
commencement of the unlawful detention and its value 
on the date on which it was delivered to the prevailing 
party has been regarded as the proper measure of de- 
preciation, * * *.” 

The appraised value of the truck on December 28, 
1973, was $22,000. In May 1975, it was appraised at a 
top of $3,000. However, the property was sold in June 
1975, for $4,100. This fact appears in the record but 
was not admitted in evidence. It should, however, be 
considered as the value of the property at the time it 
was delivered to the plaintiff. This would indicate 
deterioration in the value of the truck of $17,900. On 
the record this would appear to be the amount of loss 
sustained by the plaintiff, for which defendant would 
be liable. 

Plaintiff, however, claims only a special interest in 
the property, so the measure of its damage is the amount 
of its lien with interest and costs within the value of 
the property. See Underwriters Acceptance Corp. v. 
Dunkin (1950), 152 Neb. 550, 41 N. W. 2d 855. Ten 
tractors were sold to “Missouri.” While plaintiff argues 
that its balance due is far in excess of the amount in- 
volved herein, the evidence does not disclose the amount 
outstanding on the one tractor involved in this action. 
Exhibit 10 shows a balance of $70,396, but this appears 
to be for the 10 trucks. The amount due on the truck 
involved herein should be determined and the liability 
of the defendant is that amount up to $17,900. 

Defendant has raised another issue. The plaintiff 
never made formal demand for the return of the tractor. 
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Formal demand was not necessary in this case. When 
a defendant in replevin denies plaintiff’s title and right 
of possession of property and pleads the right of pos- 
session thereof in himself and prays a return of the 
property, proof of demand before the bringing of the 
action is unnecessary. Green Finance Co. v. Becker 
(1949), 151 Neb. 479, 37 N. W. 2d 794. 

In the present case, defendant answered with a gen- 
eral denial and further asserted it had an artisan’s lien 
on the truck. The general rule is that demand is not 
required where it would be futile. See 77 C. J. S,, 
Replevin, § 71, p. 44. Defendant was put on notice that 
plaintiff claimed a superior interest in the truck. Plain- 
tiff’s lien was noted on the certificate of title. In Sep- 
tember 1973, plaintiff filed an action in federal District 
Court against defendant. When the truck was moved 
to Blair, in January 1974, plaintiff demanded that it be 
returned to the location designated in the attachment 
order. Under these circumstances, there was no need 
to make a further demand on defendant for the return 
of the truck. 

The judgment herein is reversed and the cause re- 
manded with directions to make a determination of 
damages in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MIp-CONTINENT PROPERTIES, INC... A CORPORATION, APPEL- 


LANT, V. FRANK A. PFLUG ET AL., APPELLEES, 
249 N. W. 2d 476 


Filed January 19, 1977. No. 40794. 


1. Frauds, Statute of: Contracts: Evidence. The object of section 
36-107, R. R. S. 1943, is to prevent frauds and perjuries, and, 
while certain contracts are by the terms of the statute declared 
void, the uniform construction placed upon the statute by the 
courts renders such contracts not void, but merely unenforeec- 
able for want of the evidence which the statute requires. 
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2. Frauds, Statute of: Contracts: Brokers. When a written con- 
tract for the sale of real estate entered into between vendor 
and purchaser provides for the payment of a real estate broker’s 
commission, the broker is a third-party beneficiary and the 
contract is not within the purview of section 36-107, R. R. S. 
1943. 

3. Contracts: Parties: Rescission. The principal parties to a third- 
party creditor-beneficiary contract can rescind the contract or 
release one another from their obligations thereunder to the 
creditor-beneficiary if the rescission or release precedes the 
creditor-beneficiary’s acceptance of the contract or change of 
position in reliance thereon. 


Appeal from the District Court for Sarpy County: 
Raymonp J. Case, Judge. Reversed and remanded with 
directions for new trial. 


William E. Pfeiffer of Spielhagen, Spielhagen & Pfeif- 
fer, for appellant. 


Jay L. Welch of Rickerson & Welch, for appellees. 


Heard before WuiTE. C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon. CLINTON, and BRoDKEY. JJ. 


NEwTOoN, J. 

This is an action by a real estate broker to recover 
a commission on the sale of real estate. The action was 
dismissed on the ground that the statute of limitations 
had run. We reverse the judgment of the District Court. 

Plaintiff, a licensed real estate broker, negotiated a 
sale of defendants’ property to Dowd Grain Company, 
Inc. Apparently plaintiff did not have a written broker’s 
contract with defendants, but in the contract of sale 
executed by defendants and Dowd Grain Company, Inc., 
a provision was inserted as follows: “Sellers agree to 
pay Mid-Continent Properties, Inc. a commission of 
Five Per Cent (54°) computed on the total purchase 
price, but no commission is to be paid until sellers receive 
the $75,000.00 first payment from buyers.” The contract 
was executed by vendor and vendee on June 17, 1970. 
The consideration was $300,000, payable $2,000 down, 
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$73,000 on June 15, 1971, and the balance in three equal 
annual installments. A dispute arose and was resolved 
by an action for specific performance. Decree of this 
court was entered for vendee April 10, 1975, and, mean- 
time, vendee had made timely tender of all payments 
falling due. See Dowd Grain Co., Inc. v. Pflug, 193 
Neb. 483, 227 N. W. 2d 610. 

Plaintiff has brought this action as a third-party 
beneficiary under the contract above described but was 
not otherwise a party to it. The action is one on a 
written contract and may be brought within 5 years. 
See § 25-205, R. R. S. 1943. Whether the cause of action 
be deemed to have accrued on June 17, 1970, or on 
June 15, 1971, when the first $75,000 installment was 
due under the contract, it having been commenced on 
June 13, 1975, it was brought within the 5-year period 
and is not barred by the statute of limitations. 

A second problem presented arises under the terms 
of section 36-107, R. R. S. 1943. The contract complied 
fully with the requirements of this section except that 
it was not signed by the broker, plaintiff herein. Since 
plaintiff was a third-party beneficiary, we deem the 
statute inapplicable. In Mohr v. Rickgauer, 82 Neb. 
398, 117 N. W. 950, this court held that although an oral 
promise to pay a broker’s commission on a sale of real 
estate was unenforceable, it constitutes a sufficient con- 
sideration to support a promissory note given in payment 
of the commission. The court stated: “The object of 
the statute is, as we have seen, to prevent frauds and 
perjuries; and, while certain contracts are by the terms 
thereof declared void, the uniform construction placed 
upon the statute by the courts renders it not void, but 
merely unenforceable.” See, also, Morrison v. Gosnell, 
84 Neb. 275, 121 N. W. 236. 

In Pierce v. Domon, 98 Neb. 120, 152 N. W. 299, it 
was held that present section 36-107, R. R. S. 1943, is 
simply an extension of the statute of frauds having as 
its object the prevention of recovery by false testimony 
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and that where a written contract was entered into after 
the sale was entered into, the reason for the law had 
been fulfilled. 

In Svoboda v. De Wald, 159 Neb. 594, 68 N. W. 2d 
178, it was held that an oral contract with a broker for 
the sale of real estate was not against public policy and 
could be carried out by the parties; and when it is re- 
duced to writing before suit is brought, the object of 
the statute is fulfilled. The court stated: ‘ ‘The object 
of the statute of frauds is to prevent frauds and per- 
juries, and, while certain contracts are by the terms of 
the statute declared void, the uniform construction placed 
upon the statute by the courts renders such contracts 
not void, but merely unenforceable for want of the 
evidence which the statute requires.’ ” 

In this case we deal with a contract which complies 
with all the requirements of the statute save for the 
lack of the broker’s signature. It is not a direct contract 
between broker and landowner, such as the statute con- 
templates, but a contract in which the broker is a third- 
party beneficiary. Clearly and indisputably there was 
an understanding between the broker and the land- 
owner for the commission sought to be recovered. No 
reliance on oral testimony is required; the agreement 
is definitely established and the object of the statute 
of frauds complied with. 

In its petition plaintiff alleges that the original con- 
tract has been superseded, presumably since resolution 
of the action for specific performance, by a later agree- 
ment between vendor and vendee which failed to provide 
for plaintiff's commission. “* * * the principal parties 
to a third-party creditor-beneficiary contract can rescind 
the contract or release one another from their obliga- 
tions thereunder to the creditor-beneficiary if the re- 
scission or release precedes the creditor-beneficiary’s 
acceptance of the contract or change of position in re- 
liance thereon.” 97 A. L. R. 2d 1266. See, also, Annota- 
tion, 97 A. L. R. 2d 1262. 
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Since the District Court acted on a demurrer or mo- 
tion and no evidence was taken pertaining to plaintiff's 
acceptance of the contract or change of position in re- 
liance thereon, this judgment must be reversed and the 
cause remanded with directions for a new trial to resolve 
the question. 

REVERSED AND REMANDED W3TH 
DIRECTIONS FOR NEW TRIAL. 


RoSELLA NABER, ADMINISTRATRIX OF THE ESTATE OF GLEN 
NABER, DECEASED, APPELLANT, V. CITY OF HUMBOLDT, 
NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 

249 N. W. 2d 726 
Filed January 26, 1977. No. 40612. 


Municipal Corporations: Political Subdivisions: Statutes: Appeal 
and Error. On appeal to this court of an action under the 
Political Subdivisions Tort Claims Act, the findings of a trial 
court will not be disturbed unless clearly wrong. 


Appeal from the District Court for Richardson County: 
WILLIAM F. CoL_weE Lu, Judge. Affirmed. 


C. L. Robinson of Fitzgerald, Brown, Leahy, Strom, 
Schorr & Barmettler and Donald E. Benton, for appellant. 


M. J. Bruckner and Richard D. Sievers of Marti, Dal- 
ton, Bruckner, O’Gara & Keating, for appellee. 


Heard before SPENCER, McCown, and Newron, JJ., 
and CaNnicLia and Coapy, District Judges. 


Coapy, District Judge. 

This tragedy includes a cast of 3 lifeguards and, at least, 
60 persons of minor age. The Humboldt municipal 
swimming pool opened on Sunday. On the following 
Friday, June 1, 1973, the pool opened at 1 o’clock, p.m., 
and approximately 98 children entered the pool in the 
next 21%; hours according to the pool records. Among 
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the children attending were Glen Naber, age 10, his 
younger brother and two younger sisters. They were 
attending for the first time and were in the charge of a 
13-year-old female baby sitter. The baby sitter and the 
Naber children could not swim. 

The pool was 82 feet in length. The width was 40 
feet at the center. The north and south sides tapered 
from the center to each end so that both the east and 
west ends were 29 feet wide. At the east end there was 
a separate wading pool. At the west end there were 
two diving boards, a 1-meter board towards the north, 
and a 3-meter board towards the south. The west end was 
overlooked by a high, steel lifeguard chair located on the 
south: side of the pool and approximately at the center 
of the diving area. That chair was unoccupied. There 
was a second high, steel lifeguard chair on the south side 
near the center of the pool which was occupied. From 
that position a guard could see the entire pool, including 
the bottom of the diving portion. On the north side, 
there was a building containing the pool entrance, bath- 
house, and office. 

The pool was cleared of swimmers at 3 o’clock p.m., 
and remained closed for 15 minutes. At that time, a 52- 
year old lifeguard-operator testified that she visually 
checked the bottom of the pool. This lifeguard was the 
pool manager or operator and will be hereinafter referred 
to as the operator. After the 3 o’clock break, a 17-year- 
old female lifeguard took a mobile position, called walk- 
ing duty, on the north side of the pool and will herein- 
after be referred to as the north guard. A 21-year-old 
female lifeguard climbed and seated herself in the chair 
located at the center of the pool and on the south side. 
She will hereinafter be referred to as the south guard. 
The operator had a senior Red Cross life saving certifi- 
cate and a pool operator’s certificate from the State of 
Nebraska. Both the north and south guards were hold- 
ers of the Red Cross senior life saving certificate. 

At approximately 3:15 o’clock p.m., the break was 
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ended and the children resumed swimming. Sometime 
thereafter, the operator adjusted an umbrella above and 
for the south guard so that the south guard need not 
take her eyes from the pool. The brother and sisters of 
Glen Naber were located in the wading pool and being 
supervised by their baby sitter. Marty, an 11-year-old 
boy, was located at the bottom of the 3-meter diving 
board where he let Glen Naber climb ahead of him. At 
the top, Glen inquired as to the depth and let Marty go 
ahead of him after being told. Marty jumped off the 
board and into the pool. 

Marty climbed the high board a second time. From 
the board he looked over the diving area in front of him 
and saw what he thought was someone near the drain 
and under 10 to 12 feet of water. He jumped off and 
climbed out on the south side of the pool near the un- 
occupied lifeguard chair. He told his 10-year-old friend, 
Steve, who dove twice from poolside to determine if it 
really was someone. 

The boys told the operator and the south guard. The 
operator and the south guard yelled to the north guard 
then located near the northeast corner of the diving 
area. The north guard dove, retrieved the body of Glen 
Naber, and brought it to the south side. After yelling 
to the north guard, yelling to the office for a doctor to 
be called, and seeing the body brought up, the operator 
went to the office to complete the emergency call. 

The south guard lifted the boy from the water and laid 
him on his back. The guards looked for signs of life and, 
finding none, completed one push or stroke of the chest 
pressure method of artificial respiration. The operator 
returned and applied six or seven movements of the 
back pressure arm lift method. A medical doctor ar- 
rived after driving 5 or 6 blocks on a motorcycle. He 
checked for vital signs and he ordered the operator to 
apply mouth to mouth respiration. She administered 
four or five breaths at which time the emergency squad 
arrived with oxygen. All these events were reported 
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by the witnesses to have happened in terms of seconds. 
In any case, Glen Naber’s body was not revived. 

This is an action brought under the Nebraska Political 
Subdivisions Tort Claims Act to recover damages by 
reason of negligence. On trial to the court, judgment was 
entered for the defendant. We affirm the judgment of 
the District Court. 

Plaintiff argues that the lifeguards were inattentive. 
There was evidence that the guards were attentive and 
watchful. There was evidence that the deceased acted 
in such a way that his act should have been noticed and 
caused alarm. The trial judge specifically stated that he 
did not believe the principal sources of this latter evi- 
dence and set forth adequate reasons. 

Plaintiff argues that the guards should have immedi- 
ately used mouth to mouth respiration. A reader of the 
bill of exceptions will have no good idea as to whether 
anything could have been done for the deceased when 
his body was pulled from the pool. We concede that 
time is critical in lifesaving. There was evidence that 
the mouth to mouth approach is the preferred method. 
There was evidence that the methods first applied were 
standard and acceptable methods. There was evidence 
that foam, mucus, and blood came from the mouth of 
this poor boy. 

Because negligence is relative and the plaintiff has the 
burden of proof, the findings of the trial court will not 
be disturbed. On appeal to this court of an action under 
the Political Subdivisions Tort Claims Act, the findings 
of a trial court will not be disturbed unless clearly 
wrong. Buttner v. Omaha P. P. Dist., 193 Neb. 515, 227 
N. W. 2d 862 (1975). 

AFFIRMED. 
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Wanpa G. GOTTSCHALK, APPELLEE, V. CHARLES E. GoTT- 


SCHALK, APPELLANT. 
249 N. W. 2d 502 


Filed January 26, 1977. No. 40629. 


1. Divorce: Property: Appeal and Error. This court is not in- 
clined to disturb the division of property made by a trial court 
in marriage dissolution proceedings unless it is patently unfair 
on the record. 

2. Divorce: Alimony: Property. Although alimony and allocation 
of property rights are distinguishable and have different pur- 
poses in marriage dissolution proceedings, they are still closely 
related in the matter of determining the amount to be allowed, 
and circumstances may require that they be considered together 
to determine whether the court has abused its discretion. 


Appeal from the District Court for Custer County: 
Earu C. Jounson, Judge. Affirmed. 


Tedd C. Huston, for appellant. 


Stephen O. Stumpff of Stumpff, Schwasinger & Wash- 
burn, for appellee. 


Heard before SPENCER, BoSLAUGH, and CLinTon, JJ., 
and HAMILTON and WInpRuM, District Judges. 


WIinpruM, District Judge. 

This is an appeal from a decree dissolving the mar- 
riage of the parties. The only issue to be resolved here 
concerns the division of property between the parties 
and assessment of costs, as all other issues, such as the 
dissolution of the marriage and the custody and sup- 
port of the children of the parties, were resolved by 
the District Court to the satisfaction of both parties. 

The parties were married on March 2, 1958. Each 
was of the age of 18. Neither party brought property 
of any significance to the marriage. Throughout the 
marriage of the parties, petitioner in essence fulfilled 
her duties as housewife and mother. However, during 
the marriage, the petitioner did work in the store in 
which respondent owned an_ interest. Petitioner 
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worked in said store in the meat department or as a 
checker, part time, from the date of marriage until 
1969. Petitioner has no other skill, except that in 1974 
she took a course in typewriting, and during 1975 she 
earned as high as $90 per week as a bookkeeper. 

The record indicates that the respondent has been in 
the grocery business for more than 20 years. During 
1974, respondent earned in salaries and bonuses, $14,- 
812.57. In addition, the corporation of which he was a 
part owner, made a profit. In 1975, the respondent 
was earning a salary of $180 per week and in addition 
was to receive $8,826 as his share of the manager’s bo- 
nus. During the year 1975 the corporation expanded 
the business by opening another grocery store in Wyo- 
ming. The respondent is also an owner of a 50 percent 
share of a partnership engaged in the ranching in- 
dustry. Further, respondent for many years, together 
with his family, had the use of the house located upon 
real estate of which he and petitioner were the owners 
of one-half, which constituted an additional source of 
income. Nothing appears in the record indicating any 
history of profits or loss from the farm partnership. 

It shall now be necessary for the petitioner to find 
other living quarters for herself and the children of 
the parties, who shall be hereafter described. Peti- 
tioner contributed some of the support of the family by 
working in the family store, but in the main, she per- 
formed the normal duties of a housewife and mother. 
The marriage has lasted for 16 years, during which time 
petitioner was unable to expand her earning power by 
the obtaining of further experience, necessary contacts, 
or education with the exception that she, during the 
last year of the marriage, learned to type. At the time 
of trial, petitioner was unemployed. 

The parties are the parents of three children now 
aged 15, 14, and 12. Custody of said three boys was 
awarded the petitioner. However, the court ordered 
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respondent to pay only $90 per month per child for 
their support. 

As of the date of the filing of the petition, respond- 
ent was the owner of a one-third interest in IV-G Cor- 
poration. The corporation was engaged in the grocery 
business in Broken Bow, Nebraska. At various times, 
petitioner attempted to obtain relevant information 
concerning the net worth of such corporation. On May 
15, 1975, the District Court appointed a master and or- 
dered him to determine the financial status of said cor- 
poration as of December 31, 1974. 

The master duly filed his report which was received 
as an exhibit at a pretrial conference held September 
26, 1975. Trial on the issues was had on October 9, 
1975. On December 9, 1975, the court ordered the di- 
vision of property and assessed costs. On December 15, 
1975, the court modified its order to some extent. 
Thereafter a motion for new trial was filed which was 
duly argued on January 16, 1976, and overruled. 

The Court ordered the property of the parties to be 
divided as follows: 

Wanda G. Gottschalk, petitioner and appellee: 

(1) 1973 Pontiac Automobile $ 3,500 

(2) Household Goods, furniture, major 
appliances, carpets, curtains, and 


drapes 6,000 
(3) Boat, motor, and trailer 300 
(4) Bedding, linens and small appliances No value 
(5) Money judgment 38,600 
TOTAL $48,400 
Charles E. “Bud” Gottschalk, respondent and ap- 
pellant: 
(1) 1/3 interest in IV-G Corporation, 

stock $40,950 
(2) 1/3 interest in accrued manager’s 

bonus 8,826 


(3) 14 interest in farm (real estate) net 28,425 
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(4) % interest in machinery and cattle 4,915 


(5) Horse 150 
(6) Saddles 150 
(7) 1974 Ford pickup 3,000 
(8) Old pickup truck 50 
TOTAL ; $86,966 
Less money judgment (38,600) 
$48,366 


Respondent was ordered to pay the money judgment 
in 10 equal annual installments, the first being due in 
December of 1975. Said “judgment” was to draw in- 
terest at the rate of 8 percent per annum on the unpaid 
balance. 

Respondent advances several assignments of error. 
Respondent does not object to the awards of the spe- 
cific personal property to petitioner and the specific 
personal property to the respondent as above described. 
Respondent objects to the amount of the “judgment” 
to be paid in installments. First, respondent objects to 
the valuation of a bonus as hereinafter related. 

Among the assets accumulated by the parties dur- 
ing their marriage was a one-third interest in IV-G 
Corporation. The master reported, and the court so 
found, that as of December 31, 1974, said corporation 
owed respondent a manager’s bonus in the sum of 
$8,826. The court considered as an asset owned by re- 
spondent as of December 31, 1974, the manager’s bonus. 
However, respondent attempted to show by evidence, 
which was not received by the court, that after the date 
of the filing of the petition, the IV-G Corporation, 
which operated a grocery store in Broken Bow, Nebras- 
ka, expanded to the extent that it opened a new store 
in Wheatland, Wyoming, and the respondent loaned his 
manager’s bonus to said corporation to assist in said 
expansion. As of the date of the trial the new store in 
Wheatland, Wyoming, had suffered a loss from the date 
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of opening to the date of trial in the approximate sum 
of $22,000, one-third thereof being attributed to re- 
spondent, and thus the respondent had nearly dissipated 
the $8,826 bonus. Thus, respondent maintains the court 
should not have considered the manager’s bonus as an 
asset. The record indicates that repeated efforts were 
made by petitioner to obtain relevant financial infor- 
mation concerning the IV-G Corporation without suc- 
cess. The loss of the Wheatland store is of no conse- 
quence unless accompanied by evidence of the profit and 
loss of all the corporate activities, including the Broken 
Bow store. Therefore, the court rightly rejected said 
evidence. 

It is interesting to note that upon motion for new 
trial, the attorney for respondent stated that the fig- 
ures for the operation of the corporation for 1975 were 
then available and that the respondent was in error in 
his previous assessment of the loss, and that the actual 
share of the loss for the entire corporation for the year 
1975 attributable to respondent’s third was in the sum 
of $2,336.59. However, there is no evidence to that ef- 
fect, and in so stating, the respondent’s attorney ne- 
glected to state whether or not the 1975 records re- 
-flected any manager’s bonus. 

Secondly, respondent claims there should have been 
deducted from the total value of all assets, before any 
division thereof was to have been made, the following 
items: 


Extra bills and expenses $1,956.37 
Outstanding farm bills 2,100.00 
Personal indebtedness 1,200.00 
Bank note accrued but not due interest, 
farm 696.00 
Real estate contract accrued but not due 
interest 425.00 
Total $6,377.37 


It has been recently held in Abbott v. Abbott, 196 
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Neb. 97, 241 N. W. 2d 527, that this court is not in- 
clined to disturb the division of property made by a 
trial court unless it is patently unfair on the record. 

Although alimony and property rights are dis- 
tinguishable and have different purposes in marriage 
dissolution proceedings, they are still closely related in 
the matter of determining the amount to be allowed, 
and the circumstances may require that they be con- 
sidered together to determine whether the court has 
abused its discretion. Olson v. Olson, 195 Neb. 8, 236 N. 
W. 2d 618. 

The court overlooked the items of farm bills and in- 
terest. The omission was brought to the court’s atten- 
tion on the hearing on respondent’s motion for a new 
trial, however, and from then on the court chose to dis- 
regard same and in effect did not then inadvertently 
overlook them. The court had good reason not to de- 
duct all the other items, but for reasons hereinafter 
stated, no useful purpose would be served by reciting 
the details thereof. 

Assuming arguendo the total of $6,377.37 should 
have been deducted prior to a division, by not so doing, 
petitioner was awarded, counting the “judgment,” 
53.546 percent of the property. In view of the above- 
recited facts, this court cannot state that such a division 
would be unfair. Further, we do not find that all the 
above items should have been so first deducted. 

Lastly, at the hearing on the motion for new trial, 
respondent attempted to introduce evidence concerning 
the loss incurred by the farm partnership for the year 
1975, upon the theory that said evidence was not avail- 
able at the time of the trial. In the first place, evi- 
dence of the financial condition of the partnership was 
obviously available at the time of the trial. Secondly, 
insofar as the division between the parties is concerned, 
the evidence of the loss of the partnership was not rele- 
vant as the court in dividing property valued the net 
assets of the partnership as of the date of the hearing, 
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and any profit or loss to the date thereof should then 
of necessity be disregarded. No error was committed 
for refusing to receive such evidence. 

The judgment of the District Court is affirmed. The 
petitioner is awarded $500 for the services of her at- 
torney in this court. 

AFFIRMED. 


JoEL M. KATLEMAN, APPELLEE, v. U.S. COMMUNITIES, INC., 


A DELAWARE CORPORATION, ET AL., APPELLANTS. 
249 N. W. 2d 898 


Filed January 26, 1977. No. 40654. 


1. Escrows: Agency: Contracts. Where a person assumes to and 
does act as the depositary in escrow, he is absolutely bound by 
the terms and conditions of the deposit, and charged with a 
strict execution of the duties assumed. 

2. Escrows: Agency: Negligence. If an escrow agent violates 
instructions or acts negligently he is ordinarily liable for any 
loss occasioned by his breach of duty. 

3. Escrows: Agency: Estoppel. From the time an escrow holder 
informs the seller that the buyer has put a payment in escrow, 
and the seller relies and acts on that information, the escrow 
holder is estopped to deny that the represented sum is on 
deposit. 

4. Trial: Appeal and Error. In a law action tried to the court 
without a jury, the findings of the court have the effect of a 
jury verdict and will not be disturbed on appeal unless clearly 
wrong. 


Appeal from the District Court for Douglas County: 
JoHN E. Murpuy, Judge. Affirmed. 


William J. Lindsay and Robert G. Decker, and James 
F, Kasher of Brady, Kasher and Pavel, for appellants. 


Mark L. Laughlin of Zwieback & Laughlin, for ap- 
pellee. 


Heard before WHITE, C. J.. McCown, Newton, and 
BropKEY, JJ., and Ronin, District Judge. 
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McCown, J. 


The plaintiff, Joel M. Katleman, brought this action 
against the defendants, U. S. Communities, Inc., and 
Pioneer National Title Insurance Company, for the re- 
covery of liquidated damages for breach of a contract 
for the purchase and sale of real estate. The District 
Court entered judgment in favor of the plaintiff and 
against the defendants in the sum of $15,000, and the 
defendants have appealed. 

On September 6, 1973, the plaintiff, Joel M. Katleman, 
and the defendant, U. S. Communities, Inc., executed a 
contract in which Katleman agreed to sell, and U. S. 
Communities, Inc., agreed to purchase, 11.3 acres of 
industrially zoned land in Douglas County, Nebraska. 
Title was to be conveyed by warranty deed, free and 
clear of all liens and encumbrances except certain ease- 
ments and restrictions. The contract provided that the 
transaction was conditioned upon Katleman causing Burt 
Avenue east of 107th Avenue to be vacated at his ex- 
pense on or before closing. The purchase price was 
$550,000. The contract recited that U. S. Communities, 
Inc., simultaneously with the execution of the agreement, 
would deposit the sum of $25,000 with Pioneer National 
Title Insurance Company to be held by it in escrow. 
Upon closing Pioneer was to pay that sum to Katleman 
as a portion of the payment then due. Closing was to 
take place December 10, 1973. The contract provided 
that if U. S. failed or refused to consummate the trans- 
action contemplated for any reason other than for speci- 
fied reasons, one of which was failure to furnish market- 
able title, “then all amounts paid and deposited with (Pio- 
neer) pursuant to this agreement shall, at the option of 
(Katleman), be forfeited to (Katleman) as liquidated 
damages for (U. S.’s) failure to carry out the purchase. 
If (Katleman) is unable to show marketable title to the 
property described in Paragraph 1 hereof, subject to ease- 
ments and restrictions of record, and to fulfill the other 
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conditions hereof, * * * all monies paid and deposited 
with (Pioneer) shall be refunded to (U.S.).” 

On September 7, 1973, U. S. executed its draft on Bank 
of America in the sum of $25,000 payable to the order of 
Pioneer. The draft was delivered to Pioneer on Sep- 
tember 10, 1973, and Pioneer issued its receipt, which 
read: “This is to confirm that Pioneer National Title 
Insurance Company in relation to the above real estate 
holds a good and sufficient draft in the amount of 
$25,000.00, delivered to it by U. S. Communities Inc.” 
Pioneer never presented the draft for payment, and the 
inference from the record is convincing that the draft 
was no longer good at the time of trial. 

On November 14, 1973, the parties executed a substan- 
tially similar contract replacing and superseding the 
contract of September 6, 1973. One change material to 
the issues involved here was that the closing date was 
changed from December 10, 1973, to February 15, 1974. 
The replacement contract also stated: “It is understood 
and agreed that (U. S.) has heretofore deposited the 
sum of $25,000.00 with (Pioneer), to be held by it in es- 
crow and to be used in connection with the closing * * *.” 
An assistant vice president of Pioneer signed the con- 
tract and Pioneer received a copy. On January 31, 1974, 
the parties deleted certain provisions of the agreement 
not material here, and reduced the purchase price to 
$510,000. 

After the November 14, 1973, contract was executed, 
Katleman proceeded to take steps to vacate Burt Avenue. 
Recommendation from the city planning board was made 
December 4, 1973, and by February 12, 1974, the county 
board had voted to vacate the street. While these mat- 
ters were proceeding, U. S. was having difficulty in ob- 
taining financing. On February 13, 1974, to obtain an 
extension of the closing date to March 15, 1974, U. S. 
deposited with Katleman $10,000 to apply to the pur- 
chase price under the contract and $5,000 to be retained 
by Katleman as consideration for the extension. On 


446 NEBRASKA REPORTS [VoL. 197 


Katleman v. U. S. Communities, Inc. 


February 19, 1974, the county board passed the official 
resolution to vacate Burt Avenue. 

On March 11 or 12, 1974, U. S. was still having fi- 
nancing difficulties and proposed converting the purchase 
contract to an option arrangement, but Katleman re- 
jected the proposed option. On March 14, 1974, Katle- 
man sent a telegram to U. S. confirming that he was 
ready to close, but there was no closing on March 15, 
1974. On March 22, 1974, an attorney for U. S. wrote 
Katleman demanding the return of the $15,000 paid to 
Katleman on February 13, 1974, and the release to U. S. 
of the sum of $25,000 deposited with Pioneer. The basis 
for the claim involved alleged defects in title arising out 
of the Burt Avenue vacation proceedings. Katleman 
made demand on Pioneer for payment of the escrow 
money to him, but Pioneer refused. On April 12, 1974, 
Katleman brought this action against U. S. and Pioneer. 
The case was tried to the court without a jury. The 
court found that Katleman was entitled to receive the 
sum of $25,000 held in escrow but U. S. was entitled to 
credit for the sum of $10,000 paid to Katleman on the 
purchase price on February 13. The District Court en- 
tered judgment against the defendants jointly and sev- 
erally in the sum of $15,000. 

Both Pioneer and U. S. contend that Katleman was 
not entitled to the benefit of the liquidated damage pro- 
visions of the contract on the ground that Katleman 
was unable to close on March 15, 1974, because there 
was a cloud on the title. The claimed defects involved 
possible utilities easements allegedly reserved or created 
under the language of the county board resolution of 
February 19, 1974, vacating Burt Avenue. While there 
is some conflict in the evidence generally, an officer of 
Pioneer, who was empowered to make such a decision, 
testified that upon receipt of the necessary instruments 
of conveyance and a release signed only by Katleman, or 
Katleman and his wife, Pioneer would have issued its 
title insurance policy on the closing date. 
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The trial court specifically found that whatever de- 
ficiencies of title were indicated in the evidence, they 
were all matters that were readily or easily curable at 
or about the time of closing. The trial court also spe- 
cifically found that the sole and only reason the trans- 
action was not closed on March 15, 1974, was a lack of 
financing ability on the part of the defendant, U. S. 
Communities, Inc., at that time. The court also found 
that the title objections of the defendants were positions 
adopted after the fact. These findings are fully sup- 
ported by the evidence in the record. 

Pioneer contends that the contract provided for the 
escrow of merely the $25,000 draft and not the escrow 
of $25,000 in money or cash. It asserts that it should 
only be required to endorse over to Katleman the $25,000 
draft, and should not be jointly and severally liable with 
U.S. 

The trial court made some findings of fact as to Pion- 
eer’s relationship with U. S. in areas beyond that of an 
escrow agent. Pioneer’s liability here is established on 
the basis of its liability as the escrow agent, and other 
findings and additional grounds for liability are unnec- 
essary. 

While escrows traditionally involve documents, it is 
no longer open to question that money may also be de- 
livered in escrow. See, 28 Am. Jur. 2d, Escrow, § 2, p. 
6; Restatement, Agency 2d, § 14-D, comment (a), p. 67. 

Where a person assumes to and does act as the deposi- 
tary in escrow, he is absolutely bound by the terms and 
conditions of the deposit and charged with a strict exe- 
cution of the duties voluntarily assumed. He is held to 
strict compliance with the terms of the escrow agree- 
ment. If he violates instructions or acts negligently, he 
is ordinarly liable for any loss occasioned by his breach 
of duty. See 28 Am. Jur. 2d, Escrow, § 16, p. 24, and § 
18, p. 27, 

Pioneer’s assertion that the contract only required it 
to hold the $25,000 draft and deliver or return it at clos- 
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ing is destroyed by the terms of both the contract and 
the draft. If the draft was to be held by Pioneer, and 
either delivered to Katleman or returned to U. S., the 
draft should have been made payable to Katleman. In- 
stead, it was made payable to Pioneer. The contract 
recited that “the sum of $25,000” was “to be used in 
connection with the closing.” Under certain contingen- 
cies “all or part of said sum” was “to be paid” to Katle- 
man. The contract also refers to “all amounts paid or 
deposited with Pioneer” or “all monies paid and deposited 
with Pioneer,” in providing for the payment or refund 
of the escrowed funds in the event of failure or refusal to 
consummate the transaction. Pioneer’s receipt for the 
$25,000 draft in September 1973, acknowledged that Pio- 
neer held “a good and sufficient draft in the amount 
of $25,000.00.” There is evidence that on at least one 
occasion when Pioneer was asked if it had $25,000 de- 
posited under the contract, an officer advised Katleman 
that Pioneer had $25,000. The only reasonable conclusion 
on the basis of this record is that the $25,000 deposit in 
escrow was to be in cash or its equivalent, and that under 
the facts shown by the record here Pioneer should be 
estopped to deny that the sum of $25,000 was, in fact, on 
deposit. It was the duty of Pioneer, under the facts here, 
to cash the draft and hold the money, or promptly advise 
the principals if the draft was not paid. An undue or 
unreasonable delay in presenting the draft for payment 
would be negligence which might give rise to liability to 
the principals for any resulting loss. 

In a case dealing with a very similar factual situation 
in which the escrow agreement called for the escrow 
agent to hold the sum of $10,000, a check for that amount 
was delivered to the escrow agent but was never cashed, 
and the agent represented to the party that cash was 
held, the court said: “It was the duty of the defendant 
in the circumstances to cash the check and hold the 
money. * * * the escrow company * * * admitted that 
it was exactly as responsible to the plaintiffs as if the 
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money had in fact been deposited in cash.” The court 
also said: “From and after the time defendant informed 
the plaintiffs that the $10,000 deposit had been made and 
plaintiff relied and acted upon that information, the de- 
fendant was estopped to deny that the sum of $10,000 
was in fact on deposit. * * * Defendant was then obli- 
gated to pay the sum of $10,000 in cash to plaintiffs upon 
full compliance with the terms of the escrow.” Mefford 
v. Security Title Ins. Co., 199 Cal. App. 2d 578, 18 Cal. 
Rptr. 877. 

Pioneer breached its duty as an escrow agent in hold- 
ing the draft instead of cashing it and holding the money. 
Where a breach of that duty resulted in a loss to one of 
the principals through the negligence of Pioneer, Pioneer 
is liable to its principal as if the money had in fact been 
deposited in cash. The evidence in this record fully 
supports the findings and judgment of the District Court 
against both defendants. 

In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict and 
will not be disturbed on appeal unless clearly wrong. 
Insurance Co. of North America v. Hawkins, ante p. 126, 
246 N. W. 2d 878. 

AFFIRMED. 


FRANK B. LIENEMANN ET AL., APPELLANTS, v. HERMAN 
LIENEMANN ET AL., APPELLEES. 
249 N. W. 2d 902 


Filed January 26, 1977. No. 40741. 


Statutes: Trial: Courts: Judgments: Time. After the final ad- 
journment of the term of court at which a judgment has been 
rendered, the court has no authority or power to vacate or 
modify the judgment except for the reasons stated and within 
the time limited in section 25-2001, R. R. S. 1943. 


Appeal from the District Court for Sarpy County: 
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Ronap E, Reacan, Judge. Reversed and remanded with 
directions. 


Dixon G. Adams, for appellants. 
No appearance for appellees. 


J. Patrick Green of Eisenstatt, Higgins, Kinnamon, 
Okun & Stern, amicus curiae. 


Heard before WuiITE, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLINTON, and BrRopKEy, JJ. 


SPENCER, J. 

This is an appeal from an order of the trial court 
modifying its judgment in partition after the final ad- 
journment of the term of court at which its judgment 
was rendered. We reverse and reinstate the original 
judgment. 

This is a partition action commenced by four of the 
children of August Lienemann, deceased, and the 
wife who is sole devisee of a deceased child of August 
Lienemann. Defendants are a sixth child and his 
spouse, and the spouses of three of the plaintiffs. 

Defendants Herman Lienemann and wife filed an 
answer alleging the property was involved in a trust 
created between their father and Frank Lienemann, as 
trustee; that the trust was terminated; and that parti- 
tion was not available to the plaintiffs. Over the ob- 
jection of Herman, plaintiffs were permitted to file an 
amended and supplemental petition, attaching a copy of 
the trust document and alleging that the trust was ter- 
minated. 

The trust, which was entered into on March 2, 1963, 
was to terminate upon the happening of one of the fol- 
lowing contingencies, whichever event occurred first: 
(1) At the end of a period of 5 years from the date of 
creation of this trust; (2) upon the death of either 
George Lienemann or Frank B. Lienemann; or (3) at 
such time as all the then beneficiaries of the trust shall 
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unanimously agree in writing to terminate the trust. 
The trust was to terminate unless its existence was ex- 
tended for a further period by a unanimous vote of the 
then beneficiaries. 

By its terms, the trust terminated at the end of a 
period of 5 years, which would have been March 2, 1968. 
The partition action was filed December 20, 1974. The 
question of the termination of the trust was specifically 
made an issue in the partition action. On the day of 
the partition hearing, June 27, 1975, a stipulation was 
filed in the action by both the plaintiffs and the de- 
fendants, stipulating and agreeing that the action pro- 
ceed to judgment in partition and for the appointment 
of a referee as prayed for in the original petition and 
the amended and supplemental petition of the plain- 
tiffs. The stipulation was entered into by all the bene- 
ficiaries of the trust. Judgment was entered in parti- 
tion. It determined the trust had terminated. Judg- 
ment was entered in conformity with the stipulation. 

A referee was appointed and qualified. He reported 
the land could not be partitioned in kind. The court 
ordered a sale. Sale was held on October 20, 1975, and 
on November 7, 1975, the court confirmed the sale and 
ordered the referee to convey. 

Prior to the conveyance, but after the final adjourn- 
ment of the term at which the judgment was rendered, 
on March 2, 1976, the court on its own motion issued 
an order to show cause why its judgment in partition 
should not be modified, attaching thereto its proposed 
modification. The court had its order to show cause 
served on some of the parties or their attorneys and 
scheduled hearing on the order for March 5, 1976. All 
parties resisted the court’s proposed modification. On 
March 5, 1976, in the absence of the attorney for the 
plaintiffs, the court held a hearing in chambers on its 
order to show cause and entered an order finding that 
its proposed order modifying the judgment in partition 
was correct, but delayed the entry thereof. 
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On March 15, 1976, the court held another hearing at 
which the attorney for the plaintiffs was present. On 
March. 17, 1976, the court entered an order captioned 
“Modification of Judgment Declaratory Judgment Ap- 
pointment of Referee.” This order did the following: 
(1) Set aside the judgment of June 27, 1975. 
(2) Quieted title in the trustee. (3) Held that the trust 
was terminated. (4) Confirmed the shares of the par- 
ties. (5) Reconfirmed and ratified its order of June 27, 
1975, as to the appointment of the referee. (6) Recon- 
firmed and ratified all actions of the referee pursuant 
to his appointment including the sale and confirmation. 
(7) Substituted the trustee as plaintiff. (8) Ordered 
all parties and the trustee to convey to the purchaser 
at the sale. (9) Ordered the referee to convey to the 
purchaser at the sale. 

By March 17, 1976, two terms had passed since the 
entry of the judgment in partition on June 27, 1975. 
The trial court purported to enter the judgment in ac- 
cordance with subsection (3) of section 25-2001, R. R. 
S. 1943, presumably based upon the fact that the trus- 
tee could have sold the property under the trust instru- 
ment after its termination and that partition was un- 
necessary. 

The trustee, who was one of the plaintiffs, had 61, 
years to sell the property. He failed, neglected, or was 
unable to do so. The termination of the trust was a 
specific issue in the original action, and all the bene- 
ficiaries joined in requesting judgment in partition. 
The trust provided that upon termination of the trust 
the real estate was to be sold by the trustee and the 
net proceeds divided equally among the beneficiaries. 
In the event of the death of a beneficiary prior to the 
termination of the trust and sale of the trust property, 
the share of such deceased beneficiary was to be paid 
to the lawful heirs, devisees, or legatees of such de- 
ceased beneficiary. 

Ordinarily, where the sale of lands and distribution 
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of the proceeds among designated persons are express- 
ly directed or impliedly required by the provisions of 
an instrument, the land is considered as converted 
thereby into personalty, and no suit for partition of 
the lands can be maintained. It has been held, however, 
that a partition sale may and should be ordered by the 
court where there has been inaction for an unreason- 
able length of time and no sale has been made or at- 
tempted to be made. 68 C. J. S., Partition, § 43, p. 63. 
Further, although land is directed to be converted into 
personalty, it is a general rule that all the persons en- 
titled to the property and to participate in the proceeds 
in the event of its sale may elect to treat it as real es- 
tate, in which event it is reconverted into realty and 
subject to partition as such. 68 C. J. S., Partition, s. 43, 
pp. 64, 65. 

The trust document was before the court at the time 
of the entry of the judgment in partition. Six and one- 
half years is an unreasonable length of time to wait 
for a sale, and the stipulation by all the beneficiaries to 
reconvert the personalty into real estate justified the 
judgment in partition. On the record, we do not be- 
lieve section 25-2001, R. R. S. 1943, was applicable here- 
in. 

Our law is well settled. After the final adjournment 
of the term of court at which a judgment has been 
rendered, the court has no authority or power to va- 
cate or modify the judgment except for the reasons 
stated and within the time limited in section 25-2001, 
R. R. S. 1943. Meier v. Nelsen (1953), 156 Neb. 666, 57 
N. W. 2d 273. There is no need to consider the other 
assignment of error. 

We find the trial court was without power in this 
proceeding to modify its judgment, rendered at the 
previous term. We therefore reverse the judgment of 
the trial court and remand the cause with directions to 
reinstate the previous judgment herein. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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IN RE ESTATE OF JEFFREY R. VOGLER, DECEASED. 
LAWRENCE D. AND VIRGINIA E. GILBERT, CO-ADMINISTRA- 
TORS OF THE Estate oF Marcia D. GILBERT, DECEASED, 
APPELLANTS, V. SHARON L. VOGLER, ADMINISTRATRIX OF 


THE ESTATE OF JEFFREY R. VOGLER, DECEASED, APPELLEE. 
249 N. W. 2d 729 


Filed January 26, 1977. No. 40742. 


1. Motions, Rules, and Orders: Pleadings: Judgments. An order 
sustaining a motion to strike an allegation from a pleading, 
without further judicial action, is not a final order and is not 
appealable. 

2. Equity: Pleadings: Demurrer. A general demurrer admits all 
the allegations of fact of the pleading to which it is addressed, 
which are issuable, relevant, material, and well-pleaded. 

3. Pleadings: Trial. In actions not involving a prayer for extra- 
ordinary remedies, pleadings are to be construed liberally in 
favor of the pleader. 

4. Pleadings: Demurrer: Waiver. The filing of a demurrer to a 
petition is a waiver of the right to insist that the allegations 
thereof be made more definite and certain. 

5. Pleadings: Actions: Wrongful Death: Damages. In an action 
to recover damages sustained on account of wrongful death, 
allegations of plaintiff’s capacity to sue, death of a person 
caused by the wrongful act, neglect, or default of the defend- 
ant, and the identity of next of kin and that they sustained 
damage from such wrongful death sufficiently state a cause of 
action. 


Appeal from the District Court for Webster County: 
Frepric R. Irons, Judge. Reversed and remanded with 
directions, 


Robert E. McKelvie, Thomas P. McNally, and William 
H. Stowell, for appellants. 


Conway & Connolly, for appellee. 


Heard before WHITE, C. J., BoSLAUGH, NEwTon, and 
BROoDKEY, JJ., and Kuns, Retired District Judge. 


Kuns, Retired District Judge. 
This is an action to recover damages for wrongful 
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death under section 30-809, R. R. S. 1943. The appel- 
lants, Lawrence D. Gilbert and Virginia E. Gilbert, as 
coadministrators of the estate of Marcia D. Gilbert, de- 
ceased, filed their claim for damages for the wrongful 
death of their decedent in the estate of Jeffrey R. Vog- 
ler, deceased, in the county court of Webster County, 
Nebraska. An objection was filed to the allowance of 
the claim, and when no evidence was offered in sup- 
port thereof at the hearing on claims, the claim was 
disallowed. The order of disallowance was appealed to 
the District Court for Webster County, Nebraska. 
After the trial court dismissed the fourth amended pe- 
tition on appeal, an appeal was taken to this court. We 
reverse and remand the cause for further proceedings. 

The case never proceeded beyond the pleading stage 
and the only questions presented relate to rulings upon 
motions and a demurrer. Appellants filed a petition 
on appeal, with allegations of their representative ca- 
pacity, their status as heirs of the deceased, her death 
resulting from the wrongful act, neglect, or default of 
Jeffrey R. Vogler, deceased, and damage to them by 
reason thereof. A motion to make the allegation of the 
wrongful act, neglect, or default more definite and cer- 
tain was sustained. In a first amended petition, appel- 
lants added a narrative of the circumstances alleged to 
have occurred during the period from the evening of 
September 15, 1974, and ending with the discovery of 
the body of the decedent 5 days later together with a 
statement of the suspicions and conclusions of the ap- 
pellants and their argument that such matters consti- 
tuted a circumstantial showing that Jeffrey R. Vogler, 
deceased, had committed some wrongful act. A motion 
to strike was sustained, ordering in part that paragraph 
4 (f) relating to statements of Jeffrey R. Vogler be 
stricken. A second amended petition was then filed and 
a general demurrer thereto was sustained. Next, a mo- 
tion to strike was filed against a third amended peti- 
tion and sustained as to an allegation of a dollar amount 
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of general damages. Finally, a general demurrer was 
sustained to a fourth amended petition. When appel- 
lants failed to amend within the time allowed, the trial 
court dismissed the petition. A motion for a new trial 
assigned error as to the two orders sustaining motions 
to strike the allegations above mentioned and in the 
sustaining of the demurrer to the fourth amended pe- 
tition and the dismissal thereof. The trial court over- 
ruled the motion for new trial and appellants argue the 
same assignments here. 

Following the rulings as to each of the motions to 
strike, the appellants proceeded to file further amended 
petitions and complied with the orders of the court by 
not repeating the stricken allegations. No further ac- 
tion was taken by the court in this connection and 
none was necessary. An order sustaining a motion to 
strike some of the allegations of a pleading, without 
further judicial action, is not a final order and is not 
appealable. Barry v. Wolf, 148 Neb. 27, 26 N. W. 2d 
803; State ex rel. Sorensen v. State Bank of Omaha, 
131 Neb. 223, 267 N. W. 532. No assignment of error 
will lie against the rulings. 

Turning next to the question of the sufficiency of the 
allegations of the fourth amended petition to state a 
cause of action, it should be noted that the appellants 
repeated in each of their amended petitions the basic 
allegations concerning their capacity to sue, their sta- 
tus as next of kin to the deceased, her death by the 
wrongful act, neglect, or default of Jeffrey R. Vogler, 
deceased, and the damage to them by reason of such 
wrongful death. It is true that a lengthy narration of 
evidence, some of which would have been of dubious 
admissibility, together with argument concerning the 
probative effect of the evidence had been added by 
amendment. This material, being poorly pleaded, was 
probably not admitted by the demurrer. The rule is 
usually stated that a general demurrer admits all the 
allegations of fact of the pleading to which it is ad- 
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dressed which are issuable, relevant, material, and well- 
pleaded, but does not admit the pleader’s conclusions 
of law or fact; a general demurrer tests the substantive 
legal rights of parties upon admitted facts, including 
proper and reasonable inferences of law and fact which 
may be drawn from the well-pleaded facts. Johnson 
v. Ruhl, 162 Neb. 330, 75 N. W. 2d 717; Martindale v. 
State, 181 Neb. 64, 147 N. W. 2d 6; Krause v. State 
Farm Mut. Auto. Ins. Co., on rehearing, 184 Neb. 638, 
169 N. W. 2d 601; Kuester v. State, 191 Neb. 680, 217 
N. W. 2d 180. We have also said that the court, in 
considering a demurrer “ ‘* * * must assume that the 
facts are as alleged, and cannot assume the existence of 
any facts not alleged, nor find facts in aid of the plead- 
ing, nor hear evidence on the questions involved, nor 
consider what evidence may be introduced at the trial.’ ” 
Griffin v. Gass, 133 Neb. 56, 274 N. W. 193. See, also, 
State ex rel. Warren v. Kleman, 178 Neb. 564, 134 N. W. 
2d 254; Clark & Enersen, Hamersky, S. B. & T., Inc. v. 
Schimmel Hotels Corp., 194 Neb. 810, 235 N. W. 2d 870. 
This is not a situation in which there is a conflict be- 
tween general and specific allegations; if there were 
such a conflict, of course, the specific allegations would 
control. Sickler v. City of Broken Bow, 143 Neb. 542, 
10 N. W. 2d 462. It was also pointed out in that case 
that in ordinary actions, not involving extraordinary 
writs, pleadings should be construed liberally. 

The appellee had other alternatives available in ad- 
dition to the general demurrer to the fourth amended 
petition. It would have been proper to move to strike 
the allegations which amounted to mere evidence, ar- 
gument, or conclusions of fact or law. A motion to 
strike the petition or to dismiss the action for failure 
to comply with the orders of the court sustaining the 
motions to make more definite and certain might have 
been filed. As it was, appellee elected to demur gen- 
erally and thereby waived any right which she had to 
insist that the allegations of the petition be made more 
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definite and certain. Van Etten v. Medland, 53 Neb. 
569, 74 N. W. 33. 

In City of Friend v. Burleigh, 53 Neb. 674, 74 N. W. 
50, it was held that a petition for recovery under the 
Lord Campbell Act which alleged that the defendant 
by his wrongful act, neglect, or default caused the 
death of a person, whose personal representative acts 
in behalf of the next of kin who were damaged, stated 
a cause of action against a general demurrer. The ulti- 
mate facts alleged in the pleadings in this case meet 
this standard. The general demurrer should not have 
been sustained and the petition should not have been 
dismissed. When the issues have been made up and 
the actual evidence has been submitted, it will then be 
an appropriate time to decide any questions of the ade- 
quacy or sufficiency of the evidence. 

The judgment is reversed and the cause is remanded 
to the trial court with directions to overrule appellee’s 
general demurrer and to proceed in accordance with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

BosLauGH, J., dissenting. 

The fourth amended petition alleged the plaintiffs’ 
decedent died on September 15, 1974, as the result of a 
massive skull fracture. The circumstances alleged in 
the petition support an inference that Jeffrey R. Vogler 
may have been present at the time the fatal injury oc- 
curred, 

In paragraph 5 the petition alleged: “5. Claimants 
allege that Marcia D. Gilbert died as a result of the 
wrongful act, neglect or default of Jeffrey R. Vogler. 
The exact manner in which said Jeffrey R. Vogler 
caused the death of Marcia D. Gilbert is not known to 
the petitioners. But whether her death was caused by 
the willful and malicious act of Jeffrey R. Vogler or 
other wrongful neglect or default on the part of Jeff- 
rey R. Vogler the claimants assert that the conduct of 
the said Jeffrey R. Vogler, coupled with the circum- 
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stances related herein, indicate that he was culpable 
in the death of Marcia D. Gilbert, and that his wrong- 
ful act, neglect or default proximately caused her 
wrongful death.” 

It seems to me the petition alleged only a conclusion 
that Jeffrey R. Vogler caused the death of the plain- 
tiffs’ decedent and did not allege the facts as to how he 
caused her death. In my opinion the demurrer was 
properly sustained. 


IN RE APPLICATION OF DILTS TRUCKING, INC. 
Ditts TRUCKING, INC., APPELLANT, V. PEAKE, INC., ET AL., 
APPELLEES. 

249 N. W. 2d 732 


Filed January 26, 1977. No. 40757. 


1. Public Service Commissions: Administrative Law: Carriers. 
Under section 75-311, R. S. Supp., 1976, an applicant for a 
certificate of public convenience and necessity has the burden 
of showing that the authority he seeks is required by the 
public convenience and necessity, and the determination of that 
issue is peculiarly within the discretion and expertise of the 
Public Service Commission. 

2. Public Service Commissions: Administrative Law: Evidence: 
Appeal and Error. Where the evidence is in conflict, the weight 
of the evidence is for the determination of the Public Service 
Commission, and this court will not disturb an order of the 
Commission unless its order is illegal, arbitrary, capricious, or 
unreasonable. 

8. Public Service Commissions: Administrative Law: Evidence: 
Carriers. Although past operations, standing alone, are not 
conclusive proof of a public need for their continuance, they 
are, where not conducted in willful disregard of the law, en- 
titled to consideration in determining whether, on balance, the 
public convenience and necessity require authorization of such 
operation. 

4. Public Service Commissions: Administrative Law: Carriers. 
A carrier who previously operated under a certificate of public 
convenience and necessity issued by the Interstate Commerce 
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Commission, under the mistaken belief that he was performing 
services in interstate commerce and did not need a Nebraska 
certificate for his deliveries in Nebraska, was acting under 
“color of authority” where his previous operations were con- 
ducted openly, without defiance, and without knowledge that 
he was acting without proper authority. 

An applicant for a certificate of public 
convenience and necessity who has been operating under color 
of authority need not make the same showing under section 
75-311, R. S. Supp., 1976, that an applicant for new or extended 
authority must make, and there is a presumption that the pro- 
posed service is or will be required by present or future public 
convenience and necessity. 


Appeal from the Nebraska Public Service Commission. 
Reversed and remanded for further proceedings not in- 
consistent with this opinion. 


Arlyn L. Westergren of Stern, Harris, Feldman, Becker 
& Thompson, for appellant. 


James E. Ryan, and Rodney Peake of Peake & Navis, 
for appellees. 


Heard before WuiTeE, C. J., BosLtaucH, NEwTon, and 
BropDKEY, JJ., and Kuns, Retired District Judge. 


BRoDKEY, J. 

This is an appeal from an order of the Nebraska 
Public Service Commission denying an application of a 
trucking company for authority to transport anhydrous 
ammonia from a pipeline terminal at Greenwood, Ne- 
braska, to all other points in Nebraska. 

On May 14, 1975, Dilts Trucking, Inc., the appellant 
herein, applied to the Nebraska Public Service Com- 
mission for authority to transport anhydrous ammonia, 
in bulk, from the pipeline terminal of MAPCO, Inc., 
located near Greenwood, Nebraska, to all points in Ne- 
braska. Proper notice was given to all interested par- 
ties on May 19, 1975. On May 27, 1975, Becker & Sons, 
Inc., Peake, Inc., and Ruan Transportation Corporation 
filed a formal protest to the application. On June 5, 
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1975, Bulk Carriers, Inc., Central Transport Co., 
Wheeler Transport Service, Inc, Wynne Transport 
Service, Inc., and Herman Bros., Inc., also filed a for- 
mal protest to the application. All the protestants hold 
the authority sought by Dilts in its application. 

A hearing was held on the application on July 17, 
1975, at which time the application was amended such 
that it was restricted to traffic transported for the ac- 
counts of Olin Corporation (“Olin”) and Cominco 
American, Inc. (‘‘Cominco”). On December 4, 1975, 
the Commission entered an order denying the applica- 
tion, finding that Dilts had failed to meet its burden of 
proof regarding public convenience and necessity under 
section 75-311, R. S. Supp., 1976. On December 18, 1975, 
Dilts moved for a rehearing and after a hearing on 
January 5, 1976, the Commission overruled the motion 
on March 22, 1976. In its order, the Commission re- 
viewed the evidence adduced at the hearing on July 
17, 1975, and made a specific finding that Dilts had en- 
gaged in the unauthorized and illegal transportation of 
anhydrous ammonia in bulk from a pipeline terminal 
at or near Greenwood, Nebraska, to specified places in 
Nebraska since 1975, and stated with regard thereto as 
follows: “It is the opinion of this Commission that 
here the Applicant’s illegal operation cannot go unno- 
ticed and, in fact without penalty. A grant of this ap- 
plication would in fact reward the Applicant for its il- 
legal acts. To do so would only encourage a break- 
down in this Commission’s administration and enforce- 
ment of the Motor Carrier Act.” In its order the 
Commission also distinguished the case of Nashua Mo- 
tor Express, Inc. v. United States, 230 F. Supp. 646 (N. 
H., 1964), on remand, 96 M.C.C. 583, a case relied upon 
by Dilts in support of its position that its transporta- 
tion of anhydrous ammonia in Nebraska had been un- 
der “color of authority” because it held a certificate of 
public convenience and necessity issued by the Inter- 
state Commerce Commission on September 25, 1969, and 
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had at all times believed that the involved traffic was 
moving in interstate commerce for which transporta- 
tion it held the necessary authority, and that its op- 
erations had not been conducted in willful defiance of 
law. The Commission specifically found that Dilts was 
not operating under any “color of authority” issued by 
the Commission and concluded that a public need had 
not been established for applicant’s proposed service as 
required by section 75-311, R. S. Supp., 1976. Commis- 
sioner Eric Rasmussen filed a dissenting opinion to the 
order of the Commission, in which he disagreed with 
the conclusion of the Commission that Nashua could 
be distinguished: from the Dilts case; and expressed 
the opinion that Dilts is a “color of right” case and 
the evidence of past operations should be utilized in 
determining whether public convenience and necessity 
require the continuation of such operations. He con- 
cluded that it did; and stated that, based on legal prece- 
dent and the facts of the Dilts case, a sustaining of 
applicant’s motion to reconsider was warranted. Dilts 
then perfected its appeal from the orders of the Com- 
. mission, We reverse and remand for further proceed- 
ings. 

The testimony adduced at the hearing before the 
Commission may be summarized as follows. Clifford 
D. Dilts, the president and sole stockholder of Dilts 
Trucking, Inc., testified on behalf of the applicant, and 
filed a prepared statement. Dilts Trucking, Inc. 
(“Dilts”), currently holds a certificate of public con- 
venience and necessity, issued by the Interstate Com- 
merce Commission on September 25, 1969. This cer- 
tificate grants Dilts authority to carry anhydrous am- 
-monia, in bulk, from the pipeline terminal of MAPCO, 
Inc., located near Greenwood, Nebraska, to other points 
in Nebraska and adjoining states. 

Dilts began transporting anhydrous ammonia for 
Olin and Cominco from the Greenwood terminal to 
points in Nebraska in 1972, and did so until April 1975. 


Vou. 197] JANUARY TERM, 1977 463 


Dilts Trucking, Inc. v. Peake, Inc. 


At that time Dilts was informed by the Commission 
that its operation involved intrastate commerce, and 
that it must obtain appropriate authority from the 
Commission to make such shipments. Dilts immediately 
ceased its transportation of ammonia from Greenwood 
to other points in Nebraska, and Dahlsten Trucking 
took over the traffic which Dilts would have otherwise 
handled. Dilts leased Dahlsten Trucking six vehicles 
to assist Dahlsten in its operation, and these leases were 
approved by the Commission. 

Clifford D. Dilts testified that prior to April 1975, he 
had believed that his ICC certificate granted him the 
lawful authority to conduct the operations in question. 
He believed the traffic was interstate commerce because 
there is no actual storage facility at Greenwood, ex- 
cept a small “bullet” tank for transferring the am- 
monia to trucks, and the terminal at Greenwood ap- 
peared to be used soley for that purpose. The am- 
monia Dilts shipped originated from outside Nebraska. 
Dilts does not now contest the Commission’s interpre- 
tation of the intrastate nature of the shipments in 
question, but contends that its explanation of its belief 
that the shipments were interstate commerce shows 
that it had operated in good faith, and under the rea- 
sonable belief that its operation was a legitimate and 
lawful enterprise. Prior to April 1975, Dilts had never 
been advised that its transportation of traffic from 
Greenwood to points in Nebraska was unauthorized. 

In 1974, Dilts handled a total of 94 shipments of am- 
monia for Olin to points in Nebraska. From January 
to April 1975, Dilts handled a total of 73 shipments for 
Olin. During the same period, Dilts handled 4 ship- 
ments for Cominco. Dilts relies on these figures as evi- 
dence of the public need for the proposed service, and 
these facts also have import in regard to whether this 
is a “color of right” case. 

Mr. Stephen E. Store and Mr. Floyd Craig, employees 
of Olin and Cominco respectively, testified in support 


464 NEBRASKA REPORTS [Vou. 197 


Dilts Trucking, Inc. v. Peake, Inc. 


of Dilts’ application. Both stated that Dilts’ service 
had been outstanding, and that their companies would 
not be able to obtain the service they required if the 
application were denied. Craig testified that his ex- 
perience with the protestants was that they were sim- 
ply not interested in providing the equipment and serv- 
ice his company required, and Store stated that he at 
most got only vague promises of assistance when he ap- 
proached some of the protestants for service prior to 
each year’s seasonal movement of ammonia. Olin has 
occasionally tendered business to some of the protes- 
tants, but never to a significant degree; while Cominco 
used two of the protestants to handle shipments of am- 
monia in 1974 and 1975. Craig and Store acknowledged 
that the limited service the protestants have provided 
to their companies had been satisfactory, and that serv- 
ice at the Greenwood terminal has generally been ade- 
quate. Both Olin and Cominco have primarily relied 
on carriers which are not protestants in this case since 
Dilts terminated its operations in May 1975. 

Evidence was also received from witnesses testifying 
on the behalf of the protestants, Becker and Sons, Inc., 
Wheeler Transport Service, Inc., Ruan Transportation 
Corporation, Herman Bros., Inc., Wynne Transport 
Service, Inc., and Bulk Carriers, Inc. Summarizing, the 
evidence of the protestants was that they all have made 
Significant investments in motor carrier equipment; 
that their equipment is not being utilized to its full 
capacity; that some of them have solicited Olin and 
Cominco business with no success; that some of them 
have satisfactorily provided Olin and Cominco with 
service prior and subsequent to May 1975; that all 
are desirous and capable of serving Olin and Cominco 
in the future; and that all of them currently hold 
appropriate certificates of public convenience and nec- 
essity which authorize the transportation of anhydrous 
ammonia from Greenwood to other parts in Nebraska. 

Although the Commission found that Dilts is fit, 


Vou. 197] JANUARY TERM, 1977 465 


Dilts Trucking, Inc. v. Peake, Inc. 


willing, and able to properly perform the service pro- 
posed and to conform to the Commission’s rules and 
regulations, as previously stated, it denied the applica- 
tion on the grounds that Dilts failed to meet its burden 
of proof regarding public convenience and necessity; 
that Dilts is not a “color of right” case; and that Dilts’ 
illegal operation “cannot go unnoticed and, in fact with- 
out penalty.” 

In its brief on appeal, Dilts raises several assign- 
ments of error, but its principal contention is that the 
Commission erred in failing to find that the present 
and future public convenience and necessity requires a 
grant of its application; and argues that this case is a 
“color of right” case, and that a finding of inadequacy 
of existing service is not a prerequisite to the grant of 
authority for which Dilts has applied. It also contends 
that the Commission erred in denying the application 
in order to penalize Dilts for its past operations. 

Section 75-311, R. S. Supp., 1976, sets forth the re- 
quirements for the issuance of a certificate like that 
applied for in this case: “A certificate shall be issued 
to any qualified applicant therefor, authorizing the 
whole or any part of the operations covered by the ap- 
plication, if it is found after notice and hearing that the 
applicant is fit, willing, and able properly to perform 
the service proposed, and to conform to the provisions 
of sections 75-301 to 75-322.01 and the requirements, 
rules, and regulations of the commission thereunder and 
that the proposed service, to the extent to be author- 
ized by the certificate, whether regular or irregular, 
passenger or property, is or will be required by the 
present or future public convenience and necessity; 
otherwise such application shall be denied.” 

The only statutory requirement at issue in this case 
is whether the proposed service “is or will be required 
by the present or future public convenience and neces- 
sity,” inasmuch as the Commission found that Dilts had 
met the other statutory requirements. In Ruan Trans- 
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port Corp. v. Herman Bros., Inc., 192 Neb. 343, 220 N. W. 
2d 245 (1975), we held that the purpose of the Motor 
Carrier Act was to regulate common carriers for the 
public interest, and not to stifle competition, but to 
foster it. In that case we also held that the burden 
is on the applicant to show that the authority he seeks 
is required by the public convenience and necessity, 
and the determination of that issue is “peculiarly with- 
in the discretion and expertise” of the Commission. 

As set forth in Ruan, considerations deemed relevant 
to the issue of public convenience and necessity are: 
(1) Whether the operations proposed will serve a use- 
ful purpose responsive to public demand or need; (2) 
whether this purpose can or will be served as well by 
existing carriers; and (3) whether or not the purpose 
can be served by applicant in a specified manner with- 
out endangering or impairing the existing carriers con- 
trary to the public interest. See, also, Wells Fargo 
Armored Service Corp. of Nebraska, Inc. v. Banker’s 
Dispatch Corp., 186 Neb. 261, 182 N. W. 2d 648 (1971). 
It is also well established that where the evidence is in 
conflict, the weight of the evidence is for the deter- 
mination of the Commission and not this court. Neylon 
v. Petersen & Petersen, Inc., 183 Neb. 813, 164 N. W. 
2d 452 (1969). This court will not disturb an order of 
the Commission unless the Commission’s order is illegal, 
arbitrary, capricious, or unreasonable. See Canada v. 
Peake, Inc., 184 Neb. 52, 165 N. W. 2d 587 (1969). 

Ordinarily, the foregoing principles would dispose of 
the case at hand and mandate affirmance of the Com- 
mission’s orders. In this case, however, an additional 
issue is presented which requires consideration. As will 
be hereinafter demonstrated, different rules are applied 
in “color of right” cases than in ordinary applications 
for certificates of public convenience and necessity. If 
the Commission erred in its conclusion that Dilts was 
not a “color of authority” case and neglected or refused 
to apply the law applicable to such cases, then it would 
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appear that the Commission erred in the determination 
of what law was applicable in the instant case, and its 
order would be illegal and entitle the applicant to a 
further hearing before the Commission for a reconsid- 
eration of the evidence in the light of the correct prin- 
ciples of law. 

Dilts has operated as a carrier since at least 1972 un- 
der the assumption that its ICC certificate authorized 
it to do so, and therefore contends that this is a “color 
of right” case. A number of Nebraska cases, as well 
as federal cases, have recognized the principle that 
applicants who have previously operated under “color 
of right” need not make the same showing under sec- 
tion 75-311, R. S. Supp., 1976, as an applicant who pro- 
poses a completely new service. 

We discuss first the leading federal case on the sub- 
ject, which is Nashua Motor Express, Inc. v. United 
States, supra. In Nashua, a carrier applied for a grand- 
father certificate in 1936 which was not issued until 
March 1942, which he believed granted him certain au- 
thority. The carrier operated openly and without 
challenge until 1960, when it was advised that its opera- 
tions exceeded the authority granted in the grandfather 
certificate. The ICC denied the carrier’s application 
for extended authority to conform with its operations, 
or for a new certificate granting it the proper authori- 
ty, despite the fact that the carrier’s past operations 
were conducted under a misapprehension as to the 
scope of its certificate. The denial of the ICC was 
based on its finding that no inadequacy was shown in 
the protestants’ services. 

The federal District Court overruled the ICC, finding 
that “the absence of a finding of inadequacy is not 
alone sufficient to bar the issuance of a certificate when 
other factors justify a finding of public convenience and 
necessity. The element of inadequacy is thus not a con- 
trolling one, but is to be considered along with the 
‘other factors * * *.’ 230 F. Supp. at 653. On remand, 
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the ICC granted the carrier’s petition stating: ‘“Peti- 
tioner has conducted the considered operations for a 
substantial period of time. Although past operations, 
standing alone, are not conclusive proof of a public need 
for their continuance, they are, where not conducted 
in willful disregard of the law, entitled to considera- 
tion in determining whether, on balance, the public con- 
venience and necessity require authorization of such 
operations. Petitioner has provided a highly satisfac- 
tory service which has attracted a substantial volume 
of traffic from a number of shippers. Those support- 
ing the application have used petitioner’s service in the 
past, have come to rely on the superiority of its service, 
and strongly express their need for its continuance. 
Protestants cannot be said to rely upon such traffic, 
and we do not believe they will be injured seriously by 
a grant of authority enabling petitioner to continue 
such service. 

“Upon these facts, we do not believe that we can dis- 
regard the need expressed by shippers for the superior 
transportation service provided by petitioner. On bal- 
ance, therefore, we believe that the demonstrated 
needs of shippers for petitioner’s superior service out- 
weigh any adverse effect which a grant of authority 
might have on protesting carriers. We are satisfied 
that a need has been established for the proposed serv- 
ice to the extent indicated in our findings.” 96 M.C.C. 
583, at 586 (1964). 

The holding of the Nashua case to the effect that a 
showing of inadequacy of existing service is not a pre- 
requisite to the issuance of a certificate or a grant of 
additional authority has been adhered to in subsequent 
cases. See, Lemmon Transport Co., Inc. v. United 
States, 393 F. Supp. 838 (W. D. Va., 1975); Union 
Mechling v. United States, 390 F. Supp 391 (W. D. Pa., 
1974). The Nebraska Commission attempts to distin- 
guish Nashua on the basis that the carrier in Nashua 
was operating under a grandfather certificate, where- 
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as Dilts had no certificate at all for the particular op- 
eration in question from the Nebraska Public Service 
Commission. We do not believe the distinction is valid, 
as will be subsequently demonstrated in this opinion. 
We now review Nebraska cases which we believe are 
pertinent and persuasive. In Preisendorf Transport, 
Inc. v. Herman Bros., Inc., 169 Neb. 693, 100 N. W. 2d 
865 (1960), a carrier applied for a certificate to trans- 
port petroleum products after it was discovered that an 
earlier certificate granted to it was void. The carrier 
had operated for 10 years with the understanding that 
its certificate was proper, and an erroneous judgment 
of the Commission was the cause of the carrier’s un- 
derstanding that it had proper authority to operate. 
The Commission granted the carrier’s application for a 
proper certificate, and this court affirmed the Commis- 
sion’s order. This court held that it was proper to ad- 
mit evidence of past operations of an applicant when 
it is shown that those operations were conducted un- 
der color of right. The court stated: “In cases where 
new or extended original authority was sought, we 
have held that: ‘In determining the issue of public con- 
venience and necessity, controlling questions are 
whether the operation will serve a useful purpose re- 
sponsive to a public demand or need; whether this pur- 
pose can or will be served as well by existing carriers; 
and whether it can be served by applicant in a speci- 
fied operation without endangering or impairing the 
operations of existing carriers contrary to the public 
interest.’ In re Application of Moritz, 153 Neb. 206, 43 
N. W. 2d 603. See, also, In re Application of Canada, 
154 Neb. 256, 47 N. W. 2d 507; Christensen v. Highway 
Motor Freight, 158 Neb. 601, 64 N. W. 2d 99; Houk v. 
Peake, supra; Miller v. Consolidated Motor Freight, 
Inc., supra. Appellants offered evidence in support of 
each of these issues. However in cases such as now be- 
fore the court, where the applicant seeks to obtain a 
lawful certificate to continue in a business which it has 
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been operating under color of authority, we do not 
think it controls. Here it is apparent that this same 
business has been operated long enough that the origi- 
nal authority therefor from the commission was under 
a ‘Grandfather’ certificate. True the subsequent trans- 
fers of the authority were void but the various owners 
thereof continued to operate the business thereunder 
in good faith and, it is apparent, are still doing so. Six 
customers of the appellee testified that they had been 
using appellee’s services for various periods of time, that 
such services were very satisfactory, and that they would 
like to see appellee continue in business so they could 
use its services in the future. Under this situation we 
think the following quotations have application: 

“ «Successful operation in the past creates a presump- 
tion that public convenience and necessity require a 
continuance of such operation.’ Dougherty Storage & 
Van Co. Common Carrier Application, 3 M.C.C. 427.” 
(Emphasis supplied.) The principles enunciated in 
Preisendorf in regard to the color of right principle 
have been recognized and adhered to in subsequent 
cases. See, Canada v. Peake, Inc., supra; Neylon v. Pe- 
tersen & Petersen, Inc., supra; Andrews Van Lines, Inc. 
v. Nielsen & Petersen, Inc., 180 Neb. 764, 145 N. W. 2d 
084 (1966). 

This court has very recently decided a case which is 
pertinent to the question before us. In Groenewold v. 
Building Movers, Inc., ante p. 187, 247 N. W. 2d 629, 
the Commission granted a certificate of authority to an 
applicant for the moving of houses. The applicant had 
conducted prior operations without a certificate of any 
kind. We affirmed the decision of the Commission and 
held it proper to consider evidence of past illegal op- 
erations of the applicant where there is no willful and 
intentional violation. The analogy to Dilts is apparent, 
and clearly negates the attempt of the Commission to 
differentiate Nashua on the basis that Nashua was op- 
erating under a “grandfather” certificate, and hence 
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under “color of right.” In Groenewold the applicant 
had not operated under any type of certificate what- 
ever. The same was true in Wells Fargo Armored 
Service Corp. of Nebraska, Inc. v. Bankers Dispatch 
Corp., 188 Neb. 584, 198 N. W. 2d 195 (1972). In this 
case, Dilts had authority from the ICC to operate, and 
could reasonably have believed that he was performing 
services in interstate commerce. Dilts did misinterpret 
his certificate from the ICC, but did so openly, without 
defiance, and apparently without knowledge that he 
was acting without the proper authority. We think it 
is clear that the Commission should have treated this 
case as a “color of authority” case, and that it erred 
in interpreting Nashua as it did. The fact that Dilts 
misinterpreted an ICC certificate, rather than a Ne- 
braska certificate, should not prevent the Commission 
from properly considering Dilts’ past operations. See 
W. C. McQuaide, Inc., Extension—Air Freight, 108 
M.C.C. 24 (1968), where a carrier misinterpreted a 
stated certificate such that the carrier thought he was 
conducting intrastate operations rather than interstate 
operations. That case was treated as a “color of right” 
case when the carrier applied for an ICC certificate 
after discovery of error. Here, the Commission not 
only refused to treat the case as a “color of right” case, 
but also stated that Dilts’ illegal operation “cannot go 
unnoticed and, in fact without penalty.” It seems 
clear that the Commission not only refused to consider 
Dilts’ application in light of its previous color of au- 
thority, but punished it for its prior actions. 

We are of the opinion that under the facts of this 
case the action of the Commission was illegal, arbitrary, 
and unreasonable in light of the fact that it did not 
consider the application in accordance with applicable 
principles of law, which are that an applicant who has 
been operating under color of authority need not make 
the same showing that an applicant who has never op- 
erated must make, and that there is a presumption that 
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the proposed service is or will be required by the pres- 
ent or future public convenience and necessity. 

We, therefore, reverse and remand this cause for a 
reconsideration by the Commission under the evidence 
as a “color of right” case. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS 
NOT INCONSISTENT WITH THIS OPINION. 
Kuns, Retired District Judge, dissents. 


STATE SURETY COMPANY, A CORPORATION, APPELLANT, V. 
WILLIAM E. PETERS, TAX COMMISSIONER OF THE STATE 


OF NEBRASKA, ET AL., APPELLEES. 
249 N. W. 2d 740 


Filed January 26, 1977. No. 40773. 


1. Contracts: Principal and Surety. The liability of a surety on 
statutory undertakings is measured by the terms of the stat- 
ute rather than by the terms set forth in the agreement, where 
the two are in conflict, as the statute forms a controlling part 
of every such agreement. 

Courts construe the contract of a surety com- 
pany, acting for compensation, and of any other surety for hire, 
most strongly against the surety and in favor of the indemnity 
which the obligee has reasonable grounds to expect. 

8. Words and Phrases: Contracts: Bonds. The words “due and to 
become due” express a clear legislative intent to impose lia- 
bility for all sums due when the bond is filed. 

4. Statutes: Bonds. A statutory bond will be construed in the 
light of the purpose for which it is required as expressed in 
the statute. Accordingly, in view of the fact that the public 
has an interest in official and other statutory bonds, such bonds 
should be liberally construed to effect the purpose for which 
they were given and the ordinary rules of construction give way. 


Appeal from the District Court for Lancaster County: 
DALE E. FAHRNBRUCH, Judge. Affirmed. 


Edward F. Carter, Jr., of Barney & Carter, for appel- 
lant. 
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Paul L. Douglas, Attorney General, Ralph H. Gillan, 
and G. Michael Wiseman, for appellees. 


Heard before SpENcER, BosLauGH, McCown, NewrTon, 
CLINTON, and BRopDKEY, JJ. 


SPENCER, J. 

This is an action for a declaratory judgment 
for a determination of the liability of State Surety 
Company, appellant, upon a special fuel tax bond. The 
issues tried below and presented here are: (1) Does 
the bond have retroactive effect? (2) If not, do pay- 
ments of $8,405.16 made in June 1970, apply against 
the principal’s prebond liability, or should they be ap- 
plied to reduce appellant’s liability? (3) Was the lia- 
bility of appellant fixed and determinable on November 
8, 1972, so as to impose liability for interest? The 
court found the liability of appellant to be retroactive, 
and rendered judgment for the face amount of the bond, 
$15,000, with interest at the rate of 7 percent from No- 
vember 8, 1972. Plaintiff-appellant appeals. We af- 
firm. 

On or about May 27, 1969, Larry L. Thompson com- 
menced the sale of fuel in Fremont, Nebraska. He 
sold fuels which are subject to special fuel tax under 
the provisions of the special fuel tax act, sections 66- 
601 to 66-639, R. R. S. 1943. From that date through 
June 7, 1970, he continued said business without being 
licensed or bonded and without remitting to the State 
of Nebraska special fuel use tax due upon the sale of 
said fuels. 

Larry L. Thompson applied for a Nebraska special 
fuel dealer’s license and the same was granted to him 
on June 8, 1970, upon his posting a bond as required 
by section 66-609, R. R. S. 1943. This bond was issued 
by Nebraska Surety Company in the penal sum of 
$15,000. Nebraska Surety Company was thereafter ac- 
quired by, merged into, and became a part of the ap- 
pellant, State Surety Company. 
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Beginning in June 1970, Thompson started filing re- 
ports of special fuel sales, generally accompanying his 
reports with checks in the exact amount of the tax 
shown due for the months reported. Additionally, in 
June 1970, he also remitted two checks in the total 
amount of $8,405.16, the application of which is disputed 
by the parties. 

The parties have stipulated that the disposition of 
this case is entirely dependent upon application of the 
law to the undisputed facts of taxes due and payments 
made so that one of the following three conclusions ap- 
ply: 

“i, If the court determines the bond to have retroac- 
tive effect so as to render plaintiff liable for the princi- 
pal’s gas tax indebtedness incurred prior to June 8, 
1970, then and in that event the court should find plain- 
tiff obligated unto the State of Nebraska in the princi- 
pal sum of $15,000, which amount is the full face 
amount of the bond, together with such interest and 
costs as may be prescribed by law. Interest at 7% on 
$15,000 from November 8, 1972 to November 4, 1975 is 
$3,138.81. 


bess 


ii. If the court determines that the bond does not 
have retroactive effect so as to render plaintiff liable 
for the principal’s gas tax indebtedness incurred prior 
to June 8, 1970, and if the court determines that all 
payments made by the principal after June 8, 1970 ap- 
ply against the liability incurred during the term of 
this bond, then and in that event the court should find 
that the plaintiff has no liability to the State of Ne- 
braska upon its bond; and 

“iii. If the court determines that the bond does not 
have retroactive effect so as to render plaintiff liable 
for the principal’s gas tax indebtedness incurred prior 
to June 8, 1970, and if the court determines that all 
payments made by the principal after June 8, 1970, ex- 
cept: 
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“(a) the June 19, 1970 payment of $5,000.00 ap- 
pearing at Exhibit 2, page 209; and 
“(b) the June 24, 1970 payment of $3,405.16 ap- 
pearing at Exhibit 2, page 209; 
then and in that event the court should find plaintiff 
obligated unto the State of Nebraska in the principal 
sum of $7,612.44 plus interest and penalties to 11-4-75 of 
$5,333.26 together with such interest on the judgment 
and costs as may be prescribed by law.” 

The bond is executed on a form provided by the State. 
It is silent on the question of the surety’s liability for 
the principal’s past indebtedness. It simply provides 
that the surety and principal are jointly and severally 
bound in the penal sum of $15,000, and if the principal 
“shall make reports, pay all motor fuel taxes, penalties 
and interest which may be assessed or imposed against 
said principal, and maintain adequate records all of which 
are required by the provisions of the laws of the State 
of Nebraska and the regulations promulgated pursuant 
thereto, as the same now exist or may hereafter be en- 
acted or amended, in the way and manner and at the 
times provided in such laws, then these presents shall 
be void, otherwise the same shall be and remain in full 
force and effect.” 

Because this is a statutory bond, however, the lan- 
guage of the bond is not necessarily controlling. “The 
liability of a surety on statutory undertakings is meas- 
ured by the terms of the statute rather than by the 
terms set forth in the agreement, where the two are in 
conflict, as the statute forms a controlling part of ev- 
ery such agreement.” Stearns, Law of Suretyship (5th 
Ed., 1951), § 2.4, p. 14. 

In Sun Ins. Co. v. Aetna Ins. Co. (1959), 169 Neb. 94, 
98 N. W. 2d 692, we said: “The law at the time of the 
execution of a statutory bond is a part of it; if it gives 
to the bond a certain legal effect, it is as much a part 
of the bond as if in terms incorporated therein.” 

In that same case, we said: “Courts construe the 
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contract of a surety company, acting for compensation, 
and of any other surety for hire, most strongly against 
the surety and in favor of the indemnity which the 
obligee has reasonable grounds to expect.” 

The question then is how the statute in effect at the 
time the bond was executed may affect the instrument. 
The statute, section 66-609, R. R. S. 1943, provided: 
“No special fuel dealer’s license shall be issued to any 
person or continued in force unless such person has 
furnished a surety bond in such form and amount as 
the motor fuel tax administrator may require, but in 
a sum not less than one thousand dollars and not more 
than fifteen thousand dollars, to secure his compliance 
with the provisions of sections 66-601 to 66-640, and the 
payment of any and all taxes, including interest and 
penalties due and to become due under the provisions 
of sections 66-601 to 66-640. The amount of bond shall 
be fixed and determined by the motor fuel tax admin- 
istrator, in approximately two times the average 
monthly tax liability of the applicant.” (Emphasis sup- 
plied.) 

It is readily apparent that the words “due and to be- 
come due” are the controlling words herein. It is ap- 
parent to us that the words “due and to become due” 
express a clear legislative intent to impose liability for 
all sums due when the bond is filed. The District Court 
so held. 

Appellant argues the general law of the land has uni- 
formly been that suretyship agreements take effect 
from the date of their execution. That may be true. 
However, here the statutory language is a part of the 
surety bond. It specifically provides that the bond, at 
the time it is executed, covers the payment of any and 
all taxes, including interest and penalties, due and to 
become due. To accept appellant’s interpretation would 
be to construe this language out of the statute. This 
we refuse to do. 

Appellant further argues the word “due” must be in- 
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terpreted together with the words “or continued in 
force.” It suggests the statute is drafted to apply to 
both the issuance and the renewal of special fuel deal- 
ers’ licenses. The surety argues the language for li- 
censes issued is prospective for tax, interest, and penal- 
ties to become due. For a license continued in force, 
it assures compliance by requiring payment of taxes, 
including interest and penalties due and to become due. 
That is a possible interpretation, but we do not believe 
it to be the applicable one in this instance. We in- 
terpret the language “due and to become due” to ap- 
ply to original as well as continuing bonds. 

In Sun Ins. Co. v. Aetna Ins. Co. (1959), 169 Neb. 94, 
98 N. W. 2d 692, we said: “ ‘A statutory bond will be 
construed in the light of the purpose for which it is re- 
quired as expressed in the statute, * * *. Accordingly, 
in view of the fact that the public has an interest in of- 
ficial and other statutory bonds, such bonds should be 
liberally construed to effect the purpose for which they 
were given, and the ordinary rules of construction give 
way.’ ” 

We believe the Legislature did not by the inclusion 
of the words “continued in force” intend to restrict 
the application of the word “due” to such continued 
bond. Those words refer to the license, not the bond. 
They intend the cancellation of the license if a bond ex- 
pires or for any reason is canceled. The license will 
not be continued in force unless a valid surety bond is 
on file. 

We find the bond construed in the light of the stat- 
ute provides for retroactive effect. The surety is liable 
for the full amount of its bond and in accordance with 
the stipulation, plus interest since the date of the de- 
mand November 8, 1972. 

This resolution of the case eliminates any necessity 
to discuss the other issues raised. We affirm the judg- 
ment of the trial court. 

AFFIRMED, 
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Francis L. RICHARDS ET AL., APPELLEES, Vv. RONALD E. 
BYCROFT ET Ali, APPELLEES, IMPLEADED WITH CRANDELL 


DEVELOPMENT CORPORATION, APPELLANT. 
249 N. W. 2d 743 


Filed January 26, 1977. No. 40778. 


Contracts. The interpretation given a contract by the parties them- 
selves while engaged in the performance of the contract is one 
of the best indications of the true intent of the parties and, 
ordinarily, that construction of the contract should be enforced. 


Appeal from the District Court for Buffalo County: 
DonaLtp H. WEAverR, Judge. Reversed and remanded 
‘with directions. 


Munro & Munro, for appellant. 
Ross, Schroeder & Fritzler, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToN, CLINTON, and BropKEy, JJ. 


Bostaucu, J. 

This case arises out of a controversy concerning a 
contract for the sale of a tract of land in Kearney, Ne- 
braska. The contract was in the form of an offer to 
purchase by Crandell Development Corporation ac- 
cepted May 4, 1973, by Ronald E. Bycroft, one of the 
sellers and as agent for the other sellers. Bycroft 
owned an undivided one-half interest in the property. 

The contract provided for a purchase price of $75,000 
of which $7,500 was earnest money deposited in escrow, 
with the balance to be paid on final settlement. The 
contract further provided the sellers agreed to pay the 
expense of relocating a high pressure gas line which 
ran diagonally through the property. The contract 
provided the parties agreed to “close said purchase” 
within 90 days after the abstract of title was furnished 
for examination. In the event there were legal defects 
in the title of the sellers which could not be cured with- 
in a reasonable time the $7,500 downpayment was to be 
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refunded. In the event the buyer failed to perform, 
the deposit was to be retained by the sellers as liqui- 
dated damages. 

On January 3, 1974, the sellers agreed to extend the 
closing date to February 10, 1974, in consideration of 
the deposit by the purchaser of an additional $2,500 
as earnest money. On February 21, 1974, the parties 
entered into a memorandum agreement which ex- 
tended the closing date to April 10, 1974. This agree- 
ment provided the purchase price would be increased to 
$77,000 and the buyer would deposit an additional 
$3,000 with Lowe & Company, the seller’s real estate 
agent. The agreement further provided that in con- 
sideration for the extension of time the buyer “hereby 
authorizes Lowe & Company to pay off the mechanic’s 
lien” resulting from the moving of the gas line “out of 
monies which have been previously deposited by the 
Buyer with Lowe & Company.” The lien, which 
amounted to $7,556.48, was paid by Lowe & Company 
leaving a balance of $5,443.52 in the hands of the sel- 
ler’s agent. 

On March 29, 1974, a judgment in the amount of 
$8,016 in favor of Raymond Siebke, Jr., executor, was 
entered against Bycroft which became a lien on his in- 
terest in the property. On April 1, 1974, the interest of 
Bycroft was attached by the Federal Deposit Insurance 
Corporation in a suit concerning the Elm Creek State 
Bank. 

On April 13, 1974, the buyer requested additional time 
in which to close the transaction. On April 20, 1974, 
Crandell assigned its interest in the property to Motel 
6, Inc. 

On April 24, 1974, a judgment in the amount of 
$15,000 in favor of Anna L. Johnson, administratrix, 
was entered against Bycroft which became a lien on 
his interest in the property. On the same date Bycroft 
wrote to Lowe & Company requesting the balance on 
deposit less the agent’s expenses be paid to the sellers’ 
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attorney as liquidated damages. On April 26, 1974, 
John K. Hammer, acting in his own behalf and for the 
owners other than Bycroft, wrote to Lowe & Company 
stating that the owners other than Bycroft wished to 
proceed with the sale. 

On May 2, 1974, a judgment in the amount of $166,- 
041.99 in favor of the United States National Bank was 
entered against Bycroft which became a lien on his in- 
terest in the property. Although the record is not clear, 
apparently this judgment related to a mortgage from 
Bycroft to the bank. The amount of the mortgage, 
which was a lien on Bycroft’s interest, is not shown in 
the record. 

On May 9, 1974, the sellers other than Bycroft were 
notified that Motel 6, Inc., had deposited the balance of 
the purchase price in the bank and was ready to close 
when satisfied with the title. On May 15, 1974, By- 
croft again wrote to Lowe & Company demanding the 
net balance of the downpayment be sent to the seller’s 
attorney. 

Between April 20, 1974, and June 26, 1974, counsel 
for the sellers other than Bycroft and counsel for Cran- 
dell and Motel 6, Inc., attempted to work out an agree- 
ment with the lienholders that would permit the sale 
to be completed. On June 26, 1974, counsel concluded 
no agreement could be reached. Motel 6, Inc., reas- 
signed its interest to Crandell who then demanded the 
earnest money be refunded to him. 

This action was commenced by the sellers other than 
Bycroft to partition the property. Bycroft, Crandell, 
and the lienholders were joined as defendants. The 
only matter now in controversy is the disposition of 
the earnest money deposited by Crandell. The trial 
court held that the sellers were entitled to retain the 
$7,556.48 expended to move the gas line, and the balance 
of $5,443.52 should be refunded to Crandell. Crandell 
has appealed. There is no cross-appeal. 

The plaintiffs argue that time was of the essence of 
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the contract. The contract did not expressly provide 
that time was of the essence and the conduct of the 
parties shows that they did not so consider it. See 
Dowd Grain Co., Inc. v. Pflug, 193 Neb. 483, 227 N. W. 
2d 610. The interpretation given a contract by the par- 
ties themselves while engaged in the performance of the 
contract is one of the best indications of the true intent 
of the parties and, ordinarily, that construction of the 
contract should be enforced. Westbrook v. Masonic 
Manor, 185 Neb. 660, 178 N. W. 2d 280. 

Apparently, the sellers regard the sale as an advan- 
tageous one and readily agreed to extensions when 
Crandell had difficulty with financing the purchase. 
When Bycroft demanded the balance of the earnest 
money, the other sellers disavowed his claim and ad- 
vised Lowe & Company that they wished to proceed 
with the sale. On April 10, 1974, there were three liens 
against Bycroft’s interest. The mortgage to the bank, 
the Siebke judgment, and the attachment suit. Bycroft 
was then unable to perform and was in no position to 
declare a forfeiture. It is a fair inference from the 
record that Bycroft was merely trying to salvage what 
he could when he attempted to declare a forfeiture and 
obtain the balance of the earnest money from Lowe & 
Company. 

The remaining question is the construction to be 
placed on the memorandum agreement dated February 
21, 1974. In this agreement Crandell “authorized” Lowe 
& Company to use the $13,000 he had deposited as ear- 
nest money to pay off the mechanic’s lien for moving 
the gas line. 

The original contract provided the sellers would pay 
the expense of relocating the gas line. The memoran- 
dum agreement did not provide that Crandell agreed to 
assume this expense and if the sale to Crandell had 
been completed the expense would have been paid by 
the sellers. 

The entire contract was subject to the condition that 
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the sellers “have good, valid and merchantable title in 
fee simple.’ The memorandum agreement did not pur- 
port to modify this condition. The land has now been 
sold and the sellers have realized whatever benefit re- 
sulted from moving the gas line. It would be unrea- 
sonable to place the expense of moving the gas line up- 
on Crandell, without regard to whether the contract 
was ultimately performed, in the absence of a clear 
and specific agreement to that effect. 

The judgment of the District Court is reversed and 
the cause remanded with directions to enter a judgment 
for Crandell Development Corporation in the amount 
of $13,000 on its cross-petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, v. Epp1E ADDISON, 


APPELLANT. 
249 N. W. 2d 746 


Filed January 26, 1977. No. 40781. 


1. Criminal Law: Trial: Continuances. The matter of granting a 
continuance in a criminal case is peculiarly within the discre- 
tionary judgment of the trial court. 

2. Criminal Law: Constitutional Law: Right to Counsel: Continu- 
ances. The right to counsel, accorded under the Sixth Amend- 
ment, cannot be manipulated so as to obstruct the orderly pro- 
cedure in the courts or to interfere with the fair administration 
of justice. Requests for the appointment of new counsel on 
the eve of trial should not become a vehicle for achieving delay. 

3. Criminal Law: Habitual Criminals: Records: Tria!: Evidence. 
A judicial record of this state, or of any federal court of the 
United States, may be proved by the production of the original, 
or by a copy thereof, certified by the clerk or the person having 
the legal custody thereof, authenticated by his seal of office, if 
he has one. 

4. Statutes: Criminal Law: Public Officers and Employees. It must 
necessarily be presumed in the absence of any evidence to the 
contrary that the directions of the statute (§ 29-2401, R. R. S. 
1943) were carried out by the public officers involved. 
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5. Pleadings: Evidence: States. In the absence of the common law 
or statutes of any other jurisdiction in the United States being 
pleaded and presented this court will presume the common law 
or statutes of such other jurisdiction to be the same as ours. 


Appeal from the District Court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Charles Plantz, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, McCown, NEwrTon, 
CLINTON, and BropKEy, JJ. 


SPENCER, J. 

Defendant was convicted of the crime of uttering a 
forged instrument. He alleges three assignments of er- 
ror. (1) The insufficiency of the evidence to sustain a 
conviction. (2) The refusal to allow the public de- 
fender to withdraw, and denying a continuance so de- 
fendant could have other counsel. (3) In finding de- 
fendant to be an habitual criminal. We affirm. . 

On May 29, 1975, a person alleged to be the defend- 
ant purchased a case of beer at Harry’s Off Sale in 
Whiteclay, Nebraska. He gave Harry Heffron, the 
manager, a check in the amount of $36, received the 
case of beer worth $6.50, and the balance in cash. The 
check was payable to Eddie Addison, signed by Free- 
man Rapp, and bore the notation, “For Wages.” It was 
dated May 29, 1975, and drawn on the Stockmans Na- 
tional Bank, Rushville, Nebraska. It was returned by 
that bank with the notation, “no account.” 

Heffron identified the defendant as the person who 
had cashed the check, and testified defendant told 
him the check was for wages for work done for Free- 
man Rapp. Heffron did not know anyone named Free- 
man Rapp, but his partner told him over the phone that 
Freeman Rapp’s checks were good. The partner testi- 
fied that he had accepted Freeman Rapp’s checks be- 
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fore and that he did not know any other person in the 
area by the name of Freeman Rapp other than the 
one whose checks he had cashed. 

Freeman Rapp testified that he had not drawn the 
check. It did not bear his signature and he did not 
have an account in the Stockmans National Bank. He 
further testified he had not authorized anyone to draw 
checks in his name. He lived in South Dakota about 
60 miles from Rushville, Nebraska, and he had no 
knowledge of anyone else in the vicinity with the name 
of Freeman Rapp. He also testified he did not believe 
he had ever met the defendant. 

The assistant cashier of the Stockmans National 
Bank testified no Freeman Rapp had an account in the 
bank on May 29, 1975, and that she did not know any- 
one by the name of Freeman Rapp. The deputy sher- 
iff, who had served the subpoena on Freeman Rapp, 
testified that he knew no other Freeman Rapp in the 
area. 

Defendant was arraigned and bound over to the Dis- 
trict Court on July 21, 1975. The public defender was 
appointed to represent him. Defendant pled not guilty 
and trial was set for September 22, 1975. Defendant 
failed to appear at that time. Trial was rescheduled 
for February 2, 1976. An amended information was 
then filed, charging defendant with being an habitual 
criminal. 

On January 26, 1976, the public defender filed a mo- 
tion requesting leave to withdraw. On February 3, 
' 1976, prior to the selection of a jury to try the defend- 
ant, defendant, through the public defender, presented 
a motion for a continuance. After inquiry of the par- 
ties, the court overruled the request for a continuance. 
A jury was then empaneled with one alternate juror, 
and the court continued the trial to the jury to Feb- 
ruary 12, 1976. 

Before the commencement of the trial on February 
12, 1976, defendant’s counsel moved for a continuance. 
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He stated the defendant wished to obtain counsel of 
his own choice who would handle the case but would 
need a continuance because the new counsel was not 
ready to go ahead. The motion for continuance was 
overruled and the case proceeded to trial. 

We first consider the overruling of defendant’s mo- 
tion for a continuance. The only reason the defendant 
gave for his dissatisfaction with the public defender 
was his belief that the public defender was not inter- 
ested in his welfare. The matter of granting a con- 
tinuance in a criminal case is peculiarly within the 
discretionary judgment of the trial court. State v. Cole- 
man (1973), 190 Neb. 441, 208 N. W. 2d 690. Defendant 
made no showing as to any reason for his dissatisfac- 
tion with appointed counsel. What we said in State v. 
Coleman, supra, is particularly apt herein and is con- 
trolling: “This case directly raises the issue of the 
right of a criminal defendant to seek substitute counsel 
on the very eve of trial without demonstrating a good 
cause therefor, when the record shows that he has been 
represented throughout by court-appointed counsel in 
a diligent and competent manner. We hold that the 
right of counsel, accorded under the Sixth Amendment, 
cannot be manipulated so as to obstruct the orderly 
procedure in the courts or to interfere with the fair 
administration of justice. Requests for the appoint- 
ment of new counsel on the eve of trial should not be- 
come a vehicle for achieving delay. United States v. 
Llanes, 374 F. 2d 712 (2d Cir., 1967), cert. den., 388 U. 
S. 917. See, also, Ungar v. Sarafite, 376 U. S. 575, 84 
S. Ct. 841, 11 L. Ed. 2d 921.” 

We next consider defendant’s motion to dismiss on 
the sufficiency of the evidence. The check was pay- 
able to the defendant. It bears his purported endorse- 
ment. The State’s witness positively identified the de- 
fendant as the person who passed the check. Defend- 
ant attempted to discredit this identification on the ba- 
sis that the witness could not remember details about 
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what the person was wearing, whether he was alone, 
what day of the week it was, or whether there were 
other customers in the store. These, of course, all go 
to the credibility of the witness. A jury question was 
presented. The jury resolved the question against the 
defendant by finding him guilty. The State’s evidence 
was ample to support the finding. 

Defendant’s third assignment related to the habitual 
criminal proceedings. Records of three prior felony 
convictions were introduced. The court relied on two 
of those convictions in finding the defendant to be an 
habitual criminal, because the third one was then pend- 
ing in this court on appeal. That appeal was from 
_the same court on another conviction for uttering a 
forged instrument. We have since affirmed that con- 
viction. It is found at 196 Neb. 768, 246 N. W. 2d 213 
(1976). We note that reference was made therein to 
another case of like nature involving the defendant, 
191 Neb. 792, 217 N. W. 2d 468 (1974), in which we 
reversed and remanded a similar charge for a deficiency 
in the proof. 

The other two convictions which were considered by 
the District Court were a 1963 conviction in Scotts 
Bluff County, Nebraska, which involved a forged instru- 
ment, and a 1969 conviction in Pennington County, 
South Dakota, for third-degree forgery. 

In the Scotts Bluff County conviction, the defendant 
on February 11, 1963, was sentenced in the District 
Court for Scotts Bluff County as Edison Clown Horse 
to 3 years in the Nebraska Penal Complex after a plea 
of guilty. This record includes the fingerprint records 
of Edison Clown Horse, which were identified as match- 
ing those of the defendant. 

Defendant objected to the introduction of exhibit 5, 
which was the certified copy of his conviction, certi- 
fied by the clerk and authenticated by the seal of the 
office. The objection was properly overruled. In State 
v. Micek (1975), 193 Neb. 379, 227 N. W. 2d 409, we 
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said: ‘A judicial record of this state, or of any federal 
court of the United States, may be proved by the pro- 
duction of the original, or by a copy thereof, certified 
by the clerk or the person having the legal custody 
thereof, authenticated by his seal of office, if he has 
one.” 

Exhibit 7 is a certified copy of the conviction in 
South Dakota. It shows that on the 3lst day of Octo- 
ber 1969, the defendant, Eddie Addison, also known as 
Edison Clown Horse, entered a plea of guilty to a charge 
of third-degree forgery. He was sentenced to a term 
of 4 years in the South Dakota State Penitentiary. 
There is no objection to the introduction of this ex- 
hibit in the record. 

The defendant states in his brief: “There is no ques- 
tion as to the State’s having established twice convicted 
and twice sentenced. The defendant contends, however, 
that it was not adequately established that he was the 
person who was so convicted and sentenced.” There 
was positive proof that Eddie Addison, the defendant 
herein, was also one and the same person as Edison 
Clown Horse. Additionally, as noted above, the finger- 
prints of both defendant and Edison Clown Horse 
were compared and testimony was adduced that they 
matched and were made by one and the same person. 
It borders on the frivolous to argue that defendant was 
not one and the same person as the defendant covered 
in the records to prove the habitual criminal charge. 

The defendant further argues that the record does 
not contain proof that the defendant was actually twice 
committed to prison. Defendant’s argument has pre- 
viously been answered in State v. Bundy (1966), 181 
Neb. 160, 147 N. W. 2d 500. In that case we stated: 
“In Rains v. State, 142 Neb. 284, 5 N. W. 2d 887, this 
court in its opinion stated: ‘Defendant urges that 
proof of commitment, as required by the habitual crim- 
inal law, was lacking. We think not. Another statute, 
section 29-2401, Comp. St. 1929 (now section 29-2401, R. 
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R. S. 1943), provides that within 30 days after sen- 
tence, unless execution thereof be suspended, the con- 
victed person shall be delivered to the warden of the 
penitentiary, together with a copy of the sentence of 
the court, there to be kept until the sentence is served 
or a pardon granted. If sentence is suspended and the 
conviction subsequently affirmed, the same procedure is 
prescribed. It must necessarily be presumed in the ab- 
sence of any evidence to the contrary that the directions 
of the statute (section 29-2401, R. R. S. 1943), were car- 
ried out by the public officers involved. We think 
the proof offered is in all respects sufficient to sustain 
the finding of prior convictions within the meaning of 
section 29-2217, Comp. St. Supp. 1939 (now section 29- 
2221, R. R. S. 1943).’ The Illinois statutes on this point 
are not shown, but: ‘In the absence of the common 
law or statutes of any other jurisdiction in the United 
States being pleaded and presented we will presume 
the common law or statutes of such other jurisdiction 
to be the same as ours.’ Scott v. Scott, 153 Neb. 906, 
46 N. W. 2d 627, 23 A. L. R. 2d 1431. The defendant’s 
contention that the trial court erred in finding him a 
habitual criminal and sentencing him as such has no 
merit.” 

The record does not sustain defendant’s contentions 
with respect to any of the errors urged by him. The 
judgment is affirmed. 

AFFIRMED. 


FREDERICK W. BODE ET AL., APPELLANTS, V. FLOBERT IN- 
DUSTRIES, INC., A CORPORATION, ET AL., APPELLEES, 
LEONARD HOEFER ET AL., APPELLANTS, V. FLOBERT IN- 
DUSTRIES, INC., A CORPORATION, ET AL., APPELLEES. 

249 N. W. 2d 750 
Filed January 26, 1977. Nos. 40785, 40786. 


1. Property: Deeds: Conveyances. A conveyance must be con- 
strued with a view to carrying into effect the true intent of 
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the parties so far as it can be ascertained from the whole in- 
strument and is consistent with the rules of law. 

2. Property: Conveyances: Easements: Railroads: Carriers. <A 
conveyance to a railroad company of a right-of-way with a 
provision that the land shall revert in the event of the abandon- 
ment of its use for railroad purposes ordinarily conveys only an 
easement. : 

3. Conveyances: Chain of Title: Records: Property. A right or 
interest in a duly recorded conveyance will be effective as 
against all who derive title through the grantee, although the 
reservation is not expressed in subsequent deeds. Similarly, 
the fact that subsequent deeds contain no language showing 
exceptions made in a former deed within the chain of title does 
not abrogate or destroy such exceptions. 

4. Actions: Quiet Title. In an action to quiet title a recovery by 
a plaintiff must be based upon the strength of his own title 
and not upon any weakness in the title of his adversary. 

5. Conveyances: Property: Severance. An exception in a convey- 
ance operates to withdraw some part of the thing granted which 
would otherwise pass to the grantee under the general descrip- 
tion, which was in esse at the time of the conveyance and which 
until such conveyance and the severance thereby was comprised 
in the thing granted. 

6. Property: Conveyances: Intent. The courts with practical un- 
animity agree that the use of the technical word exception or 
reservation will not be allowed to control the manifest intent 
of the parties, but that such words will be given a fair and 
reasonable interpretation looking to the intention of the parties, 
which is to be sought from a reading of the entire instrument, 
and, when their intention is determined, it will be given effect, 
provided no settled rules of law are thereby violated. 


Appeals from the District Court for Antelope County: 
Merritt C. WarrREN, Judge. Affirmed. 


Stanley J. Oliverus, for appellants. 


Robert M. O’Gara of Marti, Dalton, Bruckner, O’Gara 
& Keating and Robert W. Smith, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, Cuiinton, and Bropkey, JJ. 


Per CuRIAM. 
We have before us two cases which were consolidated 
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for trial and for hearing in this court. Both involve 
title to abandoned railroad rights-of-way. One will 
be referred to as the Hoefer case and the other, the 
Bode case. In each instance former owners executed 
conveyances to the Fremont, Elkhorn and Missouri 
Valley Railroad Company. The conveyances were iden- 
tical except for the description of the land crossed by 
the rights-of-way. The conveyance to the Hoefer land 
was dated November 8, 1886, and to the Bode land, No- 
vember 22, 1886. 

The substance of the two conveyances is as follows 
except for a variation in the description and amount 
of consideration in the Hoefer case: “This Indenture, 
Made this 22d day of Novr. in the year of our Lord one 
thousand eight hundred and eighty-six * * *, Witness- 
eth: That whereas, the said Fremont, Elkhorn and 
Missouri Valley Railroad Company, party of the second 
part, is now constructing a railroad, * * *, and the 
said party of the first part being desirous of the con- 
structon of said railroad, and to aid the same by the 
grant herein made, in consideration of the premises 
and of the sum of Four Hundred & no/100 Dollars, 
* * * have given, granted, bargained, sold, conveyed 
and confirmed, and by these presents do give, grant, 
bargain, sell, convey and confirm, to the said party of 
the second part, and to its successors and assigns for- 
ever, for the purpose of constructing a railroad there- 
on, and for all uses and purposes connected with the 
construction and use of said railroad, a strip of land 
one hundred feet in width being fifty feet in width on 
each side of the center line of said railroad, wherever 
the same has been or may be definitely located over 
and across the West half of Section Thirty-six (36) 
Township Twenty-three (23) North, Range Seven (7) 
West of the sixth principal meridian. * * * To have, 
hold, and enjoy the lands above conveyed with the ap- 
purtenances and privileges thereto pertaining, and the 
right to use the said land-and material of whatsoever 
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kind within the limits of the said one hundred feet 
above conveyed, * * * unto the said party of the second 
part, * * *, and its successors and assigns, forever, for 
any and all uses and purposes connected with the con- 
struction, preservation, occupation and enjoyment of 
said railroad.” (Emphasis supplied.) 

The instrument also provides for a release by grantors 
of “all costs, expenses and damages” then or in the 
future sustained by reason of the construction and use 
of the railroad; that second party may remove earth 
or deposit earth “outside of said limits.” It provides 
that in the event of the failure to locate and construct 
said railroad within 10 years, or of its abandonment or 
change of route, “the land hereby conveyed, and all 
rights in and to the same, shall revert” to grantors, 
their heirs, and assigns. Grantors covenant that they 
are the owners and “lawfully seized and possessed” 
of said premises, that they are free from encumbrance, 
and that they will warrant and defend said lands 
against all lawful claims and demands. (Emphasis sup- 
plied.) 

The title to the Bode land, being school land, was 
derived from the State of Nebraska. It had been pur- 
chased on contract and conveyance to the railroad com- 
pany made prior to receipt of title by the purchaser. 
On February 18, 1887, the State deeded the railroad 
right-of-way containing 12 10/100 acres, in fee simple, 
directly to the railroad company. On January 10, 1902, 
the State conveyed the principal tract, less the 12 10/100 
acres deeded to the railroad company, to the assignee 
of the original contract purchaser. An assignee of the 
original purchaser conveyed to the railroad company 
on November 22, 1886, before receipt of title from the 
State. It is evident that the Bode predecessors in title 
did not at any time acquire more than an equitable 
interest in the railroad right-of-way land, title having 
remained in the State until the direct conveyance to the 
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railroad company. Under such circumstance, the plain- 
tiffs Bode cannot recover. 

In the Hoefer case the original owner derived title by 
patent from the United States. The patentee con- 
veyed to the railroad company by an instrument simi- 
lar to the one above mentioned. The patent was to 
160 acres and this land was conveyed as 160 acres to 
the second party in the chain of title, thereby convey- 
ing also any interest retained in the railroad right-of- 
way. The next two conveyances were for only 154 
acres and presumably did not cover the railroad right- 
of-way. At this point the land was transferred by will 
and simply described the quarter section as a whole. 
The next conveyance of the land stated “except for rail- 
way right of way.” The next conveyance, which was 
to the plaintiffs Hoefer, stated “except railroad.” 

The right-of-way through both the Hoefer and Bode 
properties was conveyed to the defendant Flobert In- 
dustries, Inc., by the railroad company. 

If the original conveyance of the right-of-way across 
the Hoefer land is a deed in fee simple determinable or 
conditional, the Hoefer claim of reverter is barred by 
section 76-107 and sections 76-299, et seq., R. R. S. 1943. 
We are constrained to hold, however, that only an ease- 
ment was transferred. The conveyance must be con- 
strued with a view to carrying into effect the true in- 
tent of the parties so far as it can be ascertained from 
the whole instrument and is consistent with the rules 
of law. See Carr v. Miller, 105 Neb. 623, 181 N. W. 
557. We held in that case that a conveyance “for ter- 
minal and railway purposes and uses” without a pro- 
vision for reversion was a conveyance in fee simple. 

In Blakely v. Chicago, K. & N. Ry. Co., 46 Neb. 272, 64 
N. W. 972, a grant “for right of way and for operating 
its railway only” was held to be only an easement. 

To the same effect is George v. Pracheil, 92 Neb. 81, 
137 N. W. 880. That case contained the same provisions 
as in the deed we deal with here relative to reverter 
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in the event of failure to construct the railroad or 
abandonment of it. It is stated therein: “The inten- 
tion of the grantor and grantee would seem to be that 
if the road is not built the title shall revert, or if it is 
abandoned then the title shall revert. The conveyance 
is apparently for the purpose only of enabling the road 
to occupy the strip for right of way alone, and that can 
give no more than an easement.” See, also, Annota- 
tion, 6 A. L. R. 3d 973. It therefore appears that since 
the railroad company acquired only an easement 
through the Hoefer land, on abandonment of the rail- 
road, the Hoefers would have a right of reentry if title 
to the railroad land is vested in them; otherwise the 
reversion would be to the heirs of Budd D. Tuttle who 
was the last to receive a conveyance of the entire quar- 
ter section. “A right or interest reserved in a duly re- 
corded conveyance will be effective as against all who 
deraign title through the grantee, although the reserva- 
tion is not expressed in subsequent deeds. Similarly, 
the fact that subsequent deeds contain no language 
showing exceptions made in a former deed within the 
chain of title does not abrogate or destroy such excep- 
tions.” 23 Am. Jur. 2d, Deeds, § 268, p. 303. 

“In an action to quiet title a recovery by a plaintiff 
must be based upon the strength of his own title and 
not upon any weakness in the title of his adversary.” 
Seidel v. City of Seward, 178 Neb. 345, 133 N. W. 2d 390. 
As heretofore noted in the chain of title, there are two 
deeds for limited acreages and two others excepting the 
railroad right-of-way. “* * * an ‘exception’ operates 
to withdraw some part of the thing granted which 
would otherwise pass to the grantee under the general 
description, which was in esse at the time of the con- 
veyance and which until such conveyance and the sev- 
erance thereby was comprised in the thing granted.” 
23 Am. Jur. 2d, Deeds, § 262, p. 297. 

“The courts with practical unanimity agree that the 
use of the technical word ‘exception’ or ‘reservation’ 
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will not be allowed to control the manifest intent of 
the parties, but that such words will be given a fair 
and reasonable interpretation looking to the intention 
of the parties, which is to be sought from a reading 
of the entire instrument, and, when their intention is 
determined, it will be given effect, provided no settled 
rules of law are thereby violated.” 23 Am. Jur. 2d, 
Deeds, § 274, p. 309. See, also, Kozak v. State, 189 Neb. 
525, 203 N. W. 2d 516. Although there was some dis- 
sension voiced in regard to the Kozak decision, in the 
present instance the rule seems clearly applicable. 

In view of the fact that two grantors in the chain of 
title conveyed only 154 acres out of the 160-acre tract, 
it would appear that the later grantors never acquired 
title to the reversionary interest held by the first two 
owners and that the term “exception” necessarily in- 
cluded the reversionary interest in the railroad right- 
of-way. We conclude that the plaintiffs Hoefer have 
failed to show a title sufficient to permit them to pre- 
vail in this action. 

The judgments of the District Court are affirmed in 
both cases. 

AFFIRMED. 

White, C. J., dissenting. 

I dissent in Hoefer v. Flobert Industries, Inc., No. 
40786, for the reasons stated in my dissent in Kozak v. 
State, 189 Neb. 525, 203 N. W. 2d 516. 

BosLAuGH and NewTon, JJ., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. DONALD MANFORD 


TOWLE, APPELLANT. 
249 N. W. 2d 754 


Filed January 26, 1977. No. 40804. 


1. Criminal) Law: Statutes: Courts: Work Release. Section 47- 
406, R. R. S. 1943, permits the court by written order to dis- 
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burse funds collected on work release. It may order the funds 
applied to a prisoner’s board, travel expense, and other incidental 
expenses. 

2. Criminal Law: Words and Phrases. Lodging is a major, not an 
incidental expense. 

The term ‘board’? has many connotations and 
is frequently held to include “lodging.” 

4. Municipal Corporations: Jails and Jailers: Costs. When a county 
and a city unite in the construction and maintenance of a jail, 
as is true in this instance, the cost of maintenance shall be di- 
vided equally except for the cost of providing food for prisoners. 

5. Work Release: Statutes: Costs. Section 47-404, R. R. S. 1943, 
provides that a prisoner having work-release privileges shall be 
liable for such costs incident to his confinement as the court 
deems appropriate and reasonable, if such are specifically set 
forth in the order granting work release. 

6. Criminal Law: Jails and Jailers: Costs. The expense of lodging, 
including the outlay for guards, laundry, lights, etc., is not a 
cost incident to confinement. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Reversed. 


Leonard Dunker, for appellant. 


Paul L, Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, McCown, NEwTon, 
CLINTON, and BropKEy, JJ. 


NEwrTOoN, J. 

This action involves monetary charges made against 
the defendant under a work-release program. Included 
in the charges was a sum amounting to $5.53 per day 
for lodging. We modify the order of the District, Court 
to dispense with this item. 


Defendant had been sentenced on a burglary charge 
to serve 60 days in the county-city jail and was granted 
work release. The jail is the joint property of the 
county of Lancaster and the city of Lincoln but is op- 
erated by the city. The county has contracted to re- 
imburse the city on a daily-rate basis for each prisoner 
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in order to meet its share of the expense of administra- 
tion. County prisoners on work release are charged 
$5.53 per day for lodging but this charge is not made 
to city prisoners. 

The statute, section 47-406, R. R. S. 1943, permits the 
court by written order to disburse funds collected on 
work release. It may order the funds applied to a pris- 
oner’s board, travel expense, and other incidental ex- 
penses. Lodging is a major, not an incidental expense. 
The term “board” has many connotations and is fre- 
quently held to include “lodging.” See, Black’s Law 
Dictionary (4th Ed.), p. 219; Heron v. Webber, 103 Me. 
178, 68 A. 744; Pollock v. Landis, 36 Iowa 651; In re 
Doubleday, 159 N. Y. S. 947, 173 App. Div. 739. Its in- 
terpretation is often dependent upon statutory con- 
struction. It is noted that section 47-307, R. R. S. 1943, 
provides that when a county and a city unite in the 
construction and maintenance of a jail, as is true in 
this instance, the cost of maintenance shall be divided 
equally except for the cost of providing food for pris- 
oners. It further provides that the cost for city pris- 
oners shall be provided by the city and the cost of 
county or state prisoners by the county. 

Section 47-404, R. R. S. 1943, provides that a prisoner 
having work-release privileges “shall be liable for such 
costs incident to his confinement as the court deems 
appropriate and reasonable,” if such are specifically set 
forth in the order granting work release. 

Expenses incurred in the maintenance and adminis- 
tration of a county or city jail are fixed expenses which 
have no relationship to the number of inmates. These 
are permanent, major expenses entirely unrelated to 
the confinement of an individual with work-release 
privileges. Consideration of the statutes cited leads us 
to the conclusion that the Legislature intended charges 
to be made only for items directly attributable to in- 
creased expense due to the confinement of the individ- 
ual prisoner, including such things as food, travel ex- 
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pense, laundry, etc. The charges made for lodging and 
administrative expense are unauthorized and the judg- 
ment therefor must be reversed. 
REVERSED. 
SPENCER and Cuinton, JJ., concur in the result. 


STATE OF NEBRASKA, APPELLEE, Vv. RopNEY L. STEWART, 


APPELLANT. 
250 N. W. 2d 849 


Filed February 2, 1977. No. 40329. 


1. Criminal Law: Constitutional Law: Homicide: Statutes: Death 
Penalty. The Nebraska death penalty statute, sections 29-2519 
to 29-2546, R. R. S. 19438, is not in violation of the Constitution 
of the United States or the Constitution of Nebraska. 

2. Criminal Law: Confessions: Minors: Parent and Child. The 
confession of a minor to the police is admissible in evidence 
when, on the totality of circumstances, it is knowingly, intel- 
ligently, and voluntarily made. Ordinarily it is not required 
that the minor be warned that he could be prosecuted as an 
adult, nor that his parents be notified prior to taking his state- 
ment, for his confession to be deemed voluntary. 

8. Criminal Law: Statutes: Courts: Jurisdiction: Minors: Auto- 
matic Review in Supreme Court. The District Court may prop- 
erly refuse to waive jurisdiction over a minor to juvenile court 
where it complies with the provisions of sections 29-1816, R. R. 
S. 1948, and 43-202.01, R. S. Supp., 1974, and where it makes 
a statement of its findings which provides sufficient speci- 
ficity to permit meaningful review by this court. 

4, Criminal Law: Courts: Plea Bargaining: Guilty Plea. <A crimi- 
nal defendant has no absolute right to have his guilty plea 
accepted, and the trial court may reject such a plea in the 
exercise of sound discretion. 

5. Criminal Law: Courts: Plea Bargaining. The trial court is 
afforded a large measure of discretion in deciding whether or 
not to accept plea bargain arrangements. 

6. Criminal Law: Courts: Indictments and Informations. Before 
a county attorney can dismiss an information, it is first nec- 
essary that approval of the court to do so be obtained. 

7. Criminal Law: Homicide: Courts: Evidence. The general rule 
is that admissibility of photographs of a gruesome nature 
rests largely in the discretion of the trial court; and although 
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the probative value of such evidence should be weighed against 
its prejudicial effect before it is admitted, if a photograph il- 
lustrates or makes clear some controverted issue in a homicide 
case, a proper foundation having been laid, it may be received, 
even if it is gruesome. 

8. Criminal Law: Homicide: Courts: Instructions. It is the duty 
of the court, in a homicide case, to instruct the jury only on 
those degrees of homicide as find support in the evidence. 

9. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Death Penalty: Automatic Review in Supreme 
Court. The procedure to be followed in applying the aggra- 
vating and mitigating factors of section 29-2523, R. R. S. 1943, 
is not a mere counting process of those factors, but rather a 
reasoned judgment as to what factual situations require the 
imposition of death, and which can be satisfied by life im- 
prisonment in light of the totality of the circumstances pres- 
ent. Review by this court guarantees that the reasons pres- 
ent in one case will reach a similar result to that reached under 
similar circumstances in another case. 

10. Criminal Law: Statutes: Aggravating and Mitigating Circum- 
stances: Proof. The facts on which the finding of an aggra- 
vating circumstance referred to in section 29-2523, R. R. S. 
1943, is based, must be proved beyond a reasonable doubt. 

11. Criminal Law: Homicide: Statutes: Aggravating and Mitigat- 
ing Circumstances: Time. Subsection (1)(a), of section 29-2523, 
R. R. 8. 19438, should be applied only to criminal activity con- 
ducted prior to the events out of which the charge of murder 
arose. 

12. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 

Circumstances. Subsection (1) (b), section 29-2523, R. R. S. 

1948, is applicable where the purpose of the murder was to 

conceal a theft, or to conceal the defendant’s identity as a 

thief. 

: : : Subsection (1)(c), section 
29-2523, R. R. S. 1948, applies only to the hired gun, the hirers 
of the gun, and to murder motivated by a desire for pecuniary 
gain, as in the case of the murder of an insured by the bene- 
ficiary, or the murder of a testator by a legatee or devisee. 

: : Subsections (1)(b) and (1)(c), 

section 29-2523, R. R. S. 1948, are separate and distinct cir- 

cumstances, and will be construed so as not to overlap. 

15. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Words and Phrases. The term “heinous, atro- 
cious, or cruel” as set out in subsection (1)(d), section 29-2523, 


13. 


14. 
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R. R. S. 1943, is to be directed at the conscienceless or pitiless 
crime which is unnecessarily torturous to the victim, and the 
words “or manifested exceptional depravity by ordinary stand- 
ards of morality and intelligence” are applicable only to those 
situations where depravity is apparent to such an extent as 
to obviously offend all standards of morality and intelligence. 
The standard encompasses acts which are totally and sense- 
lessly bereft of any regard for human life. 

Crimina] Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances. Subsection (1)(e), section 29-2523, R. R. S. 
1948, applies only when the defendant actually committed an- 
other murder, and not when the defendant only attempted to 
commit another murder. 


: Subsection (1)(f), section 
29-2523, R. R. S. 1943, applies to those situations where the 
act of the defendant jeopardizes the lives of more than two 
other persons, such as the use of bombs or explosive devices, 
the indiscriminate shooting into groups, or other like situations. 
Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Minors. Subsection (2)(d) of section 29-2523, 
R. R. S. 1948, should be applied as a mitigating circumstance to 
a 16-year-old defendant who has no criminal record nor sig- 
nificant history of prior criminal activity. ; 

Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Death Penalty. Under section 29-2522, R. R. S. 
1948, a sentence of death should not be imposed where the weight 
of the mitigating circumstances approaches, or equals, the 
weight of the aggravating circumstances. It is not required that 
the mitigating circumstances outweigh the aggravating cir- 
cumstances. 

Criminal Law: Homicide: Statutes: Death Penalty: Automatic 
Review in Supreme Court. The remedy provided by section 29- 
2308, R. R. S. 1948, is an additional remedy, which may be em- 
ployed by this court in cases involving capita] offenses. The 
provisions of sections 29-2519 to 29-2523, R. R. S. 1943, are not 
exclusive. 


Appeal from the District Court for Douglas County: 


THEODORE L. RICHLING, Judge. Affirmed as modified. 


Frank B. Morrison, Stanley A. Krieger, David E. Ken- 


dall, Peggy C. Davis, and Anthony G. Amsterdam, for 
appellant. 
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Paul L. Douglas, Attorney General, and Paul W. Sny- 
der, for appellee. 


Heard before WuirTr, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkKEy, JJ. 


BRODKEY, J. 

This is an appeal from the verdict of a jury, finding 
the defendant guilty of both first-degree murder and of 
shooting with intent to kill, wound, or maim; and also 
from the sentences imposed. 

On January 30, 1975, the defendant was charged un- 
der a Grand Jury indictment which alleged in count I 
that he “did purposely and of his own deliberate and 
premeditated malice kill Thomas Ehlers,” and in count 
II that he “did maliciously shoot Daniel Evans with the 
intent to kill, wound, or maim Daniel Evans.” The de- 
fendant plead not guilty to both charges on February 6, 
1975. 

Trial was had commencing July 29, 1975, and the jury 
returned a verdict of guilty on both counts on July 31, 
1975. On August 20, 1975, the trial court, after a hear- 
ing pursuant to sections 29-2519 et seq., R. R. 8. 1943, 
sentenced the defendant to death on the charge of pre- 
meditated murder, and to 15 to 50 years imprisonment 
on the charge of shooting with intent to kill, wound, or 
maim. The defendant has now appealed his convictions 
and sentences to this court. We modify and affirm. 

During the summer of 1974, the defendant, a 16-year- 
old high school student, became acquainted with 
Thomas Ehlers and Daniel Evans. In July or August 
1974, Evans and Ehlers began to supply marijuana to 
the defendant, who agreed to sell it for them under an 
arrangement whereby the defendant was to pay the 
two suppliers a specified price for the marijuana he 
sold, and retain any excess money he received from the 
sales. 

In one instance, Evans and Ehlers gave the defend- 
ant 12 bags of marijuana to sell for $10 per bag. The 
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defendant was to pay them a total sum of $100 on the 
transaction. The defendant sold seven bags, and gave 
Ehlers and Evans $70, but kept the remaining five 
bags for himself, telling the two suppliers that he had 
been arrested and that the five bags had been confis- 
cated by the police. When Ehlers and Evans discovered 
this was not true, they confronted the defendant, but 
continued to supply him with marijuana. The defend- 
ant would return marijuana that he did not sell, but 
began to “pinch” some from the unsold bags that he re- 
turned. The defendant stated that he began to pinch 
some of the marijuana because he felt that he was not 
receiving adequate compensation for his sales. 

Ehlers and Evans became angry over the defendant’s 
deception and his failure to pay them the money he 
owed at that time, about $50; and confronted him on 
Thursday, January 16, 1975, approximately 10 days be- 
fore the shootings involved in this case. Evans testified 
that he and Ehlers were “pretty mad,” and that they 
yelled at the defendant on this occasion. Evans told 
the defendant that he did not want a fight to arise 
out of the situation. The defendant’s version of this 
confrontation was somewhat different. He stated that 
Evans and Ehlers at that time threatened him with 
wrenches, and that Ehlers threatened to kill or beat 
him. The defendant told them that he would pay them 
some money on his indebtedness on the following Tues- 
day. 

According to Evans, the defendant telephoned him 
on Sunday, January 19, 1975, and told him that he, the 
defendant, had a buyer for 2 pounds of marijuana, and . 
that the profit from such sale would make up what 
the defendant owed to Evans and Ehlers. The defend- 
ant stated that Evans initiated this proposed transac- 
tion, although on cross-examination he testified that 
he was unsure who made the initial suggestion. In any 
event, the proposed sale was discussed during the fol- 
lowing week, and Evans located a person who could 
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provide 2 pounds of marijuana. A compromise was 
reached on a rendevous, which was to take place Satur- 
day evening, January 25, 1975. Evans did not want to 
meet the ultimate buyer, and the defendant wanted to 
meet no one but Evans and Ehlers. The two suppliers 
agreed to meet the defendant and drive him to a place 
near the buyer’s house; the defendant would then get 
the money from the buyer, and come back to retrieve 
the marijuana. The proposed sale price for the mari- 
juana was $600. 

The defendant had not, in fact, located a buyer, and 
he stated that he simply intended to “rip them (Evans 
and Ehlers) off for whatever I could get.” Defendant 
testified that prior to the meeting, he decided to take a 
gun to protect himself because he knew the two sup- 
pliers were angry with him, and he decided to take a 
can of gasoline so that he could cover up any shooting 
which might occur. Evans and Ehlers met the defend- 
ant in Ehler’s van at 7:30 p.m., on January 25, 1975, 
and the defendant told them that the gasoline was for a 
friend he was meeting after the sale was completed. 
The defendant directed the two suppliers to Rose Ave- 
nue, near 16th and Boyd Streets, in Omaha and told 
them to stop the van. 

Evans testified that when the van finally stopped, 
he suddenly felt as though he had been hit in the back 
of the head. He stated he heard two shots, that no 
warning was given before the shots were fired, and 
that no conversation took place when the van stopped. 
The defendant fatally shot Ehlers, who died instantane- 
ously, and wounded Evans. Evans fell to the floor_of 
the van, and observed the defendant spreading gas in 
the van and igniting it. Evans then jumped out of the 
van and rolled in the snow to extinguish his burning 
clothing. Evans had been shot through the right eye, 
and suffered first and third degree burns on the body. 

The defendant’s version of the shootings differed in 
some respects. He stated that he had placed a bag of 
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marijuana under his coat while in the van, and that he 
intended to leave with the bag, telling Evans and Eh- 
lers that he was going to get the money from the 
buyer. When the van stopped, Evans allegedly told the 
defendant that he was not going anywhere, and reached 
into his left pocket and pulled out something with a 
square handle that resembled a gun. The defendant 
pushed Evans forward, and Evans told Ehlers to grab 
the defendant. The defendant shot Ehlers, and then 
shot Evans. He then spread the gasoline, ignited the 
van, took the other bag of marijuana, and left. Evans 
stated that he had no gun on the night of the shoot- 
ings, and that neither he nor Ehlers had threatened 
the defendant prior to the shootings. No weapon was 
found in the van after the shootings. Evans advised 
the police at the hospital that Rodney Stewart had shot 
him. 

Police officers went to Stewart’s home shortly after 
the discovery of the crimes. The defendant was not 
home at that time, but the defendant’s father discov- 
ered that his revolver, five shells, and his gasoline can 
were missing. The defendant’s parents brought him 
to the police station at about 10 p.m. that night, 
where he was questioned and subsequently confessed to 
the shootings. Additional facts will be subsequently re- 
ferred to in connection with the discussion of specific 
issues. 

The defendant lists 11 assignments of error which 
may be summarized as follows: (1) The Nebraska 
death penalty statute is unconstitutional under both 
the federal and Nebraska Constitutions in that capital 
punishment is cruel and unusual punishment, it does 
not comply with the standards set forth in Furman v. 
Georgia, 408 U. S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 
(1972), and fails to provide for a jury determination of 
mitigating and aggravating circumstances; (2) the ag- 
gravating and mitigating circumstances contained in 
section 29-2523, R. R. S. 1943, are unconstitutionally 
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vague and indefinite, and were misapplied in this case; 
(3) the District Court committed reversible error in 
(a) overruling the defendant’s motion to suppress the 
confessions of the defendant, (b) denying defendant’s 
motion to transfer the case to juvenile court, (c) re- 
fusing to accept the defendant’s plea of guilty to count 
I and refusing to dismiss count II of the indictment, 
(d) admitting into evidence photographs of the de- 
ceased, and (e) refusing to instruct the jury on the 
crime of mansalughter; and (4) that the sentence was 
excessive. These assignments of error fall into three 
main groups: (1) Those referring to the validity of the 
convictions because of alleged errors occurring in pre- 
trial proceedings, and in the trial itself; (2) those re- 
ferring to the application of the Nebraska death pen- 
alty statute in this case; and (3) those challenging the 
constitutionality of the Nebraska death penalty statute 
on various grounds. 

In the assignments falling in the latter group, the de- 
fendant contends that the Nebraska death penalty stat- 
ute is unconstitutional under both the federal and Ne- 
braska Constitutions for the reasons that capital pun- 
ishment is cruel and unusual punishment under the 
Kighth and Fourteenth Amendments to the United 
States Constitution, and under Article I, section 9, of 
the Bill of Rights, of the Nebraska Constitution; that 
it violates the Sixth, Eighth, and Fourteenth Amend- 
ments to the United States Constitution in failing to 
provide for a jury determination of mitigating and ag- 
gravating circumstances; and that the aggravating and 
mitigating circumstances contained in section 29-2523, 
R. R. S. 1943, are unconstitutionally vague and indefi- 
nite. The assignments of error all involve constitu- 
tional challenges which have been considered, discussed, 
and disposed of, contrary to the defendant’s conten- 
tions, by this court in State v. Rust, post p. 528, 250 
N. W. 2d 867, and State v. Simants, post p. 549, 250 
N. W. 2d 881, and therefore need not again be dis- 
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cussed in this opinion. For the reasons given in those 
cases, we hold that the defendant’s attack on the con- 
stitutionality of the Nebraska statute is without merit, 
and proceed to discuss the defendant’s other assign- 
ments of error separately, beginning with those regard- 
ing the validity of his convictions. 

We first consider his claim that the District Court 
committed reversible error in not suppressing the con- 
fessions of the defendant. The relevant facts are that 
two statements or confessions were given by the de- 
fendant to the police following their interrogation of 
him at the police station. The first was given on the 
night of the crime after the defendant’s parents 
brought him to the police station; and the second was 
given in the afternoon of the next day. Only the sec- 
ond statement, exhibit 22, was received in evidence at 
the trial itself. 

The defendant acknowledged in the suppression 
hearing that prior to giving both statements, he was 
given the required Miranda warnings, and that his 
statements were voluntary and not given as the result 
of any coercion, promises, or inducements. The defend- 
ant contended that he was under the influence of mari- 
juana when he gave the first statement, but admitted 
that he was not under the influence of alcohol or drugs 
at the time the second statement was given. The latter 
statement was typed by a police officer as the defend- 
ant answered questions and gave his version as to what 
had transpired. After the statement was typed, the de- 
fendant read it, initialed each page, signed it, and indi- 
cated that he understood what it contained. The trial 
court found that the totality of circumstances indicated 
knowing, voluntary, and intelligent confessions on the 
part of the defendant. 

The defendant contends that his second confession 
was taken without first notifying his parents, and that 
it was therefore involuntary and inadmissible. He also 
relies on the case of State v. Pike, 516 S. W. 2d 505 (Mo, 
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App., 1974), in support of his proposition that before 
the confession of a juvenile can be deemed voluntary, 
the juvenile must be warned that he could be prose- 
cuted as an adult. That case and other Missouri cases 
do stand for that proposition. See State v. McMillian, 
514 S. W. 2d 528 (Mo., 1974). Finally, the defendant 
argues that his first confession was involuntary because 
he was under the influence of marijuana at the time he 
made it. 

Three recent Nebraska cases indicate that the de- 
fendant’s contentions are without merit. State v. Mc- 
Donald, 195 Neb. 625, 240 N. W. 2d 8 (1976); State v. 
Lytle, 194 Neb. 353, 231 N. W. 2d 681 (1975); State v. 
Russell, 194 Neb. 64, 230 N. W. 2d 196 (1975). Those 
cases follow the well-established rule that a confession 
is admissible when it is knowingly, intelligently, and 
voluntarily made; and in all three this court followed a 
“totality of circumstances” test, under which the age 
and mental condition of the defendant, the role of the 
defendant’s parents, and other factors are merely cir- 
cumstances to consider in regard to the question of 
whether a minor’s confession is knowing, intelligent, 
and voluntary. In each case the court upheld the ad- 
mission in evidence of the confession of a minor either 
16 or 17 years of age. Those cases indicate that there is 
no requirement in Nebraska that a juvenile must be 
warned that he can be prosecuted as an adult before his 
confession can be deemed voluntary, nor that the juve- 
nile’s parents be notified prior to taking his statement. 
In this. case, unlike the cases on which the defendant 
relies, the police officers did not indicate to the defend- 
ant that he would be prosecuted as a juvenile, but gave 
him standard Miranda warnings. The defendant’s par- 
ents were with him prior to his giving his first state- 
ment, and he acknowledged in his second statement that 
he had spoken to his parents prior to giving that state- 
ment. In reviewing the record, our conclusion is that, 
on the totality of circumstances, the defendant’s state- 
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ments were clearly knowing, voluntary, and intelligent, 
and the District Court did not commit error in over- 
ruling defendant’s motion to suppress his confessions, 
and in admitting the second confession into evidence 
in the trial. 

Defendant next contends that the District Court com- 
mitted reversible error in denying his motion to trans- 
fer the case to Juvenile Court. This motion was filed 
pursuant to the provisions of section 29-1816, R. R. S. 
1943, which provides that a juvenile may move the Dis- 
trict Court to waive jurisdiction in his case to the Juve- 
nile Court, and also requires a hearing on the mo- 
tion. That section also provides: “After considering 
all the evidence and reasons presented by both par- 
ties, pursuant to section 43-202.01, the case shall be 
transferred unless a sound basis exists for retaining 
the case,” and requires that the court shall set forth 
findings for the reason for its decision. The trial court 
in this case did set forth its reasons for retaining juris- 
diction of the case, specifically mentioning five factors. 
Defendant contends that the trial court abused its dis- 
cretion in not considering all the criteria as set out in 
section 43-202.01, R. S. Supp., 1974. 

Defendant’s argument is without merit. In Kent 
v. United States, 383 U. S. 541, 560, 561, 86 S. Ct. 1045, 
16 L. Ed. 2d 84 (1966), the Supreme Court, in review- 
ing a District of Columbia statute which permitted ju- 
venile courts to waive jurisdiction over minors to adult 
criminal courts, stated that the juvenile court must ac- 
company its waiver order with the statement of the 
reasons or considerations therefore and that such a 
statement “must set forth the basis for the order with 
sufficient specificity to permit meaningful review.” 
Also in Breed v. Jones, 421 U. S. 519, 95 S. Ct. 1779, 44 
L. Ed. 2d 346 (1975), the court stated: “However, the 
Court has never attempted to prescribe criteria for, or 
the nature and quantum of evidence that must support, 
a decision to transfer a juvenile for trial in adult court.” 
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Thus the Supreme Court has never established stand- 
ards which the states must apply in determining 
whether a person should be tried as a juvenile or as an 
adult. It has only held that a hearing must be had; 
that the reasons for the decision must be given with 
sufficient specificity to permit meaningful review; and 
that a person cannot be tried in both juvenile and adult 
court. It is to be noted that the Nebraska statute pro- 
vides for a hearing, sets forth relevant considerations, 
and provides for an ultimate judicial determination on 
the issue of transfer. Nebraska law is clear that juve- 
nile courts do not have the sole and the exclusive juris- 
diction of children under 18 years of age who have vio- 
lated law. State v. Grayer, 191 Neb. 523, 215 N. W. 
2d 859 (1974). See, also, § 43-202(3)(b), R. S. Supp., 
1974; and State v. Lytle, supra. The question presented, 
therefore, is whether the trial court complied with the 
statutory scheme, set forth above; and whether or not 
it abused its discretion. 

The written findings of the trial court in regard to 
waiver of jurisdiction to the juvenile court refer to five 
of the eight considerations listed in section 43-202.01, 
R. S. Supp., 1974. That section requires the considera- 
tion of the enumerated items, but nowhere does the 
statute require that the court refer to all eight con- 
siderations in its findings. Section 43-202.02, R. S. Supp., 
1974, only requires that the court “set forth findings for 
the reason for its decision.” The defendant contends 
that the trial court did not consider all the items listed 
in section 43-202.01, R. S. Supp., 1974, because its writ- 
ten order does not refer to all those items. 

While it would have been preferable for the trial 
court to refer to all the considerations set forth in sec- 
tion 43-202.01, R. S. Supp., 1974, in its order, the stat- 
ute in question does not require the court to do so. In 
this case, the court did make a separate statement of its 
findings which appears to comply with the statute and 
which provides sufficient specificity to permit mean- 
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ingful review by this court. We conclude that the trial 
court substantially complied with the statutory scheme 
set forth above, and that it did not abuse its discre- 
tion in concluding from the evidence that a “sound ba- 
sis exists for retaining this case.” 

We now consider defendant’s claim that the court 
erred in refusing to accept defendant’s plea of guilty to 
first-degree murder, as charged in count I of the in- 
dictment, and in refusing to dismiss count II of the in- 
dictment. The facts underlying this assignment of error 
are that on July 21, 1975, the county attorney moved to 
dismiss count II of the indictment (shooting with in- 
tent to kill, wound, or maim) for the reason that a 
plea bargain had been reached whereby the defendant 
would plead guilty to count I (first-degree murder). 
Both the county attorney and the defendant’s attorney 
supported this motion. The trial court refused to sus- 
tain the motion for a number of reasons, including the 
following: (1) The plea would not save time or money 
because defendant could challenge the plea in subse- 
quent proceedings; (2) a court should only rarely ac- 
cept a plea of guilty in a first-degree murder case; 
(3) the jury could find the defendant not guilty; (4) 
a guilty plea would not save time because a full trial 
is required to determine whether the death penalty 
should be imposed; and (5) that the court had doubts 
whether the defendant could voluntarily, intelligently, 
and knowingly tender a plea of guilty. On July 28, 1975, 
the defendant and counsel for both sides again appeared 
before the court and again tendered a plea of guilty 
to the murder charge. After further discussion, the 
court again refused to accept the plea bargain, essen- 
tially for the same reasons previously referred to. The 
court further stated: “I cannot see how this Court 
could commit anything but error by entering into a 
plea bargain. And that’s what it is, you can call it 
what you will. It’s a plea bargain in which the De- 
fendant and his counsel, in conjunction with the deputy 
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county attorney, are entering into a deal whereby 
they can fix the penalty and take all discretion from 
the court.” The court further expressed the fear that 
if it accepted the plea a higher court would reverse its 
acceptance of the plea, and the case would come back 
“after all the evidence has been dissipated or gone.” 

Although the issue raised in this assignment of error 
involves two aspects, the first being whether a trial 
court must accept a guilty plea because a defendant 
wishes to so plead, and the second being whether the 
court must dismiss a second count in an indictment un- 
der a proposed plea bargain, these issues are interre- 
lated and will be discussed together. 

The law is well established that a criminal defend- 
ant has no absolute right to have a guilty plea ac- 
cepted and that a trial court may reject a plea in the 
exercise of sound discretion. Santobello v. New York, 
404 U.S. 257, 262, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971); 
Lynch v. Overholser, 369 U. S. 705, 719, 82 S. Ct. 1063, 
8 L. Ed. 2d 211 (1962). See, also, North Carolina v. 
Alford, 400 U. S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 
(1970). The defendant admits in his brief that he had 
no absolute constitutional right to plead guilty, but he 
nevertheless argues that since he was not allowed to 
plead guilty to count I, his conviction should be re- 
versed. While it is generally true, as stated above, 
that a court may reject a plea of guilty in the exercise 
of sound judicial discretion, that is not to say that there 
is no limit on the trial court’s right to refuse to ac- 
cept a constitutionally valid guilty plea. See, for ex- 
ample, United States v. Ammidown, 497 F. 2d 615 (D. 
D.C., 1973); United States v. Maggio, 514 F. 2d 80 
(5th Cir., 1975), cert. den. 423 U. S. 1032. We do not 
believe that it is necessary at this time to discuss ex- 
haustively the scope of the discretion of a trial court to 
refuse to accept a guilty plea tendered by a defend- 
ant. Suffice it to say that under the facts of this case, 
although we may not agree with all the reasons stated 
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by the trial court in refusing to accept Stewart’s guilty 
plea, and although some of the court’s reasons may be 
a matter of dispute, we cannot say that the trial court 
abused its discretion in so doing. 

The problem arising from the motion of the county 
attorney to dismiss count II has been disposed of in the 
case of State v. Sanchell, 191 Neb. 505, 216 N. W. 2d 
504 (1974), where we held that before a county at- 
tory can dismiss an information, it is first necessary 
that he obtain approval of the court to do so. 

In State v. Evans, 194 Neb. 559, 234 N. W. 2d 199 
(1975), this court discussed and quoted extensively from 
sections 1.8 and 3.3 of the ABA Standards Relating to 
Pleas of Guilty. Section 3.3(c) of those Standards pro- 
vides as follows: “When a plea of guilty or nolo con- 
tendere is tendered or received as a result of a prior 
plea agreement, the trial judge should give the agree- 
ment due consideration, but notwithstanding its exist- 
ence he should reach an independent decision on 
whether to grant charge or sentence concessions under 
the principles set forth in section 1.8.” In the above 
opinion this court stated: “In the area of sentencing 
the defendant should be fully informed that the trial 
judge will not be bound by any agreement. He should 
understand the recommendation is no more than a rec- 
ommendation to be considered under the principles set 
out in section 1.8 of the ABA Standards Relating to 
Pleas of Guilty.” It is clear that in deciding whether 
or not to accept a plea bargain arrangement involving 
guilty pleas, the trial court is afforded a large measure 
of discretion, although such discretion is not unlimited. 
United States v. Cowan, 524 F. 2d 504 (5th Cir., 1975). 
We conclude, therefore, that the trial court did not 
commit reversible error in not honoring the plea bar- 
gain agreement between the county attorney and de- 
fendant’s counsel, and in refusing to accept defendant’s 
plea of guilty to the charge of murder and refusing to 
grant the motion of the county attorney to dismiss 
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count II of the indictment pursuant to the terms of the 
plea bargain. 

During the course of the trial, two gruesome photo- 
graphs of the deceased, Thomas Ehlers, being close-up 
shots of his charred body taken at the morgue, were 
received in evidence as exhibits 15 and 16. Defendant 
alleges prejudicial error on the part of the trial court 
in so doing. The general rule is that admissibility of 
photographs of a gruesome nature rests largely in the 
discretion of the trial court. State v. Wilbur, 186 Neb. 
306, 182 N. W. 2d 906 (1971); State v. Robinson, 185 
Neb. 64, 173 N. W. 2d 443 (1970). 

The admission of the photographs in evidence in this 
case was for the purpose of identification, to show that 
the body on which the autopsy was performed was the 
same body found in the van. In admitting the exhibits 
into evidence, the court stated that grotesqueness alone 
was not enough to render the photographs inadmis- 
sible; and it cautioned the jury in its instructions to 
consider them solely for the limited purpose of such 
identification. 

Although it is true that the probative value of such 
evidence should be weighed against its possible prejudi- 
cial effect before it is admitted, if a photograph illus- 
trates or makes clear some controverted issue in a 
homicide case, a proper foundation having been laid, 
it may be received, even if it is gruesome. State v. 
Robinson, supra; Washington v. State, 160 Neb. 385, 70 
N. W. 2d 378 (1955). Since the purpose of the admis- 
sion was for identification of the body, we believe the 
photographs in question were properly admissible for 
that purpose under the sound discretion afforded the 
trial court. State v. Blackwell, 184 Neb. 121, 165 N. 
W. 2d 730 (1969). In any event, in view of the over- 
whelming evidence against the defendant adduced at 
the trial, including his own confession and description 
of the shooting and killing of Ehlers, the admission of 
the photographs in question was, at most, harmless 
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error under section 29-2308, R. R. S. 1943. Under either 
approach, the admission of the photographs in this case 
was not reversible error. 

Finally, the defendant contends that the District 
Court committed reversible error in refusing to instruct 
the jury on the crime of manslaughter. The defendant 
offered a proposed instruction which included an in- 
struction on manslaughter. The court refused to give 
this instruction, finding that there was not ‘one iota” 
of evidence that there was a sudden quarrel, or that 
the shootings were unintentional. The court did give 
an instruction on murder in the second degree, and also 
gave an instruction as to the defendant’s theory that 
his acts were justified and in self-defense. 

The crime of mansalughter is defined as follows: 
“Whoever shall unlawfully kill another without malice, 
either upon a sudden quarrel, or unintentionally, while 
the slayer is in the commission of some unlawful act, 
shall be deemed guilty of manslaughter; * * *” § 28- 
403, R. R. S. 1943. The following rules of law apply. 
It is the duty of the court, in a homocide case, to in- 
struct only on those degrees of homicide as find sup- 
port in the evidence. State v. Worley, 178 Neb. 232, 
132 N. W. 2d 764 (1965). Where the evidence is such 
that different conclusions may properly be drawn there- 
from as to the degree of the crime, it is the duty of 
the trial court to instruct the jury on such degrees of 
homicide as find support in the evidence. Washington 
v. State, supra; Clown Horse v. State, 170 Neb. 336, 
102 N. W. 2d 625 (1960); Denison v. State, 117 Neb. 
601, 221 N. W. 683 (1928). The court is only required in 
instructions to state the law applicable to the facts 
proved and those which the evidence tends to prove. 
Veneziano v. State, 189 Neb. 526, 297 N. W. 920 (1941). 
It is the duty of the court upon request of the accused 
to instruct the jury upon the theory of the case, if 
there is evidence to support it. State v. Matejka, 186 
Neb. 454, 183 N. W. 2d 917 (1971). 
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Under these principles, the question arises whether in 
this case there is any evidence tending to support or 
prove manslaughter. The case which most closely re- 
sembles this case is Veneziano v. State, supra. In that 
case there was testimony that at the time of a shooting 
the deceased threatened to kill the defendant and that 
he had his hand in his pocket, which purportedly had in 
it a gun. The defendant contended that he killed the 
deceased in order to save his own life. The court found 
the evidence insufficient to disclose a sudden quarrel 
which would meet the statutory conception of man- 
slaughter, and found that the evidence disclosed that the 
shooting was unprovoked. The court concluded that 
the deceased never displayed a gun at the time, nor 
said anything to warrant any one in believing that he 
had a gun. 

In the instant case, the defendant testified that Evans 
pulled something, which resembled a gun, from his 
pocket prior to the shootings. Evans denied doing this, 
stated that the shootings were unprovoked, and claimed 
that no quarrel precipitated the shootings. No gun was 
found on Evans, Ehlers, or in the van. Even the de- 
fendant’s testimony does not indicate that a quarrel 
took place prior to the shootings. Rather, the defend- 
ant stated that he was about to leave the van with 
the marijuana, that Evans told him he wasn’t going 
anywhere, and that Evans then pulled something 
from his pocket which resembled a gun. The defend- 
ant stated that he then shoved Evans, who told Ehlers 
to get the defendant. The defendant then shot both 
victims. 

Even if the facts described above could be viewed as 
a “quarrel,” the trial court was undoubtedly correct in 
stating that the evidence did not really show facts con- 
stituting manslaughter. This view is supported by the 
fact that the jury was instructed on murder in the sec- 
ond degree, yet returned a verdict of guilty of pre- 
meditated murder. In view of alleged prior threats 
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by the victims, the defendant’s version of the events is 
more supportive of a claim of self-defense, on which 
the jury was instructed, than it was a description of 
facts constituting the crime of manslaughter. Further, 
we note that the defendant did not claim that Ehlers 
did anything, or said anything, at the time the van was 
stopped, and also that the defendant was charged with 
the murder of Ehlers, not Evans. The assignment is 
without merit. 

After carefully examining the defendant’s alleged as- 
signments of errors relating to the validity of his con- 
viction, as discussed above, we conclude that no re- 
versible error was committed by the trial court, and 
that defendant was properly convicted of the crimes 
with which he was charged. 

We turn now to a consideration of whether the 
death sentence imposed upon the defendant by the court 
was a proper sentence under the facts and circum- 
stances of this case. 

Following the issuance of the opinion of the United 
States Supreme Court in Furman v. Georgia, 408 U. S. 
238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972), the Nebras- 
ka Legislature, in an effort to conform with the re- 
quirements for validity of death penalty statutes set 
forth in Furman,: revised Nebraska’s statute, and in 
1973 enacted L.B. 268, R. R. S. 1943, which now ap- 
pears as sections 29-2519 to 29-2546, R. R. S. 1943. Sec- 
tion 29-2520 of the new Nebraska statute provides that 
whenever any person is found guilty of a violation of 
section 28-401, R. R. S. 1943, which defines murder in 
the first degree, the District Court shall within 7 days 
fix a date for hearing on the determination of the sen- 
tence to be imposed and further provides that the de- 
termination shall be made by the judge who presides 
at the trial or who accepted the plea of guilty; or a 
panel of three District Judges including the judge who 
presided or accepted the plea; or a panel of three Dis- 
trict Judges named by the Chief Justice of the Supreme 
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Court. In the instant case the hearing was held and 
the determination made by the judge who presided at 
the trial, rather than a panel of three judges. Section 
29-2521, R. R. S. 1943, provides that at the hearing evi- 
dence may be presented as to any matter that the court 
deems relevant to the sentence, and shall include mat- 
ters relating to any of the aggravating or mitigating 
circumstances set forth in section 29-2523, R. R. S. 1943. 
However, the sections we deem most material for a 
determination of the issue before us are sections 29- 
2522 and 29-2523 which we set out verbatim below: 
Section 29-2522, R. R. S. 1943, provides: “After hearing 
all of the evidence and arguments in the sentencing pro- 
ceedings, the judge or judges shall fix the sentence at 
either death or life imprisonment, but such determi- 
nation shall be based upon the following considerations: 
(1) Whether sufficient aggravating circumstances ex- 
ist to justify imposition of a sentence of death; or 
(2) Whether sufficient mitigating circumstances exist 
which approach or exceed the weight given to the ag- 
gravating circumstances. 

“In each case in which the court imposes the death 
sentence, the determination of the court shall be in 
writing and shall be supported by written findings of 
fact based upon the records of the trial and the sen- 
tencing proceeding, and referring to the aggravating 
and mitigating circumstances involved in its determina- 
tion.” 

Section 29-2523, R. R. S. 1943, provides: “The ag- 
gravating and mitigating circumstances referred to in 
sections 29-2521 and 29-2522 shall be as follows: 

“(1) Aggravating Circumstances: 

“(a) The offender was previously convicted of 
another murder or a crime involving the use or threat 
of violence to the person, or has a substantial history 
of serious assaultive or terrorizing criminal activity; 

“(b) The murder was committed in an apparent ef- 
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fort to conceal the commission of a crime, or to. conceal 
the identity of the perpetrator of a crime; 

“(c) The murder was committed for hire, or for 
pecuniary gain, or the defendant hired another to com- 
mit the murder for the defendant; 

“(d) The murder was especially heinous, atrocious, 
cruel, or manifested exceptional depravity by ordinary 
standards of morality and intelligence; 

“(e) At the time the murder was committed, the 
offender also committed another murder; 

“(f) The offender knowingly created a great risk of 
death to at least several persons; 

“(g) The victim was a law enforcement officer or a 
public servant having custody of the offender or 
another; or 

“(h) The crime was committed to disrupt or hinder 
the lawful exercise of any governmental function or 
the enforcement of the laws. 

“(2) Mitigating Circumstances: 

“(a) The offender has no significant history of prior 
criminal activity; 

“(b) The offender acted under unusual pressures 
or influences or under the domination of another per- 
son; 

“(c) The crime was committed while the offender 
was under the influence of extreme mental or emo- 
tional disturbance; 

“(d) The age of the defendant at the time of the 
crime; 

“(e) The offender was an accomplice in the crime 
committed by another person and his participation was 
relatively minor; 

“(f) The victim was a participant in the defendant’s 
conduct or consented to the act; or 

“(g) At the time of the crime, the capacity of the 
defendant to appreciate the wrongfulness of his con- 
duct or to conform his conduct to the requirements of 
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law was impaired as a result of mental illness, mental 
defect, or intoxication.” 

The State of Florida has adopted a statute which is 
very similar to the Nebraska statute, at least so far as 
the application of aggravating and mitigating circum- 
stances is concerned in the determination of whether 
the death penalty should be applied. See West’s F. S. 
A., § 921.141. The Supreme Court of Florida has had 
occasion to interpret its statute as to the manner it is 
to be applied. In State v. Dixon, 283 So. 2d 1 (Fla, 
1973), that court stated: “It must be emphasized that 
the procedure to be followed by the trial judges and 
juries is not a mere counting process of X number of 
aggravating circumstances and Y number of mitigating . 
circumstances, but rather a reasoned judgment as to 
what factual situations require the imposition of death 
and which can be satisfied by life imprisonment in 
light of the totality of the circumstances present. Re- 
view by this Court guarantees that the reasons present 
in one case will reach a similar result to that reached 
under similar circumstances in another case. No longer 
will one man die and another live on the basis of race, 
or a woman live and a man die on the basis of sex. 
If a defendant is sentenced to die, this Court can re- 
view that case in light of the other decisions and de- 
termine whether or not the punishment is too great. 
Thus, the discretion charged in Furman v. Georgia, supra, 
can be controlled and channeled until the sentenc- 
ing process becomes a matter of reasoned judgment 
rather than an exercise in discretion at all.” 

In Alvord v. Florida, 322 So. 2d 533 (Fla., 1975), the 
Supreme Court of Florida further elaborated on State 
v. Dixon, supra, stating: “There is no way that the 
Legislature could program a judicial computer with all 
of the possible aggravating factors and all of the pos- 
sible mitigating factors in each case. See State v. 
Dixon, supra. The law does not require that capital 
punishment be imposed in every conviction in which a 
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particular state of facts occur. The statute properly 
allows some discretion, but requires that this discretion 
be reasonable and controlled. No defendant can be sen- 
tenced to capital punishment unless the aggravating 
factors outweigh the mitigating factors. However, this 
does not mean that in every instance under a set state 
of facts the defendant must suffer capital punishment. 

“The statute contemplates that the trial jury, the 
trial judge and this Court will exercise reasoned judg- 
ment as to what factual situations require the imposi- 
tion of death and which factual situations can be satis- 
fied by life imprisonment in light of the totality of the 
circumstances present in the evidence. Certain factual 
situations may warrant the infliction of capital pun- 
ishment, but, nevertheless, would not prevent either the 
trial jury, the trial judge, or this Court from exercising 
reasoned judgment in reducing the sentence to life im- 
prisonment. Such an exercise of mercy on behalf of 
the defendant.in one case does not prevent the impo- 
sition of death by capital punishment in the other case.” 
We believe the approach and reasoning of the Florida 
Supreme Court is correct, and adopt it in this case. 

We also note that the Nebraska statute specifically 
provides: “That the rational imposition of the death 
sentence requires the establishment of specific legisla- 
tive guidelines to be applied in individual cases by the 
court.” (Emphasis supplied.) § 29-2519, R. R. S. 1943. 
The Nebraska statute specifically requires that the 
judge or judges in determining to fix the sentence at 
either death or life imprisonment shall weigh the ag- 
gravating and mitigating circumstances. $§ 29-2519 
and 29-2522, R. R. S. 1943. The word “weigh,” as de- 
fined in Webster’s Third New International Dictionary 
(Unabr.), p. 2593, means ‘To consider or examine for 
the purpose of forming an opinion or coming to a 
conclusion: consider carefully, esp. by balancing one 
quality, aspect, or thing against another in order to 
make a choice, decision, or judgment.” 
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Finally, with reference to the question of what bur- 
den of proof must be met before an aggravating cir- 
cumstance is proven to exist, we have this day disposed 
of that issue in State v. Simants, post p. 549, 250 N. 
W. 2d 881, where we adopted the rule that the facts 
on which the finding of an aggravating circumstance 
referred to in the Nebraska act is based must be proved 
beyond a reasonable doubt. To the same effect, see, 
Alford v. State, 307 So. 2d 433, 444 (Fla., 1975). 

With the above as a backdrop, particularly keeping 
in mind the requirement that the existence of an ag- 
gravating circumstance must be established by proof 
beyond a reasonable doubt, let us now examine the 
findings and conclusions of the trial judge, who, sit- 
ting alone, conducted the section 29-2520, R. R. S. 1943, 
hearing, and concluded that the death penalty should 
be imposed upon the defendant in this case. 

We first consider the aggravating circumstances set 
out in section 29-2523(1), R. R. S. 1943. It is not clear 
from the written findings of the judge whether he ap- 
plied (1)(a) of the above section. The record is clear 
that the defendant had no prior criminal record what- 
soever, as the trial court acknowledged, but in its com- 
ments on the circumstances, the court referred to the 
defendant’s attempt to kill Evans, evidently considering 
the fact relevant in regard to the applicability of that 
subsection. If the trial court did apply this circum- 
stance, it would clearly be erroneous. We have this day 
held in State v. Rust, post, p. 528, 250 N. W. 2d 867, 
and State v. Holtan, post, p. 544, 250 N. W. 2d 876, 
that (1)(a) should be applied only to criminal activity 
conducted prior to the events out of which the charge 
of murder arose. The killing of Ehlers and the wound- 
ing of Evans occurred at the same time and arose out 
of the same events. Subsection (1)(a) clearly is not 
applicable in this case. 

The trial judge found that (1)(b) was applicable, 
stating that the murder was committed in an apparent 
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effort to conceal the commission of the crimes and to 
conceal the identity of the defendant as the perpetra- 
tor. In his confession introduced into evidence as ex- 
hibit 22, the defendant stated: ‘“* * * I planned on rip- 
ping them off and was only taking the gun along with 
me in case I needed it for protection. I was just taking 
the gas along in case I had to use the gun on them 
then I would use the gasoline to set the truck on fire 
to cover up me shooting them if this came down that 
way.” In the same statement he was asked why he 
took the gasoline along with him on the buy, and re- 
plied: ‘Because I was going to use it to set the truck 
on fire to cover up if I had to shoot them, to make it 
look like an accident, or just a fire.’ It is clear that 
the defendant had a dual motivation in what he did, 
and his purpose was both to conceal the theft of the 
marijuana, and also his identity as the thief. Even 
without considering what additional motive he may 
have had in killing Ehlers, it is clear that the trial 
court was correct in applying circumstance (1)(b) to 
this case. 

The trial judge also found that (1)(c) was applicable 
because the murder was committed for the purpose of 
gaining possession of marijuana from the deceased and 
Evans, and hence was for “pecuniary gain.” We have 
this day held in State v. Rust, post, p. 528, 250 N. W. 
2d 867, that subsection (1)(c) applies only to the hired 
gun, the hirers of the gun, and to murder motivated 
by a desire for pecuniary gain as in the case of the 
murder of an insured by the beneficiary, or the murder 
of a testator by a legatee or devisee, etc. It would 
clearly not apply where, as in the instant case, the 
murder itself was not primarily committed to attain 
the pecuniary gain, but was intended to be used, if 
necessary, to cover up the commission of the crime or 
his identity as the perpetrator. 

We also note that were subsection (1)(c) to be con- 
strued to apply to murder committed in the course of a 
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robbery, it would appear that defendants who commit 
such murders would, from the outset, have two ag- 
gravating circumstances applied to them, (1)(b) and 
(1)(c); whereas in the case of a premeditated murder, 
neither circumstance would apply. We do not believe 
the Legislature intended to treat persons who commit 
murder in the course of a robbery more harshly than 
those who commit premeditated murder. We also find 
that subsections (1)(b) and (1)(c) are separate and 
distinct circumstances and should be construed so as not 
to overlap. Subsection (1)(c) does not apply to the facts 
of this case. 

The trial judge also found that subsection (1)(d) also 
applied and that the murder was especially heinous, 
atrocious, cruel, and manifested exceptional depravity 
by ordinary standards of morality and intelligence. We 
have discussed and defined the meaning of this circum- 
stance in State v. Simants, post, p. 549, 250 N. W. 2d 
881, and in State v. Rust, post, p. 528, 250 N. W. 2d 
867, and shall not repeat that discussion here. Suffice 
it to say, that although all murders may be character- 
ized as “heinous,” by the use of the word “especially” 
in the subsection under consideration, our Legislature 
intended something more than the fact that there had 
been a murder. In State v. Dixon, 283 So. 2d 1 (Fla., 
1973), the Supreme Court of Florida defined the term 
“heinous, atrocious, or cruel,” as set out in its com- 
parable statute, to be directed at the conscienceless or 
pitiless crime which is unnecessarily torturous to the 
victim. We agree with this definition as to the words 
referred to. The Nebraska Legislature has, however, 
added the words “* * * or manifested exceptional de- 
pravity by ordinary standards of morality and intel- 
ligence.” In State v. Simants, post, p. 549, 250 N. W. 
2d 881, we defined the additional words quoted above 
as applicable ‘“‘only to those situations where depravity 
is apparent to such an extent as to obviously offend all 
standards of morality and intelligence.” The standard 
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encompasses acts which are totally and _ senselessly 
bereft of any regard for human life. 

We must, therefore, determine whether under the 
evidence in the record the murder of Ehlers was a 
conscienceless or pitiless crime which was unnecessarily 
torturous to the victim, and also whether the murder 
exhibited depravity to such an extent to obviously of- 
fend all standards of morality and intelligence. In this 
case, the medical testimony is uncontradicted that Eh- 
lers death was instantaneous, by reason of a gun shot 
wound to his head; and that he was not tortured. How- 
ever, the fact that the defendant thereafter set fire to 
the van for purposes previously stated in this opinion, 
resulting in the burning of Ehlers body, was indeed 
gruesome and could be interpreted as manifesting ex- 
ceptional depravity. However, we think it is clear from 
the confession of the defendant, that his setting fire to 
the van was for the purpose of concealing the commis- 
sion of the crimes or the identity of the perpetrator, 
and not for the purpose of causing further harm to the 
victims, who the defendant thought were dead. Under 
this construction of the facts, it is possible to conclude 
that in igniting the van, the defendant did not exhibit 
“exceptional depravity,” particularly where the evidence 
‘ indicates that death was instantaneous and the victim 
was not tortured. In our opinion (1)(d) was not proved 
beyond a reasonable doubt, and should not be applied. 

The trial judge apparently applied (1)(e) in this case. 
This was clearly error, for by its terms that subsec- 
tion is to apply only when the defendant committed 
another murder. Here the defendant did not commit 
another murder, but only attempted to commit one. 
The language is clear, and we hold that (1)(e) is not 
applicable in this case. 

The trial judge also found that aggravating circum- 
stance (1)(f) did exist, stating: “The defendant know- 
ingly created a great risk of death to Daniel Evans as 
well as having accomplished the murder of Thomas 


524 NEBRASKA REPORTS [VoL. 197 


State v. Stewart 


Ehlers.” In State v. Simants, post, p. 549, 250 N. W. 
2d 881, in considering the above subsection, we stated: 
“We interpret it to cover those situations where the act 
of the defendant jeopardizes the lives of more than two 
other persons, such as the use of bombs or explosive 
devices, the indiscriminate shooting into groups, or at a 
number of individuals, or other like situations.” Sub- 
section (1)(f) is inapplicable to this case. 

Finally, in its written order and findings, the trial 
judge did not apply, or for that matter even discuss, 
the application of aggravating circumstances (1)(g) and 
(1)(h), obviously considering them not to be applicable. 

We now consider the mitigating circumstances as set 
out in subsection (2) of section 29-2523, R. R. S. 1943. 
In his written findings, the trial judge applied no miti- 
gating circumstance other than (2)(a) which was 
clearly applicable in view of the fact that the defend- 
ant had no criminal record, nor significant history of 
prior criminal activity. We also agree with the trial 
court’s conclusion that there is no evidence in the rec- 
ord to support a finding that (2)(b), (c), (e), (f), or 
(g), are applicable. 

However we disagree with the conclusion of the trial 
court that (2)(d), which lists as a mitigating circum- 
stance “the age of the defendant at the time of the 
crime” should not apply. In discussing the application 
of this circumstance in his written findings, the trial 
judge discusses the growing tendency of persons under 
17 years of age to commit crimes, observed that he had 
noticed the calmness and deliberateness with which the 
defendant conducted himself in the courtroom, referred 
to the defendant’s cool and deliberate planning of the 
murder and its execution, and concluded with the state- 
ment: “While the Court fully considers the age by 
years of the Defendant the Court is impelled to deter- 
mine that age cannot excuse heartless, diabolical con- 
duct.” (Emphasis supplied.) The issue is not whether 
his age “excuses” the murder. Obviously it does not, 
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and defendant has been convicted of premeditated mur- 
der. Rather the issue is whether in the determina- 
tion of the application of the death penalty, the miti- 
gating factor of the defendant’s youthful age should 
not be considered along with the other aggravating and 
mitigating factors to determine whether he should be 
put to death. The statute mandates consideration of 
this mitigating circumstance. Are we to say that be- 
cause of the increase of juvenile crime, every 16-year- 
old person who has been found guilty of murder is not 
to have his age considered in the weighing and balanc- 
ing of the aggravating and mitigating circumstances? 
We believe not. The statute does not set a definite 
age as a cutoff point for this purpose, but we believe 
that a person 16 years of age should receive the bene- 
fit of this circumstance. 

In this connection we note that section 210.6 of the 
American Law Institute’s Model Penal Code specifically 
provides that when a defendant is found guilty of mur- 
der the court shall impose sentence for a felony of the 
first degree, rather than the death penalty, if it is satis- 
fied that “* * * (d) the defendant was under 18 years 
of age at the time of the commission of the crime; 
* * *” To the same effect see section 3603(a) of the 
Study Draft of a New Federal Criminal Code, by the 
National Commission on Reform of Federal Criminal 
Laws (1970). We do not adopt the arbitrary age as 
determinative of the application of that mitigating cir- 
cumstance, but merely point out that there is reputa- 
ble authority espousing an even higher age than in the 
instant case. Stewart’s actions on the night of January 
25, 1975, are in no way to be considered as a defense to 
the crime of murder of which he has been convicted, 
but they do not preclude consideration of his youthful 
age at the time of the shooting as a mitigating circum- 
stance in this case under subsection (2)(d), and we so 
hold. 

In summary, therefore, it appears that of the eight 
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aggravating circumstances referred to in section 29- 
2523, R. R. S. 1943, only one, (1)(b), or at the very 
most two, if we were to consider the application of (1) 
(d), are applicable; whereas of the seven mitigating cir- 
cumstances, (2)(a) and (2)(d) are applicable. 

Section 29-2522, R. R. S. 1943, specifically provides 
that in determining whether the sentence shall be death 
or life imprisonment, the judge or judges shall consider, 
in addition to whether sufficient aggravating circum- 
stances exist to justify the imposition of a sentence of 
death, “whether sufficient mitigating circumstances ex- 
ist which approach or exceed the weight given to the 
aggravating circumstances.” (Emphasis supplied.) Un- 
der our statute, a sentencing judge may properly im- 
pose a sentence of life imprisonment, rather than a sen- 
tence of death, where the mitigating factors only ap- 
proach or equal the weight given to the aggravating 
circumstances. They need not “outweigh” the aggrava- 
ting circumstances. 

That situation exists in this case. Here the defend- 
ant was not “crime-wise” in the sense that previous 
conflicts with the law had made him a sophisticated 
criminal. He had no prior criminal record and he had 
never been arrested. He resided with his parents, and 
there is nothing in the evidence to indicate that this 
was other than a stable family. The school records 
introduced in evidence indicate that his school grades 
were average and improving at the time of the crime. 
His conduct and character were favorably spoken of by 
at least some of his teachers and counselors. He had no 
particular disciplinary problem, although it is true that 
he was once suspended briefly from school for posses- 
sion of a marijuana cigarette. 

After weighing the aggravating and mitigating cir- 
cumstances in this case we conclude that the defend- 
ant’s age at the time of the crime and the absence of 
any significant criminal record mitigate strongly against 
the imposition of the death penalty upon Rodney Stew- 
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art; and that the public will be served and justice done 
by sentencing him to a term of life imprisonment. We 
modify the sentence of the court accordingly. 

In view of our decision to reduce the defendant’s sen- 
tence to life imprisonment upon a consideration of ag- 
gravating and mitigating circumstances, it is unneces- 
sary for us to discuss defendant’s assignment of error 
that the sentence of the defendant to death was exces- 
sive and should be reduced to life imprisonment pur- 
suant to the authority of section 29-2308, R. R. S. 1943. 
In this connection, we point out that section 29-2524, 
R. R. S. 1943, specifically provides that: ‘Nothing in 
sections 24-342, 28-401, 28-417, and 29-2519 to 29-2546 
shall be in any way deemed to repeal-or limit existing 
procedures for automatic review of capital cases, nor 
shall it in any way limit the right of the Supreme 
Court to reduce the sentence of death to a sentence 
of life imprisonment in accordance with the provisions 
of section 29-2308, nor shall it limit the right of the 
Board of Pardons of commute any sentence of death 
to a sentence of life imprisonment.” (Emphasis sup- 
plied.) It appears clear, therefore, that by express 
language of the Legislature, the remedy provided by 
section 29-2308, R. R. S. 1943, is also available and may 
be employed where the court determines that a sen- 
tence is excessive and should be reduced, and that the 
provisions of sections 29-2519 to 29-2523, R. R. S. 1943, 
are not exclusive. 

We add that we have compared the cases of State 
v. Rust, post, p. 528, 250 N. W. 2d 867, State v. Si- 
mants, post, p. 549, 250 N. W. 2d 881, and State v. Holt- 
an, post, p. 544, 250 N. W. 2d 876, with this case, 
and with each other and incorporate herein the perti- 
nent rules announced therein. 

For the reasons heretofore stated in this opinion, we 
affirm the conviction of the defendant for the offenses 
charged in the indictment, but modify the sentences im- 
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posed upon him by reducing his sentence to death under 
count I to a sentence of life imprisonment. 


AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, v. JOHN Epwarp Ruwust, 


ALSO KNOWN AS JOHN DEWITT, APPELLANT. 
250 N. W. 2d 867 


Filed February 2, 1977. No. 40451. 


Criminal Law: Constitutional Law: Homicide: Death Penalty. 
The death penalty is not per se cruel and unusual punishment 
in violation of the Eighth and Fourteenth Amendments to the 
Constitution of the United States and sections 3 and 9 of the 
Bill of Rights of the Constitution of Nebraska. 
Criminal Law: Constitutional Law: Homicide: Statutes: Ag- 
gravating and Mitigating Circumstances: Death Penalty. Nei- 
ther the Constitution of the United States nor the Constitution of 
Nebraska require determination by a jury of the applicability 
of the aggravating and mitigating factors in determining under 
the provisions of sections 29-2522 and 29-2523, R. R. S. 1943, 
whether the penalty shall be death or life imprisonment, and the 
provision for determination of the penalty by the trial judge or 
a panel of judges after notice and hearing is constitutional. 
Criminal Law: Constitutional Law: Homicide: Statutes: Ag- 
gravating and Mitigating Circumstances. The definitions of 
aggravating circumstances in section 29-2523, R. R. S. 1943, are 
not too broad or vague and will be given a narrow construction 
and narrow application, and as so construed and applied are 
constitutional. 
Criminal Law: Homicide: Statutes: Aggravating and Mitigat- 
ing Circumstances: Words and Phrases. The term “substantial 
history of serious assaultive or terrorizing criminal activity” 
within the meaning of aggravating circumstance subsection (1) 
(a) of section 29-2523, R. R. S. 1943, does not include events 
or occurrences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
Criminal Law: Homicide: Statutes: Aggravating and Mitigat- 
ing Circumstances. A murder is committed to conceal the 
commission of another crime when its purpose is to hide the 
fact that another crime has been committed. 

‘ —e : —. A murder is committed for 
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10. 


11. 


12. 


13. 


pecuniary gain when the murder itself is motivated primarily 
by desire for pecuniary gain as in the case of a murder of an 
insured by the beneficiary of a life insurance policy for the 
purpose of obtaining the proceeds. 

Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Legislature. The definition of aggravating fac- 
tors in section 29-2523, R. R. S. 1943, will be construed so as 
not to overlap, that is, the same essential facts should not be 
construed to constitute two or more aggravating circumstances. 
It is the apparent legislative purpose that each of the defini- 
tions convey a different concept. 

Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances. A murder is especially heinous, atrocious, cruel, 
or manifests exceptional depravity by ordinary standards of 
morality and intelligence within the meaning of aggravating 
circumstance subsection (1)(d), of section 29-2523, R. R. S. 
1943, when it involves torture, sadism, sexual abuse, or the 
imposition of extreme suffering. This circumstance applies 
only to the murder charged and not to collateral or subsequent 
circumstances. This circumstance is also satisfied where the 
killing is so coldly calculated as to indicate a state of mind 
totally and senselessly bereft of regard for human life. 

A conviction for another 
murder within the meaning of aggravating circumstance sub- 
section (1)(a), of section 29-2523, R. R. S. 1943, does not in- 
clude an attempt to commit murder. 

Criminal Law: Homicide: Death Penalty: Automatic Review in 
Supreme Court. This court will, upon automatic review in 
capital cases, compare the case under consideration with other 
capital cases and determine in each instance whether the death 
penalty is disproportionate. 

Criminal Law: Homicide: Police Officers and Sheriffs: Aiders 
and Abettors. In Nebraska an accomplice in a robbery is not 
accountable for felony murder in the death of one of his fellow 
participants who is shot and killed by the police during the 
robbery or during flight. 

Criminal Law: Homicide: Aggravating and Mitigating Circum- 
stances. Knowingly creating a risk of death to several persons 
includes the circumstance of shooting at several persons. 
Murder which is committed as part of 
an attempt by robbers to escape and avoid apprehension by 
law enforcement officers is committed to disrupt or hinder the 
enforcement of laws within the meaning of aggravating cir- 
cumstance subsection (1)(h), of section 29-2523, R. R. S. 1943. 


530 NEBRASKA REPORTS [ Vou. 197 
State v. Rust 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, HERBERT A. RoNIN, and MERRITT 
C. Warren, Judges. Affirmed. 


Frank B. Morrison, Stanley A. Krieger, David E. Ken- 
dall, Peggy C. Davis, and Anthony G. Amsterdam, for 
appellant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der, for appellee. 


Heard before WuITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and BropkKEy, JJ. 


CLINTON, J. 

The defendant, John Edward Rust, also known as 
John DeWitt, was found guilty by a jury of the fol- 
lowing charges: (1) The killing of Michael Kellogg 
in the perpetration or attempt to perpetrate a robbery; 
(2) maliciously shooting at Russell Wolf with intent to 
kill, wound, or maim said individual; (3) maliciously 
shooting at George E. Allen with intent to kill, wound, 
or maim the said individual; and (4) maliciously shoot- 
ing at Joseph Nepodal with intent to kill, wound, or 
maim said individual. He was sentenced by the trial 
judge on the last three charges to concurrent terms of 
not less than 16 2/3 and not more than 50 years in the 
Nebraska Penal and Correctional Complex. In ac- 
cordance with the provisions of section 29-2520, R. R. S. 
1943, a panel of three District Judges, including the 
judge who presided at the trial, was convened for the 
purpose of determining the sentence on the murder 
charge and, after notice and hearing as provided by sec- 
tion 29-2521, R. R. S. 1943, the defendant was sentenced 
to death for the murder. At the sentencing hearing evi- 
dence was adduced by both the State and the defend- 
ant. Following the hearing and argument, the sen- 
tencing panel made findings in writing in accordance 
with the provisions of sections 29-2522 and 29-2523, 
R. R. S. 1943. Automatic review of the death sentence 
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has come to this court on the murder charge under 
the provisions of sections 29-2525 and 29-2524, R. R. 5. 
1943. No appeal has been taken on the other three 
counts. 

Killing in the perpetration of or the attempt to per- 
petrate a robbery is murder in the first degree and is 
punishable by death or imprisonment during life. § 28- 
401, R. R. S. 1943. That statute provides that the pun- 
ishment shall be determined in the manner provided by 
sections 29-2520 to 29-2524, R. R. S. 1943. 

Defendant is represented by counsel in this court and 
on his behalf they make the following assignments of 
error: (1) The death penalty provided by section 28- 
401, R. R. S. 1943, is unconstitutional in violation of the 
Eighth and Fourteenth Amendments to the Constitu- 
tion of the United States, and Article I, sections 3 and 
9, of the Bill of Rights, of the Constitution of Nebraska, 
because such sentences are arbitrarily and capriciously 
imposed in violation of the mandates of Furman v. 
Georgia, 408 U. S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346. 
(2) Capital punishment constitutes cruel and unu~al 
punishment prohibited by the Eighth and Fourteenth 
Amendments to the Constitution of the United States 
and Article I, section 9, of the Bill of Rights, of the 
Constitution of Nebraska, irrespective of the manner 
of imposition or how determined. (3) Capital punish- 
ment is unconstitutional because a jury determination 
of the applicability of the aggravating and mitigating 
factors under sections 29-2522 and 29-2523, R. R. S. 1943, 
is not mandated by our statute. (4) The panel of 
sentencing judges misapplied the aggravating and miti- 
gating factors in this case. (5) The statutory defini- 
tions of aggravating and mitigating factors under sec- 
tion 29-2523, R. R. S. 1943, are so vague and indefinite 
as to be unconstitutional. (6) The death sentence is 
excessive in this particular case. (7) The trial court 
erred in (a) not separating the jurors during their 
voir dire examination; (b) in not sequestering the 
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jury during trial; (c) in denying a request for a con- 
tinuance; and (d) in denying a request for change of 
venue. 

Assignments (1), (4), and (5) are melded in defend- 
ant’s argument and all must be covered here even 
though an assignment comparable to (1) has been 
covered in State v. Simants, post, p. 549, 250 N. W. 
2d 881. Assignments (2) and (3) have been adequate- 
ly dealt with in Simants, and the opinion of the United 
States Supreme Court in Gregg v. Georgia, 428 U. S. 
153, 96 S. Ct. 2909, 49 L. Ed. 2d 859, fully answers 
these contentions and they need not be further dis- 
cussed in this opinion. Determination of the other as- 
signments requires that we briefly summarize the evi- 
dence and other pertinent background. 

On February 21; 1975, the defendant and two com- 
panions, Ronald Raymond Ell and Donald D. Fread, 
robbed at gunpoint employees of the Hinky Dinky 
store at 30th and Weber Streets in Omaha, Nebraska. 
The robbers fled in an automobile. Almost immedi- 
ately police were alerted and a chase ensued, during 
which Rust was observed firing at the police cruisers. 
Two cruisers were struck by the bullets. The cruiser 
driven by officer Allen was hit by two bullets which 
passed through the front windshield. Another cruiser 
driven by officer Nepodal was hit by a bullet which 
passed through the left rear quarter panel and back- 
seat, and lodged in the right rear door. During the 
chase the robbers’ car became trapped on a residential 
street when police vehicles blocked both forward pro- 
gress and retreat. 

At that time the robbers’ car became stuck in a snow- 
bank. Fread, who was the driver of the get-away car, 
was shot and killed by the police near the point where 
the car stopped. Rust and Ell left the car on foot. 
Police officers Wolf, Allen, and Nepodal, who were the 
victims named in counts 2, 3, and 4, and others pursued 
them. Rust continued the fire fight and shot Kellogg, 
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a civilian who had come to the aid of the police. Of- 
ficer Wolf was severely wounded by Rust. Officer Al- 
len suffered a slight wound. The evidence showed that 
Ell hid in some bushes adjacent to a residence and sur- 
rendered when ordered to do so. Rust took refuge in 
a backyard and continued to fire at the officers until 
he was himself wounded. The evidence, both eyewit- 
ness and ballistic, showed that Kellogg was killed by 
Rust and that the bullet which came from his gun was 
the one that lodged in the police cruiser driven by 
Nepodal. Kellogg was shot by Rust four times and he 
was observed to be shooting into Kellogg’s body after 
Kellogg had fallen as a result of an earlier shot fired 
by Rust. 

The sentencing hearing was held in two stages. At 
the first stage documentary evidence was introduced, 
including copies of the record of the trial and a record 
of Rust’s conviction and sentence in 1969 in South Da- 
kota on charges of assault with intent to do great bodi- 
ly harm and of grand larceny. The conviction arose 
out of a brutal assault with a tire iron and placing a 
chain about the victim’s neck. Rust served about 5 
years of a 10-year term on these two charges and 
was then paroled. Before the second stage, the trial 
record was read by the two judges who were not pres- 
ent at trial. 

At the second stage of the sentencing hearing, Rust’s 
mother testified on behalf of the defense. The sub- 
stance of this testimony was to place blame for Rust’s 
antisocial attitude upon events occurring during an un- 
happy childhood. The mother testified that as a small 
child Rust suffered from any eye defect and during 
his early years was rather clumsy. At about the age of 
5 he suffered a fall and lost the sight of one eye com- 
pletely. As a consequence of this accident and his pre- 
vious eye impairment, he had difficulty in school and 
was abused by other children. At about age 10 while 
Rust was still in grade school, a younger brother, who 
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at the time was under Rust’s charge, was struck and 
killed by an automobile while crossing a street. Ap- 
parently Rust’s father, to whom young Rust was much 
attached, admonished him and Rust thereafter blamed 
himself for his brother’s death. Shortly thereafter his 
father died. Rust had indicated to his mother that he 
felt responsibility for his father’s death as well. Rust 
dropped out of high school in his junior year. At the 
time of commitment on the South Dakota charges he 
was about 18 years of age and on February 1, 1975, 
his age was apparently approximately 23 years and 6 
months. 

We first direct our attention to assignments (1), (4), 
and (5). The defendant argues that the Nebraska 
death sentence procedure cannot and, in fact, does not 
eliminate discriminatory, arbitrary, and capricious de- 
cisions by judges, and that the result is that the ap- 
plication of the guidelines cannot be sanctioned under 
the principles established by the Supreme Court of the 
United States in Furman v. Georgia, supra. This argu- 
ment is founded upon the contention that the defini- 
tions of aggravating and mitigating circumstances are 
vague and indefinite. Defendant points to alleged dif- 
ferent and conflicting interpretations made by various 
District Judges and panels of judges in applying the 
statutes in the various capital cases now before us as 
well as in other cases where capital punishment might 
have been imposed but was not. He makes special 
reference to the case of Ronald Ell, one of Rust’s ac- 
complices, who received only a life sentence. See State 
v. Ell, 196 Neb. 800, 246 N. W. 2d 594. 

As pointed out in Simants, section 29-2522, R. R. S. 
1943, provides that after evidence and argument the 
judge or panel of judges shall fix the sentence either 
at death or life imprisonment and shall base its deter- 
mination upon whether the specified aggravating cir- 
cumstances exist to justify the imposition of the sen- 
tence, or whether mitigating circumstances exist which 
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approach or exceed the weight given to aggravating 
circumstances. Section 29-2523, R. R. S. 1943, defines 
eight aggravating circumstances identified by the let- 
ters (a) through (h) inclusive and seven mitigating 
circumstances identified by letters (a) through (g) in- 
clusive. 

Aggravating circumstance (a) is as follows: “The of- 
fender was previously convicted of another murder or 
a crime involving the use or threat of violence to the 
person, or has a substantial history of serious assaul- 
tive or terrorizing criminal activity.” § 29-2523, R. R. 
S. 1943. The sentencing panel found that (a) applied 
in this case because of the defendant’s conviction in 
South Dakota of the assault with intent to inflict 
great bodily harm. In State v. Ell, supra, the sentencing 
judge found that aggravating circumstance (a) did not 
apply. The defendant claims there is an inconsistency 
in the findings. There is none. The record establishes 
that Ell had not been convicted of any crime of vio- 
lence. The record in that case merely showed that he 
was wanted in South Dakota on such a charge. There 
was in the Ell case no proof of actual guilt. Defend- 
ant also notes that the court pointed out in Ell that Ell 
fired at police officers during an attempt to escape. 
He claims that this is inconsistent with the findings in 
the present case. The acts described are clearly ter- 
rorizing acts, but they were part of the acts of which 
Ell was then being tried. We interpret “substantial 
history of serious assaultive or terrorizing criminal 
activity” ‘to refer to events and incidents prior to and 
not part of the events out of which the current charge 
arises. The use of the term “history” clearly implies 
earlier events. See State v. Holtan, post, p. 544, 250 
N. W. 2d 876. As so interpreted we believe that the 
definition of aggravating circumstance (a) is clear. 
The panel did not misapply that aggravating circum- 
stance in this case, nor in Ell. 

The defendant next asserts that the sentencing 
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judge in State v. Stewart, ante, p. 497, 250 N. W. 2d 
849, in discussing the first aggravating circumstance, 
seemed to consider activities which were part of the 
events charged as “history of serious assaultive or ter- 
rorizing activity,” because it considered the attempt of 
Stewart to kill another individual at the time he killed 
the victim of whose murder he was convicted. Pur- 
suant to the construction of the term “history” adopted 
in this case and in Holtan, we have this day held in 
Stewart that aggravating factor (a) was not applicable 
in that case. 

The defendant says that his contention of vagueness 
of definition and arbitrariness of application as applied 
to aggravating circumstance (a) is supported by incon- 
sistent interpretations and contrary applications by the 
sentencing judge in Simants and the sentencing panel 
in Holtan. Whatever merit this contention may have 
had has now been removed by our opinions in those 
cases and in this one. In Simants we have today up- 
held the finding of the sentencing judge that aggravat- 
ing circumstance (a) did not exist. In that case the 
sentencing court applied the construction which we 
have here approved, that is, that activities associated 
with the crime in which sentence is being imposed is 
not “history.” Today in Holtan we have eliminated 
consideration of the associated offense of shooting with 
intent to kill, wound, or maim which occurred in con- 
nection with the murder. There existed, however, in 
Holtan previous convictions of crime involving vio- 
lence and threats of violence to persons and so, as the 
opinion in Holtan points out, the finding of the panel 
was supported by the evidence. 

In this case the panel found that aggravating cir- 
cumstance (b) did exist, that is, “The murder was com- 
mitted in an apparent effort to conceal the commis- 
sion of a crime, or to conceal the identity of the perpe- 
trator of a crime.” § 29-2523, R. R. S. 1943. In the 
case before us the robbers were masked, they were ap- 
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parent strangers in the neighborhood, and the murder 
was part of the attempt to escape and so part of the 
effort to conceal their identity. The finding of the 
panel on circumstance (b) was correct. However, we 
think that the panel was wrong in finding that the 
murder was committed to conceal the commission of 
another crime. The murder could not have concealed 
the commission of the crime or of the assaults because 
it did not destroy or was not an attempt to destroy 
evidence of those crimes. Their discovery could not 
have possibly been prevented by the murder of Kellogg. 
The other crimes were, in fact, already known. We 
hold that a murder is committed to conceal the com- 
mission of another crime when its purpose is to hide 
the fact that another crime has been committed as, for 
example, in a case where murder by arson is committed 
in an effort to conceal the evidence of commission of 
another crime, e.g., another murder or burglary, or 
where the murder of a witness is likely to prevent the 
discovery of a prior crime not otherwise likely to be 
discovered. 

In this case the panel found that aggravating circum- 
stance (c) did not exist. That is, that the murder was 
not committed for hire, or for pecuniary gain, nor had 
the defendant hired another to commit the murder for 
the defendant. The panel properly applied this criteria 
and its finding was correct. The defendant argues, 
however, that in Stewart the sentencing judge applied 
an interpretation of the definition which is inconsistent 
with that applied in this case. That is, it determined 
that since part of the motivation for the crime was to 
avoid having to pay for a quantity of marijuana, ag- 
gravating circumstance (c) existed. This contention is 
answered by our finding today in Stewart that this ag- 
gravating circumstance did not exist in that case. We 
construe this factor to apply (1) to the hired gun, (2) 
to the hirers of the gun, and (3) to murder motivated 
primarily by a desire for pecuniary gain as in the case 
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of a murder of an insured by the beneficiary of a life 
insurance policy for the purpose of obtaining the pro- 
ceeds, or the murder of a testator by a legatee or de- 
visee to secure a legacy or a devise. Where, as here, 
the murder was committed as part of an attempt to 
escape or to conceal the identity of the perpetrator, 
we do not consider the murder was committed for a 
pecuniary gain even though the result could possibly 
have been to enable Rust to keep the proceeds of the 
robbery. We think it is not reasonable to construe the 
definitions in such a manner as to make them overlap 
and make the same identical facts constitute two ag- 
gravating circumstances. 

We believe the Legislature intended by each defini- 
tion to convey a different concept, at least to the ex- 
tent that some added different and important element, 
e.g., motive or purpose, is included in each separate 
definition even though some fact or facts in a particu- 
lar case may pertain to more than one of the defini- 
tions, e.g., pecuniary gain may be the result. This prin- 
ciple is also illustrated by our holding in Simants where 
the multiple murders satisfy aggravating circumstance 
(e), but are not construed to also include circumstance 
(f), ie., “created a great risk of death to at least sev- 
eral persons.” 

In this case the court found that aggravating factor 
(d) did not exist. That factor is: “The murder was 
especially heinous, atrocious, cruel, or manifested ex- 
ceptional depravity by ordinary standards of morality 
and intelligence.” The sentencing panel in its findings 
stated: “We recognize that all first degree murder 
crimes are capable of being accurately characterized by 
one or more of the descriptive adjectives employed, but 
by the use of the words ‘especially’ and ‘exceptional’ 
the legislature has required a much greater degree of 
these characteristics than is usually present in a mur- 
der. This category of aggravating circumstances would 
include murders involving torture, sadism, sexual 
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abuse, or the imposition of extreme suffering. Here 
the murder was effected by three bullets causing al- 
most instantaneous death and the imposition of ex- 
treme suffering on the victim was not involved. It is a 
close question as to whether this particular aggravating 
circumstance exists. In view of our foregoing inter- 
pretation of the application of this aggravating circum- 
stance, we find this aggravating circumstance does not 
exist.” We think the panel properly interpreted and 
applied the definition in this case. See Proffitt v. Flor- 
ida, 428 U. S. 242, 96 S. Ct. 2960, 49 L. Ed. 2d 913, 
where the United States Supreme Court approved a 
similar construction of substantially the same guideline 
by the Supreme Court of Florida and said: ‘We can- 
not say that the provision, as so construed, provides in- 
adequate guidance to those charged with the duty of 
recommending or imposing sentences in capital cases.” 
The defendant argues, however, that the sentencing 
court in Stewart applied a contrary interpretation and 
made finding inconsistent with the interpretation. In 
Stewart, death was instantaneous by reason of a gun- 
shot wound to the head. The circumstances surround- 
ing the murder were gruesome, that is, the attempt to 
burn the body of the victim as well as of an unconscious 
person who recovered consciousness and escaped. Had 
the attempt to commit the second murder in Stewart 
succeeded and the victim died an agonizing death by 
burning, then no doubt as to the second murder a find- 
ing that circumstance (d) existed would have been sup- 
portable. Circumstance (d) by its literal terms applies 
only to the murder actually committed and we so con- 
strue it. 

Today in Holtan we have also said that aggravating 
circumstance (d) exists where the murder is so coldly 
calculated as to indicate a state of mind totally and 
senselessly bereft of regard for human life. 

The panel found that aggravating circumstance (e) 
did not exist. That circumstance is: ‘At the time the 
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murder was committed, the offender also committed 
another murder.” § 29-2523, R. R. S. 1943. The find- 
ing was proper. The standard is unambiguous and 
needs no construction. The defendant argues, however, 
that the sentencing judge in Stewart construes circum- 
stance (e) to pertain to attempts to murder committed 
at the same time as the murder for which the sentence 
was imposed. We agree such a construction is 
improper. We have this day set aside the death sen- 
tence in Stewart and in so doing pointed out that the 
trial court misconstrued aggravating circumstance (e) 
in that case. 

The defendant also argues that the imposition of the 
death sentence in his case is arbitrary and discrimina- 
tory because in State v. Ell, supra, only a life sentence 
was imposed, yet Ell was, as an aider and abettor, 
guilty not only of the murder of Kellogg, but also of 
the murder of Fread, his accomplice, who was killed 
by the police. The defendant apparently relies upon 
a rule which we find in an opinion of the Supreme 
Court of Pennsylvania, Commonwealth v. Thomas, 382 
Pa. 639, 117 A. 2d 204, where it was held that a par- 
ticipant in a robbery was accountable for felony mur- 
der in the death of an accomplice shot by the victim of 
the robbery during the escape. There are at least two 
responses to this contention. (1) This court has never 
adopted any such theory of felony murder and it is 
not likely to. Such a theory would constitute an exten- 
sion of the statute and no act is a crime in Nebraska 
unless made so by statute. (2) The Supreme Court of 
Pennsylvania has since disapproved its previous hold- 
ing. Commonwealth v. Redline, 391 Pa. 486, 137 A. 2d 
472. It appears that only one state follows any such 
theory. Taylor v. Superior Court, 91 Cal. Rptr. 275, 
477 P. 2d 131. 

Additionally in State v. Ell, supra, there existed 
another mitigating factor. Ell, after leaving the auto, 
abandoned the fight and surrendered when ordered to 
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do so. He was guilty of the murder of Kellogg only 
as an aider and abettor. He did not actually kill any- 
one. Although he was equally guilty with Rust in the 
robbery, his participation in the actual killing was rela- 
tively minor. See mitigating factor (e), § 29-2523, R. 
R. S. 1943. 

The sentencing panel found that aggravating circum- 
stance (f) did exist. That circumstance is: “The of- 
fender knowingly created a great risk of death to at 
least several persons.” § 29-2523, R. R. S. 1943. As the 
previously recited facts show, this finding was proper. 
The defendant shot at at least three police officers, 
wounding two of them. Further elaboration is not re- 
quired. See our construction of definition (f) in State 
v. Simants, supra. The defendant’s argument founded 
upon an inconsistent interpretation of (f) in State v. 
Stewart, supra, has been dealt with in our opinion in 
that case. 

The sentencing panel found that aggravating circum- 
stance (g) did not exist. Circumstance (g) is: “The 
victim was a law enforcement officer or a public serv- 
ant having custody of the offender or another.” § 29- 
2523, R. R. S. 1948. The victim Kellogg was not a po- 
lice officer. The language is unambiguous. It requires 
no construction or interpretation. 

The panel found that circumstance (h) did exist. 
That definition is: “The crime was committed to dis- 
rupt or hinder the lawful exercise of any governmental 
function or the enforcement of the laws.” § 29-2523, 
R. R. S. 1943. As the sentencing panel pointed out in 
its findings, the murder of Kellogg was committed in 
an attempt to avoid capture and this was part of an 
attempt to prevent the apprehension and arrest by law 
enforcement officers of the defendant and his compan- 
ion Ell. It is the fact that the murder of Kellogg was 
a part of the defendant’s resistance to his capture and 
arrest which makes circumstance (h) applicable in this 
case. Such an act, in our judgment, clearly comes with- 
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in the definition of aggravating circumstance (h). De- 
fendant points out, however, that the sentencing judge 
in Stewart construed the murder alone as an attempt 
to conceal the crime, thus satisfying definition (h). 
We have this day dealt with that matter in the Stew- 
art opinion and need not mention it again here. 

We now turn to a consideration of the defendant’s 
contentions with reference to the findings by the panel 
on the mitigating factors. The panel found that miti- 
gating circumstances (a), (b), (d), (e), (f), and (g) 
did not exist. The defendant does not challenge these 
findings. 

The panel did find that mitigating circumstance (c) 
did exist, that is, “The crime was committed while the 
offender was under the influence of extreme mental or 
emotional disturbance.” § 29-2523, R. R. S. 1943. In 
this connection the panel pointed out that events of the 
defendant’s childhood had contributed to a basic emo- 
tional instability in the defendant; that at the time of 
the murder of Kellogg the defendant was cornered and 
trapped and had been shot at by Kellogg; and that the 
defendant’s basic emotional instability and the existing 
circumstances made the crime one of strong emotion 
and not one of cold calculation. The evidence supports 
such a fact finding. 

The defendant argues, however, that the definition of 
mitigating circumstances is subject to the same indefi- 
niteness which he claims for the aggravating factors 
and he bolsters his argument insofar as it pertains to 
circumstance (d), the age of the defendant, by pointing 
out that in Stewart the sentencing judge imposed the 
death penalty and that in State v. McDonald, 195 Neb. 
625, 240 N. W. 2d 8, involving a similar crime, the de- 
fendant received life imprisonment. In one case sen- 
tencing authority found age was a mitigating factor 
and in the other case it found that it was not. In this 
case the defendant was fully matured and 23 years of 
age. Any force that the defendant’s argument has with 
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reference to the Stewart and McDonald cases has this 
day been removed by our reducing the sentence in 
Stewart to life imprisonment and our finding that age 
was a mitigating factor in that case. 

We fully agree with the sentencing panel that the 
existing aggravating factors in this case clearly out- 
weigh any mitigating factor. We further conclude 
that the death penalty under the facts in this case is 
not excessive and is not disproportionate to that im- 
posed in the other cases before us. 

We now turn to the defendant’s last assignment re- 
lating to the overruling of various motions. Rust and 
his accomplice Ell were tried together in the District 
Court. Substantially the same motions were made by 
both defendants. The record applicable to these mo- 
tions as to both defendants is the same identical record. 
There was no difference in the facts as to either de- 
fendant. These motions were thoroughly considered 
and determined in Ell. The result must be the same 
in this case. Defendant’s last assignment is not merito- 
rious. 

We have today held in Simants, in response to a con- 
stitutional challenge, that the facts upon which the ap- 
plicability of an aggravating factor depends must be 
proved beyond a reasonable doubt. We are satisfied 
from our review of the evidence in this-case that the 
facts upon which the finding of the existence of each 
aggravating factor depends was proved beyond a rea- 
sonable doubt and so find. In making such finding we 
have applied the same standard of reasonable doubt as 
applicable to the burden of proof in criminal cases. 
NJI No. 14.08. See, State v. Rice, 188 Neb. 728, 751, 199 
N. W. 2d 480; Chapman v. California, 386 U. S. 18, 87 
S. Ct. 824, 17 L. Ed. 2d 705, 24 A. L. R. 3d 1065. 

AFFIRMED. 
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STATE oF NEBRASKA, APPELLEE, Vv. RICHARD D. HOLrTAn, 
APPELLANT, 
250 N. W. 2d 876 


Filed February 2, 1977. No. 40638. 


1. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Words and Phrases. The term “substantial his- 
tory of serious assaultive or terrorizing criminal activity” with- 
in the meaning of aggravating circumstance subsection (1)(a), 
of section 29-2523, R. R. S. 1948, does not include events or oc- 
currences which are part of the circumstance surrounding the 
current charge, but refers solely to earlier acts. 

2. Criminal Law: Homicide: Aggravating and Mitigating Cir- 
cumstances: Words and Phrases. When the act of killing is 
totally and senselessly bereft of any regard for human life, it 
is wanton, deliberate, cruel, and inexcusable. 

3. Criminal Law: Homicide: Statutes: Aggravating and Mitigat- 
ing Circumstances: Words and Phrases. Acts under unusual 
pressures or influences or under the domination of another per- 
son contemplates only outside pressures, not those created by 
the defendant’s own acts. 


4, Extreme mental or 
emotional disturbance means such a disturbance in very great, 
intense, or severe degree. 

5. 7 —? “Significant history” 
does not refer to a slight or inconsequential history of criminal 
activity but rather to an important, notable, or meaningful 
HIStry 

6. ————-: ————: -—__—_-: ——__-: ————. Youth or extreme age 


are dineeeated for consideration as a mitigating circumstance 
but the term is necessarily relative as it must be considered 
in the light of varying conditions. 

7. Criminal Law: Statutes: Aggravating and Mitigating Circum- 
stances: Legislature. Penal statutes should be construed so 
as to give effect to the plain meaning of the words employed, 
and where of doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context and the 
apparent policy and objects of the Legislature. 

8. Criminal Law: Statutes: Courts. Although a penal statute is 
required to be strictly construed, it should be given a sensible 
construction, and general terms therein should be so limited 
in their construction and application so as not to lead to in- 
justice, oppression, or an absurd consequence. 


Appeal from the District Court for Douglas County: 


VoL. 197] JANUARY TERM, 1977 545 


State v. Holtan 


SAMUEL P. CanicLia, HerserT A. RONIN, and Roserr L. 
Fiory, Judges. Affirmed. 


Frank B. Morrison, Stanley A. Krieger, David E. Ken- 
dall, Peggy C. Davis, and Anthony G. Amsterdam, for 
appellant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwrTon, CLINTON, and BropkEy, JJ. 


NEWTON, J. 

The defendant was charged with first-degree-murder 
in the perpetration of a robbery and with shooting 
with intent to kill, wound, or maim. He entered a plea of 
nolo contendere to both counts, was sentenced to death on 
the first count, and to serve 15 to 45 years on the sec- 
ond count. On appeal the defendant challenges the con- 
stitutionality of Nebraska laws pertaining to the death 
penalty, asserts the statutes were erroneously applied, 
and claims the death sentence is excessive. We affirm 
the judgment of the District Court. 

The defendant entered the Dugout Bar in Omaha, 
Nebraska. In the bar were Larry Loder, the bartender, 
his friend Linda Ulshafer, and Pete Christensen, a pa- 
tron. The defendant produced a gun, robbed the cash 
register of a considerable sum of money, herded the 
three people present into a restroom, ordered Loder to 
tie the other two, shot and killed Loder, who was struck 
twice, wounded Linda Ulshafer, and apparently missed 
Christensen. Four shots were fired. 

In general, the questions regarding constitutionality 
presented have been dealt with in State v. Rust, ante 
p. 528, 250 N. W. 2d 867. They will not again be 
considered here except in regard to sections 29-2522 and 
29-2523, R. R. S. 1943, dealing with aggravating and 
mitigating circumstances to be considered. Defendant 
asserts that these sections are vague, indefinite, and 
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subject to discriminatory application. It is true that 
section 29-2522, R. R. S. 1943, contemplates the weigh- 
ing of the aggravating and mitigating factors and a 
decision on the death penalty according to which type 
carries the most weight. This is unavoidably a matter 
of judgment to be determined by the District Court 
subject to review. Absolute certainty in such matters 
is unattainable but the provision in Nebraska law for 
mandatory review in capital cases is a positive safe- 
guard and insures against error. 

The defendant was found to fall within the purview 
of several of the aggravating circumstances set out in 
section 29-2523 (1), R. R. S. 1943. The first is subsec- 
tion (a): “The offender was previously convicted of 
another murder or a crime involving the use or threat 
of violence to the person, or has a substantial history 
of serious assaultive or terrorizing criminal activity.” 
The defendant had been previously convicted for armed 
robbery, first-degree assault, and three times for bank 
robbery. All these incidents necessarily involved a 
threat of violence to the person. He asserts that the 
terms “serious assaultive or terrorizing criminal ac- 
tivity” are vague and indefinite. We cannot agree. 
The words ‘‘serious,” “assaultive,” and “terrorizing” are 
words in common usage with meanings well-fixed and 
generally clearly understood. The term “substantial 
history” is likewise reasonably clear. “History” refers 
to the individual’s past acts preceding the incident for 
which he is on trial and “substantial,” as here used, 
refers to an actual, material, and important history 
of acts of terror of a criminal nature. It does not re- 
fer to the particular incident involving the homicide 
for which he is subject to sentence. 

The court found the existence of aggravating circum- 
stances under subsection (b) in that the murder was 
committed by the defendant in an apparent effort to 
conceal his identity as the perpetrator. Obviously no 
other reason for the wanton killing was present. 
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The crime does not qualify as an aggravating cir- 
cumstance under subsection (c). It occurred during 
the commission of a robbery but the primary motiva- 
tion for the killing was not one for pecuniary gain. 

The court found that subsection (d) was also applica- 
ble in that the crime was especially heinous, atrocious, 
cruel, and manifested exceptional depravity by ordinary 
standards of morality and intelligence. Although tor- 
ture was not involved, it is clear that this element was 
applicable. The defendant killed, and attempted to kill, 
unresisting victims of the robbery. The act was totally 
and senselessly bereft of any regard for human life. 

It was wanton, deliberate, cruel, and inexcusable. 

Subsection (f) was properly found applicable. The 
defendant created a great risk of death to several per- 
sons. He fired upon the three victims from close range, 
actually killing one and wounding another. These facts 
were all established beyond a reasonable doubt. 

In regard to mitigating circumstances enumerated in 
section 29-2523 (2), R. R. S. 1943, the court found that 
only subsection (g) existed to a small degree. As to 
the other parts of (2): (a) Defendant did have a sig- 
nificant history of prior criminal activity. (b) Refers 
to acts under unusual pressures or influences or under 
the domination of another person. The provision con- 
templates only outside pressures, not those created by 
the defendant’s own acts. The only pressure present 
was that resulting from the willful robbery. (d) The 
defendant’s age was not a consideration. He was not 
a youth or extremely aged. (e) He was not an ac- 
complice but was the principal and sole participant. 
(f) The victim did not participate in or consent to his 
own death. (c) and (g) These factors are referable to 
the defendant’s mental condition. There is no evidence 
that the robbery, assault, and murder were committed 
under the influence of extreme mental or emotional 
disturbance. They were deliberate and wanton acts. 
The defendant’s capacity to appreciate the wrongful- 
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ness of his acts and to conform to legal requirements 
was not seriously impaired by mental illness or defect, 
or intoxication. Psychiatric examinations demon- 
strated that the defendant had an unstable, sociopathic 
personality but was not psychotic. He acted on im- 
pulse but was aware of the difference between right 
and wrong. 

Defendant asserts that mitigating factors (2) (a), (c), 
and (d), are void as being vague and indefinite. In 
regard to (2)(c), he maintains that what constitutes 
“extreme mental or emotional disturbance” is insuf- 
ficiently defined. The term “mental or emotional dis- 
turbance” is one commonly used and understood. Pre- 
sumably defendant refers to the degree of such disturb- 
ance as indicated by the word “extreme.” The meaning 
of the word as commonly used and as defined in Web- 
ster’s Third New International Dictionary (Unabr.), 
p. 807, is existing in the highest or the greatest possi- 
ble degree, very great, intense, or most severe. (2) 
(a) is challenged on the ground that the words “signifi- 
cant history” are ambiguous. The term does not refer 
to a slight or inconsequential history of criminal ac- 
tivity but rather to an important, notable, or mean- 
ingful history. (2)(d) is criticized because it does not 
fix the age to be considered or the relative importance 
of various ages. Again a hard and fast rule would tend 
to defeat the ends of justice. ‘Youth or extreme age 
are suggested for consideration but the term is neces- 
sarily relative as it must be considered in the light of 
varying conditions. See State v. Stewart, ante, p. 497, 
250 N. W. 2d 849. Two young persons of the same 
age may vary greatly in mental and physical develop- 
ment, experience, and criminal tendencies. 

In regard to the constitutional challenges advanced 
there are several pertinent rules to be considered. 

“Penal statutes should be construed so as to give ef- 
fect to the plain meaning of the words employed, and 
where of doubtful meaning, or application, the court 
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should adopt the sense that best harmonizes with the 
context and the apparent policy and objects of the Leg- 
islature.” State v. Reich, 186 Neb. 289, 183 N. W. 2d 
223. 

“Although a penal statute is required to be strictly 
construed, it should be given a sensible construction 
and general terms therein should be so limited in their 
construction and application so as not to lead to injus- 
tice, oppression, or an absurd consequence.” State v. 
Lewis, 184 Neb. 111, 165 N. W. 2d 569. 

A careful review of this record reveals that the three- 
judge sentencing panel gave careful consideration to all 
aggravating and mitigating factors pertaining to this 
offense and correctly concluded that the aggravating 
factors considerably outweighed the mitigating factors. 
The sentence imposed cannot be held to be improper 
or excessive under the law. 

We find that the several provisions of the challenged 
statutes are clear and unequivocal, not vague and in- 
definite. Nevertheless, in order to pin the various 
terms down beyond any chance for misconception, we 
have further clarified each of the terms criticized by 
the defendant. In the light of the statutes themselves 
and the rules above mentioned dealing with constitu- 
tionality, we find the statutes to be constitutional and 
valid. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ERWIN CHARLES 
SIMANTS, APPELLANT. 
250 N. W. 2d 881 


Filed February 2, 1977. No. 40642. 


1. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Death Penalty. In each case in which the sen- 
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tencing court imposes the death sentence, the determination of 
the court shall be in writing and shall be supported by written 
findings of fact based upon the records of the trial and the 
sentencing’ proceeding, and referring to the aggravating and 
mitigating circumstances involved in its determination. 

2. Criminal Law: Jury: Sentences. Jury sentencing in a capital 
ease is not constitutionally required. 

38. Criminal Law: Constitutional Law: Homicide: Statutes: Death 
Penalty. The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Nebraska or 
the federal Constitution. 

4. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Proof. The facts upon which aggravating cir- 
cumstances are based must be proved beyond a reasonable doubt. 

5. Criminal Law: Homicide: Statutes: Death Penalty. The rule 
enunciated in Grandsinger v. State, 161 Neb. 419, 73 N. W. 2d 
632 (1955), on the applicability of the doctrine of reasonable 
doubt is not applicable to our present death penalty law. 

6. Criminal Law: Homicide: Death Penalty: Automatic Review in 
Supreme Court. The Supreme Court in every case under the 
new death penalty statute will perform its functions of death 
sentence revicw with a maximum of rationality and consistency. 

: ———. The Supreme Court will com- 
pare each case under review with those previous cases in 
which the death penalty has or has not been imposed under the 
new death penalty statute. 

8. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Death Penalty: Automatic Review in Supreme 
Court. Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its decision 
and provides a meaningful appellate review, death sentences are 
not imposed capriciously or in a freakish manner in this ju- 
risdiction. 

9. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Words and Phrases. The terms “heinous, atro- 
cious, or cruel” are directed to the conscienceless or pitiless 
crime which is unnecessarily torturous to the victim. 


bee 


10.0. ———:, ———: ————: ——: ——. “Or manifested ex- 
ceptional depravity by ordinary standards of morality and in- 
telligence” confines this standard only to those situations where 
depravity is apparent to such an extent as to obviously offend 
all standards of morality and intelligence. 

11. Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Automatic Review in Supreme Court: Words and 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


Vout. 197] . JANUARY TERM, 1977 Sol 


State v. Simants 


Phrases. We interpret aggravating circumstance, subsection 
(f), section 29-2523, R. R. S. 1943, “The offender knowingly cre- 
ated a great risk of death to at least several persons,” to cover 


- those situations where the act of the defendant jeopardizes the 


lives of more than two other persons, such as by the use of 
bombs or explosive devices, the indiscriminate shooting into 
groups, or at a number of ee or other like situations. 
We interpret 
aibaeetian (a), section 29. 2523, R. R. S. 1943, under mitigating 
circumstances, “The age of the defendant at the time of the 
crime,” to refer to a child of tender age, a juvenile, or to a 
person of advanced years where senility may be a factor. 


Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances: Death Penalty. In the balancing of the aggra- 
vating and mitigating circumstances, the death penalty will not 
be imposed simply because the aggravating circumstances may 
outnumber the mitigating circumstances. Rather, the test is 
whether the aggravating circumstances in comparison outweigh 
the mitigating circumstances. 

——: ————: ——: ———-: ———.. The death penalty is 
not to be imposed if sufficient mitigating circumstances shall 
approach or outweigh the weight to be given the aggravating 
circumstances. 

Criminal Law: Homicide: Statutes: Aggravating and Mitigating 
Circumstances. The test of responsibility for crime is the de- 
fendant’s capacity to understand the nature of the act alleged 
to be criminal and the ability to distinguish between right and 
wrong with respect to the act. 

Criminal Law: Homicide: Mental Illness. The fact that a de- 
fendant may have some form of mental illness or deficiency 
does not of itself constitute a defense or establish lack of re- 
sponsibility. 

Trial: Witnesses: Evidence. A witness may not testify to a 
matter unless evidence is introduced sufficient to support a 
finding that the individual has personal knowledge of that 
matter. 

Criminal Law: Constitutional Law: Homicide: Statutes: Death 
Penalty. We find the Nebraska death penalty statute does. not 
violate any of the provisions of the Nebraska or federal Con- 
stitutions. 


Appeal from the District Court for Lincoln County: 


HuGH Stuart, Judge. Affirmed. 
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Beatty, Morgan & Vyhnalek and Keith N. Bystrom, 
for appellant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der, for appellee. 


Heard before White, C. J., SPENCER, BOoSLAUGH, 
McCown, Newton, CLINTON, and BropkEy, JJ. 


SPENCER, J. 

This case is before us for review of a death penalty 
imposed after a jury conviction on six counts of mur- 
der in the first degree. 


Defendant essentially alleges four assignments of er- 
ror: (1) The statute under which the sentence was 
imposed is unconstitutional; (2) the evidence is insuf- 
ficient to support the findings of the jury; (3) the 
court erred in excluding the testimony of defendant’s 
ex-wife; and (4) the sentence imposed is excessive and 
contrary to law. We affirm. 


During the course of the afternoon of October 18, 1975, 
defendant drank at one of the local bars in Sutherland, 
Nebraska, with members of his family and friends. At 
approximately 8 o’clock p.m., defendant asked his sister, 
Mrs. Boggs, to take him to her residence where he was 
residing. The residence was located next to the resi- 
dence of Henry Kellie. After returning defendant to 
her home, his sister returned to the bar. Defendant 
visited with his 13-year-old nephew, then went to his 
brother-in-law’s bedroom for a .22-caliber rifle. He ob- 
tained some shells and loaded it. He then told the 
nephew to keep the kids in the house, and left the sis- 
ter’s residence. 

Some 45 minutes later defendant returned to the sis- 
ter’s home, unloaded the rifle, put it back in place, and 
wrote a note at the kitchen table, as follows: ‘“I am 
sorry to all — it is the best way out — do not crie 
(sic).” Defendant then told the nephew he had just 
killed the Kellies, and named them to him. He then 
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had his nephew call his mother, who resided in Suther- 
land, and defendant told her about the killings. He 
then went to the home of his parents and told them he 
had just killed the Kellies. His father went to the Kel- 
lie home, came back to his own home, told his wife what 
he had found, and she called the authorities. 

Defendant left his parents’ home, went to two down- 
town bars, drank some beer at each, and returned to a 
field at the rear of the Boggs’ residence. He remained 
there until approximately 8 am. the morning of Oc- 
tober 19, 1975. At that time he tried to get in his sis- 
ter’s house and was refused admission. His sister 
called the authorities to whom he gave a statement. 

For the purposes of this appeal it is sufficient to say 
that defendant attempted to have sexual relations with 
Florance Marie Kellie, a 10-year-old girl. During the 
process he shot her in the forehead with a .22-caliber 
rifle, which caused her death. He then heard the girl’s 
grandfather, James Henry Kellie, approaching. He 
went to the bedroom doorway and shot him as he ap- 
proached. He then dragged the body into the bedroom. 
Shortly thereafter, Audrey Marie Kellie, the child’s 
grandmother, entered the house. Defendant killed her 
with a shot in the forehead, and the evidence would 
indicate some sexual molestation. Shortly thereafter, 
the Kellie’s son, David Leroy Kellie, and his two chil- 
dren came to the house. Defendant then killed David 
and his two children; Daniel Leroy, who was approxi- 
mately 5 years of age; and Deanna, who was 7 years of 
age. The evidence would indicate some sexual moles- 
tation of Deanna. All deaths were caused by the gun- 
shot wounds. 

We initially consider defendant’s contention that sec- 
tions 29-2519 et seq., R. R. S. 1943, outlining the capital 
punishment procedures, are in violation of the Eighth 
and Fourteenth Amendments to the United States Con- 
stitution and sections 3 and 9 of the Bill of Rights of 
the Constitution of the State of Nebraska. Suffice it 
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to say that since Furman v. Georgia, 408 U. S. 238, 92 
S. Ct. 2726, 33 L. Ed. 2d 346 (1972), from which de- 
fendant quotes substantially, the United States Supreme 
Court on July 2, 1976, decided the cases of Gregg v. 
Georgia, 428 U.S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 
(1976); Proffitt v. Florida, 428 U. S. 242, 96 S. Ct. 
2960, 49 L. Ed. 2d 913 (1976); and Jurek v. Texas, 428 
U. S. 262, 96 S. Ct. 2950, 49 L. Ed. 2d 929 (1976). 
These cases answered some of the questions raised by 
Furman and now urged by defendant. 

In Gregg, the Supreme Court noted capital punish- 
ment was accepted by the framers of the Constitution, 
and that for nearly 2 centuries the Court has recog- 
nized its use for the crime of murder is not invalid 
per se. The Court also noted legislative measures 
adopted by the people’s chosen representatives weigh 
heavily in ascertaining contemporary standards of de- 
cency. It answered the argument that the Eighth 
Amendment, forbidding cruel and unusual punishment, 
should be construed as prohibiting the death penalty by 
pointing to the fact that in the 4 years since Furman 
was decided, Congress and at least 35 states have en- 
acted new statutes providing for the death penalty. The 
Court further noted that retribution and the possibility 
of deterrence of capital crimes by prospective offenders 
are not impermissible considerations for a Legislature 
to weigh in determining whether the death penalty 
should be imposed. Importantly herein, it observed 
that capital punishment for the crime of murder can- 
not be viewed as invariably disproportionate to the 
severity of that crime. 

Of particular moment in answering some of the ar- 
guments of the defendant is the observation that the 
concerns expressed in Furman that the death penalty 
‘not be imposed arbitrarily or capriciously, can be met 
by carefully drafted statutes. These statutes should in- 
sure the sentencing authority is given adequate infor- 
mation and guidance. It noted these concerns are best 
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met by a system that provides for a bifurcated pro- 
ceeding at which the sentencing authority is apprised 
of the information relative to the imposition of sen- 
tence and provided with standards to guide its use in 
that information. 

Because Gregg v. Georgia, supra, adequately answers 
the questions raised by the defendant as to the appli- 
cability of the death penalty in this case, we concern 
ourselves with an analysis of the Nebraska statute in 
the light of that case. 

The Nebraska statute, as amended after the United 
States Supreme Court’s decision in Furman v. Georgia, 
408 U. S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972), 
retains the death penalty for any person deemed guilty 
of first-degree murder as defined in section 28-401, R. 
R. S. 1943. The defendant’s guilt or innocence is de- 
termined in the traditional manner, either by a trial 
judge or a jury. Whenever the trial is by jury, the 
jury has nothing whatsoever to do with the sentencing 
determination. If trial is by jury, the trial judge is 
‘required to charge lesser included offenses when they 
are supported by any credible evidence presented. The 
sentencing procedures are essentially the same in both 
bench and jury trials and are in large part patterned 
after the Model Penal Code. 

Whenever any person is found guilty of first-degree 
murder, the District Court fixes a date for a hearing 
on determination of the sentence to be imposed. The 
sentence determination shall be made by either the 
judge who presided at the trial or who accepted the 
guilty plea, or a panel of three judges, including the 
judge who presided or accepted the plea, or in case of 
his disqualification for any reason, by a panel of three 
District Judges named by the Chief Justice of the Su- 
preme Court. 

In the proceeding to determine the sentence, evidence 
may be presented as to any matter that the court deems 
relevant to the sentence, and shall include matters re- 
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lating to any of the aggravating or mitigating circum- 
stances. These are set forth in section 29-2523, R. R. S. 
1943, and are as follows: 

“(1) Aggravating Circumstances: 

“(a) The offender was previously convicted of 
another murder or a crime involving the use or threat 
of violence to the person, or has a substantial history 
of serious assaultive or terrorizing criminal activity; 

“(b) The murder was committed in an apparent ef- 
fort to conceal the commission of a crime, or to conceal 
the identity of the perpetrator of a crime; 

“(c) The murder was committed for hire, or for pe- 
cuniary gain, or the defendant hired another to commit 
the murder for the defendant; 

“(d) The murder was especially heinous, atrocious, 
cruel, or manifested exceptional depravity by ordinary 
standards of morality and intelligence; 

“(e) At the time the murder was committed, the of- 
fender also committed another murder; 

“(f) The offender knowingly created a great risk of 
death to at least several persons; 

“(g) The victim was a law enforcement officer or a 
public servant having custody of the offender or 
another; or 

“(h) The crime was committed to disrupt or hinder 
the lawful exercise of any governmental function or 
the enforcement of the laws. 

“(2) Mitigating Circumstances: 

“(a) The offender has no significant history of prior 
criminal activity; 

“(b) The offender acted under unusual pressures or 
influences or under the domination of another person; 

“(c) The crime was committed while the offender 
was under the influence of extreme mental or emo- 
tional disturbance; 

“(d) The age of the defendant at the time of the 
crime; 

“(e) The offender was an accomplice in the crime 
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committed by another person and his participation was 
relatively minor; 

“(f) The victim was a participant in the defendant’s 
conduct or consented to the act; or 

“(g) At the time of the crime, the capacity of the 
defendant to appreciate the wrongfulness of his con- 
duct or to conform his conduct to the requirements of 
law was impaired as a result of mental illness, mental 
defect, or intoxication.” 

Additionally, the court may receive any evidence of 
mitigating factors which it deems to have probative 
value. 

Section 29-2261, R. R. S. 1943, requires the court to 
order a presentence investigation before a defendant is 
sentenced. The defendant, his counsel and counsel for 
the State are permitted to present oral arguments for 
or against the sentence of death. It should here be 
noted that the court is required to set forth a general 
order of procedure at the outset of the sentencing pro- 
cedure. This was done herein. 

Section 29-2522, R. R. S. 1943, requires that the judge 
or judges presiding at the sentencing procedure shall 
fix the sentence at either death or life imprisonment 
but such determination shall be based upon the fol- 
lowing considerations: 

“(1) Whether sufficient aggravating circumstances 
exist to justify imposition of a sentence of death; or 

“(2) Whether sufficient mitigating circumstances 
exist which approach or exceed the weight given to 
the aggravating circumstances. 

“In each case in which the court imposes the death 
sentence, the determination of the court shall be in 
writing and shall be supported by written findings of 
fact based upon the records of the trial and the sen- 
tencing proceeding, and referring to the aggravating 
and mitigating circumstances involved in its determi- 
nation.” 

Sections 29-2524 through 29-2528, R. R. S. 1943, pro- 
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vide for an automatic review of all capital punishment 
cases. The review eliminates the need for a petition 
of error where the punishment is capital. The clerk 
of the District Court is required to automatically notify 
the court reporter to prepare a bill of exceptions and 
provides that the cost of printing briefs shall be borne 
by the county. The execution of the sentence is sus- 
pended pending the automatic review of the case by 
the Supreme Court of Nebraska. 

Before we consider the procedures further, we turn 
to defendant’s contention that the lack of jury involve- 
ment in the sentencing procedure is contrary to the due 
process clause of the Fourteenth Amendment to the 
United States Constitution as well as Article I, section 
3, of the Bill of Rights, of the Constitution of the State 
of Nebraska. The United States Supreme Court, in 
Proffitt v. Florida, 428 U. S. 242, 96 S. Ct. 2960, 49 
L. Ed. 2d 913 (1976), has held that jury sentencing in 
a capital case is not constitutionally required. In that 
case the Court stated in upholding the Florida pro- 
cedure: ‘The basic difference between the Florida sys- 
tem and the Georgia system is that in Florida the sen- 
tence is determined by the trial judge rather than by 
the jury. This (the United States Supreme) Court has 
pointed out that jury sentencing in a capital case can 
perform an important societal function, Witherspoon 
v. Illinois, 391 U. S. 510, 519 n. 15, but it has never 
suggested that jury sentencing is constitutionally re- 
quired. And it would appear that judicial sentencing 
should lead, if anything, to even greater consistency in 
the imposition at the trial court level of capital punish- 
ment, since a trial judge is more experienced in sen- 
tencing than a jury, and therefore is better able to im- 
pose sentences similar to those imposed in analogous 
cases.” 

Inferentially, Nebraska has met this contention in the 
application of its habitual criminal law. We have re- 
peatedly sustained the constitutionality of that law. In 
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Nebraska the increased punishment fer a subsequent 
felony is a court determination and not one for a jury. 
See State v. Losieau, 184 Neb. 178, 166 N. W. 2d 406 
(1969). 

As we understand the federal and the state consti- 
tutional provisions, they do not require or even suggest 
that jury sentencing is constitutionally required. What- 
ever the relative merits of sentencing by a judge or 
jury may be, we need not consider them. Our con- 
cern is the constitutionality of the Nebraska system, 
under the federal and state Constitutions. The relative 
merits of the one or the other is for legislative and not 
judicial determination. We find the sentencing pro- 
cedure provided by the Nebraska statute does not vio- 
late either the Nebraska or the federal Constitution. 

Defendant argues that the Nebraska death penalty 
procedures are constitutionally invalid because they are 
silent as to what burden must be met before an ag- 
gravating circumstance is proven to exist by the sen- 
tencing authority. He argues that aggravating circum- 
stances must be proved to exist beyond a reasonable 
doubt. That question is not involved in this case be- 
cause the aggravating circumstances found to exist here 
were clearly found to exist beyond a reasonable doubt. 

In Grandsinger v. State, 161 Neb. 419, 73 N. W. 2d 
632 (1955), this court said: “ ‘The doctrine of reason- 
able doubt has no application to the jury’s determina- 
tion as to the penalty to be imposed.’ ” That case 
was decided at a time when the jury determined 
whether the sentence should be death or life imprison- 
ment in capital cases. The present statute has changed 
that rule. It may be forcibly argued that there is no 
reason or logic why a similar rule should not apply to 
judicial sentencing. However, the law has been sub- 
stantially changed and the question should be recon- 
sidered in regard to the imposition of the death penalty. 

Section 29-2522, R. R. S. 1943, now requires a deter- 
mination after hearing that sufficient aggravating cir- 


560 NEBRASKA REPORTS | Vou. 197 


State v. Simants 


cumstances exist to justify the imposition of a death 
penalty. As the United States Supreme Court noted in 
Woodson v. North Carolina, 428 U. S. 280, 96 S. Ct. 
2978, 49 L. Ed. 2d 944 (1976): “Death, in its finality, 
differs more from life imprisonment than a 100-year 
prison term differs from one of only a year or two. 
Because of that qualitative difference, there is a cor- 
responding difference in the need for reliability in the 
determination that death is the appropriate punishment 
in a Specific case.” 

We believe the obvious intent of the statute is that 
the enumerated aggravating circumstances should re- 
quire strong proof. Aggravating circumstances are 
now a mandatory element to be considered in capital 
cases. The sentence depends upon the proof of some 
aggravating circumstance. We believe it is the intent 
of the act to require the facts upon which the aggravat- 
ing circumstances referred to in section 29-2523, R. R. 
S. 1943, are based be proved beyond a reasonable doubt, 
and so construe it. We hold that the rule enunciated in 
Grandsinger v. State, supra, is not applicable to our 
present law. ; 

Defendant maintains the Nebraska capital punish- 
ment statute does not remove the substantial risk that 
the death penalty will be inflicted in an arbitrary or 
capricious manner. It-is pointed out that at various 
stages in the proceedings discretion may be exercised 
by the prosecutor, the jury, the sentencing judge, the 
Nebraska Supreme Court, and the Board of Pardons. 
Thus, the defendant argues the prosecutor is not re- 
quired to charge a capital offense in all cases where 
the facts might support such a charge. He is further 
empowered to enter into plea bargaining with the de- 
fendant. The jury, although not involved in sentencing 
in Nebraska, may still affect the outcome by convicting 
the defendant of a lesser included offense not punish- 
able by death. And even after the defendant has been 
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sentenced to death, his sentence may be commuted at 
the discretion of the Board of Pardons. 

These objections were raised in Gregg v. Georgia, 
428 U. S. 153, 96 S. Ct. 2909, 49 L. Ed. 2d 859 (1976), 
and found to be without merit: “The existence of these 
discretionary stages is not determinative of the issues 
before us. At each of these stages an actor in the 
criminal justice system makes a decision which may re- 
move a defendant from consideration as a candidate 
for the death penalty. Furman, in contrast, dealt 
with the decision to impose the death sentence on a 
specific individual who had been convicted of a capital 
offense. Nothing in any of our cases suggests that the 
decision to afford an individual defendant mercy vio- 
lates the Constitution. Furman held only that, in order 
to minimize the risk that the death penalty would be 
imposed on a capriciously selected group of offenders, 
the decision to impose it had to be guided by stand- 
ards so that the sentencing authority would focus on 
the particularized circumstances of the crime and the 
defendant.” 

Language contained in a footnote to the paragraph 
just quoted suggests a system without such discretion 
would be unconstitutional: “The petitioner’s argument 
is nothing more than a veiled contention that Furman 
indirectly outlawed capital punishment by placing to- 
tally unrealistic conditions on its use. In order to re- 
pair the alleged defects pointed to by the petitioner, 
it would be necessary to require that prosecuting au- 
thorities charge a capital offense whenever arguably 
there had been a capital murder and that they refuse 
to plea bargain with the defendant. If a jury refused 
to convict even though the evidence supported the 
charge, its verdict would have to be reversed and a ver- 
dict of guilty entered or a new trial ordered, since the 
discretionary act of jury nullification would not be per- 
mitted. Finally, acts of executive clemency would have 


562 NEBRASKA REPORTS | VoL. 197 


State v. Simants 


to be prohibited. Such a system, of course, would be 
totally alien to our notions of criminal justice. 

“Moreover, it would be unconstitutional. Such a sys- 
tem in many respects would have the vices of the man- 
datory death penalty statutes we hold unconstitutional 
today in Woodson v. North Carolina, post, p. 280, and 
Roberts v. Louisiana, post, p. 325. The suggestion that 
a jury’s verdict of acquittal could be overturned and a 
defendant retried would run afoul of the Sixth Amend- 
ment jury-trial guarantee and the Double Jeopardy 
Clause of the Fifth Amendment.” 

The argument that the sentencing judge is given too 
much discretion under the Nebraska scheme has also 
been foreclosed by the United States Supreme Court 
decisions. As noted, the Florida statute is very similar 
to the Nebraska statute in that the sentencing author- 
ity is required to weigh statutory aggravating and miti- 
gating circumstances. This system, requiring an ex- 
amination of the circumstances of each case, was ex- 
pressly approved in Proffitt v. Florida, 428 U. S. 242, 
96 S. Ct. 2960, 49 L. Ed. 2d 913 (1976), as the court 
stated: “On their face these procedures, like those used 
in Georgia, appear to meet the constitutional deficien- 
cies identified in Furman. The sentencing authority in 
Florida, the trial judge, is directed to weigh eight ag- 
gravating factors against seven mitigating factors to 
determine whether the death penalty shall be imposed. 
This determination requires the trial judge to focus on 
the circumstances of the crime and the character of 
the individual defendant. He must, inter alia, consider 
whether the defendant has a prior criminal record, 
whether the defendant acted under duress or under the 
influence of extreme mental or emotional disturbance, 
whether the defendant’s role in the crime was that of 
a minor accomplice, and whether the defendant’s youth 
argues in favor of a more lenient sentence than might 
otherwise be imposed. The trial judge must also deter- 
mine whether the crime was committed in the course 
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of one of several enumerated felonies, whether it was 
committed for pecuniary gain, whether it was commit- 
ted to assist in an escape from custody or to prevent 
a lawful arrest, and whether the crime was especially 
heinous, atrocious, or cruel. To answer these questions, 
which are not unlike those considered by a Georgia sen- 
tencing jury, compare Gregg v. State, ante, p. 40, the 
sentencing judge must focus on the individual circum- 
stances of each homicide and each defendant.” 

In Gregg v. Georgia, 428 U. S. 153, 96 S. Ct. 2909, 
49 L. Ed. 2d 859 (1976), it was stated: “As a result, 
while some jury discretion still exists, ‘the discretion 
to be exercised is controlled by clear and objective 
standards so as to produce nondiscriminatory applica- 
tion.’ Coley v. State, 231 Ga. 829, 834, 204 S. E. 2d 612, 
615.” Whether the Nebraska statute provides clear 
standards will be considered later. 

That the sentencing authority must exercise some de- 
gree of discretion can further be seen in the two cases 
which struck down statutory schemes providing for 
mandatory imposition of the death penalty in all cases 
of first-degree murder. Woodson v. North Carolina, 
428 U. S. 280, 96 S. Ct. 2978, 49 L. Ed. 2d 944 (1976); 
Roberts v. Louisiana, 428 U. S. 325, 96 S. Ct. 3001, 49 
L. Ed. 2d 974 (1976). 

The Supreme Court has indicated in its opinions that 
meaningful appellate review may be required to insure 
that the death penalty is not applied in an arbitrary or 
capricious manner. Defendant asserts that the Nebras- 
ka system is deficient in this regard because there are 
no statutory guidelines for the Nebraska Supreme 
Court such as are provided in Georgia. We answer that 
this court, in every case under the new statute, will 
perform its function of death sentence review with a 
maximum of rationality and consistency. While we do 
not have the Georgia provision for proportional review, 
every capital case where there can be the slightest ques- 
tion will be considered in comparison with other capital 
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cases. In other words, we will compare each capital 
case under review with those previous cases in which 
the death penalty has or has not been imposed under 
the new statute. By this means review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar 
circumstances in another case. 

Defendant urges that the language employed in the 
Nebraska statute describing aggravating and mitigat- 
ing circumstances is so vague and overbroad that a sub- 
stantial likelihood exists that the death penalty will be 
applied arbitrarily and capriciously. This same claim 
was urged in Gregg v. Georgia, supra, where it is 
stated: ‘“While such standards are by necessity some- 
what general, they do provide guidance to the sen- 
tencing authority and thereby reduce the likelihood 
that it will impose a sentence that fairly can be called 
capricious or arbitrary. Where the sentencing author- 
ity is required to specify the factors it relied upon in 
reaching its decision, the further safeguard of meaning- 
ful appellate review is available to ensure that death 
sentences are not imposed capriciously or in a freakish 
manner.” 

The Supreme Court in Gregg determined that, as 
construed by the state court, the standards provided 
adequate guidance for sentencing. The trial court here- 
in made written findings reviewing the aggravating and 
mitigating standards considered in the imposition of the 
death penalty. In doing so, it specifically reviewed 
each of the standards in light of the record before it. 
We now review the trial court’s findings in light of our 
construction of those provisions. 

Defendant herein was charged with six separate 
counts of murder, as follows: Count I, James Henry 
Kellie; count II, Audrey Marie Kellie; count III, David 
Leroy Kellie; count IV, Daniel Leroy Kellie; count V, 
Deanna Lynn Kellie; and count VI, Florance Marie 
Kellie. 
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The trial court discussed the standards as they per- 
tained to the separate counts on which the defendant 
was convicted. We have heretofore set out the stand- 
ards as they are defined in the statute. We will refer 
to them here by the letter which enumerates the stand- 
ard in the statute. 

We first refer to the aggravating circumstances. 
Subsection (a) covers previous murder convictions or 
crimes involving the use of threat of violence to the 
person. The last clause obviously describes persons 
with previous histories of serious assaultive or 
terrorizing criminal activity. These are words in com- 
mon usage with meanings well fixed and clearly un- 
derstandable. The trial court found that (a) was not 
present and did not apply, and we agree. 

Subsection (b) is intended to cover those situations 
where a murder is committed in an effort to conceal 
the commission of a crime or to conceal the identity 
of the perpetrator of that crime. The court found this 
standard did not apply with regard to the murder of 
Florance Marie Kellie, or the sixth count. It found that 
murder was committed in an effort to perpetrate a 
first-degree sexual assault. The court found after 
Florance Marie Kellie was murdered the other murders 
were committed in an apparent attempt to conceal the 
commission of the crime or the identity of the perpe- 
trator of it. With these findings, we agree. 

The court found subsection (c) did not apply to any 
of the counts. With this we agree. We construe sub- 
section (c) to include those situations where the mur- 
der was committed for hire, where the murder was it- 
self committed for a pecuniary gain, or where the de- 
fendant hired another to commit a murder for him. 

The court found that subsection (d) applied to three 
of the murders but not to the three others. With re- 
gard to the first murder, or count VI, the court found 
it was done in the perpetration of a first-degree sexual 
assault. The sexual assault caused pain, and when the 
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young girl cried out she was killed and there was a 
further sexual assault upon her after death. The court 
specifically found the standard applied to the murder 
of Audrey Marie Kellie, count II, considering the dif- 
ference in the ages of the defendant and the victim, 
coupled with the attack on her body after her death. 
The court also specifically found that the murder per- 
petrated upon Deanna, the 77-year-old child, coupled 
with the bruises displayed on the inside of her thighs 
in the immediate vicinity of her pubic area, were suf- 
ficient to bring it within the ambit of the standard. 

The court specifically found the murder of Daniel, 
the 5-year-old boy, might evidence some sign of de- 
pravity, but found subsection (d) did not apply. The 
court further found the section did not apply to the 
murders of David Leroy Kellie or James Henry Kellie. 

In construing subsection (d) it might be argued that 
all killings are atrocious. Obviously, the Legislature 
intended something more than the fact that there had 
been a murder in the use of this phraseology. The 
Florida Supreme Court in State v. Dixon, 283 So. 2d 1 
(1973), defines the terms “heinous, atrocious, or cruel” 
to be directed to the conscienceless or pitiless crime 
which is unnecessarily torturous to the victim. We ac- 
cept that construction, and to us it is obvious that it 
was followed by the trial court. 

The Florida law does not include the following lan- 
guage found in the Nebraska standard: “* * * or man- 
ifested exceptional depravity by ordinary standards of 
morality and intelligence.” In interpreting this portion 
of the statute, the key word is “exceptional.” It might 
be argued that every murder involves depravity. The 
use of the word “exceptional,” however, confines it only 
to those situations where depravity is apparent to such 
an extent as to obviously offend all standards of mo- 
rality and intelligence. We find such depravity was 
present in the murder of the three females. 

Subsection (e) is clear, easily understood, and no 
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clarification or construction is necessary. The court 
found that at the time each murder was committed, 
the offender committed five other murders, and there- 
fore subsection (e) applied to each of the counts. 

Subsection (f) refers to those situations where the 
act of the defendant also endangered the lives of others. 
The trial court found this standard did not apply in 
this case and we agree. We interpret it to cover those 
situations where the act of the defendant jeopardizes 
the lives of more than two other persons, such as the 
use of bombs or explosive devices, the indiscriminate 
shooting into groups, or at a number of individuals, or 
other like situations. 

Subsection (g) is clear, readily understandable, and 
needs no construction. The court found that (g) was 
not applicable herein. 

Subsection (h) refers to those crimes intended to 
disrupt or hinder the lawful exercise of a governmental 
function or the enforcement of the laws. The trial 
court found that (h) had no application herein. 

We are now concerned with the mitigating circum- 
stances. Defendant had been convicted of contributing 
to the delinquency of a minor on February 26, 1967. 
On appeal to the District Court a demurrer was sus- 
tained to the charge. It was then appealed to the Su- 
preme Court where the judgment of the District Court 
for Lincoln County was reversed. See State v. Simants, 
182 Neb. 491, 155 N. W. 2d 788 (1968). On remand, the 
case was never prosecuted further in the District Court. 
Defendant had several misdemeanor convictions, in- 
cluding one conviction of intoxication and reckless 
driving. The presentence investigation indicated that 
defendant apparently had been guilty of statutory rape 
several years before but the matter was not called to 
the attention of the authorities and no prosecution re- 
sulted. 

The trial court did find that the defendant had a sig- 
nificant history of prior criminal activity. While it is 
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immaterial on the present record, we would consider 
this to be a very borderline finding. It does, however, 
involve two instances involving girls under 15. The 
standard reads: “The offender has no significant his- 
tory of prior criminal activity.” We agree with the 
District Court. The statute reads “prior criminal ac- 
tivity” and not “prior criminal convictions.” We note, 
however, that the statute says “significant history.” 
We do not find this to be a significant history and give 
the defendant the benefit of any dcubt. As we have 
previously held, criminal activity must be proved be- 
yond a reasonable doubt. While we concede that crim- 
inal activity may be proved, obviously the burden of 
proof is greater in the absence of prior convictions. 

The trial court found subsection (b), “The offender 
acted under unusual pressures or influences or under 
the domination of another person” was not applicable. 
We agree. 

The court found the crime was not committed while 
the offender was under the influence of extreme mental 
or emotional disturbance, which is subsection (c). 
While defendant’s defense was predicated upon insani- 
ty, we agree with the finding of the trial court. 

Subsection (d) reads: “The age of the defendant at 
the time of the crime.” At the time of the crime, the 
defendant was approximately 30 years of age. We 
agree with the finding of the trial court, the defendant 
was not of such tender age that this should in any way 
be considered as a mitigating circumstance. We inter- 
pret this language to refer to a child of tender age, a 
juvenile, or to a person of advanced years, where se- 
nility may be involved. 

The trial court correctly found subsection (e) was 
not applicable. This standard refers to those situations 
where the offender may have been only an aider or an 
abettor and his role in the murder was negligible. 

The trial court properly found that while the record 
does not reflect the exact course of conduct of any of 
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the victims, subsection (f) is not applicable herein. As 
the court noted, Florance Marie Kellie, the 10-year-old 
child, could not knowingly consent to an act of first 
degree sexual assault. 

Subsection (g) provides as follows: “At the time of 
the crime, the capacity of the defendant to appreciate 
the wrongfulness of his conduct or to conform his con- 
duct to the requirement of law was impaired as a re- 
sult of mental illness, mental defect, or intoxication.” 
The trial court found that as the result of the combina- 
tion of the influence of intoxicating liquors, defendant’s 
low intelligence level, together with any mental defi- 
ciency, this standard was a mitigating circumstance to 
be considered in each of the six counts on which he 
was convicted. We agree. 

In the balancing of the aggravating and mitigating. 
circumstances, we emphasize the death penalty will not 
be imposed simply because the aggravating circum- 
stances may outnumber the mitigating circumstances. 
Rather, the test is whether the aggravating circum- 
stances in comparison outweigh the mitigating circum- 
stances. The death penalty is not to be imposed if 
sufficient mitigating circumstances exist, which ap- 
proach or outweigh the weight to be given the aggravat- 
ing circumstances. In balancing the aggravating and 
the mitigating circumstances, we agree with the trial 
court. The presence of aggravating circumstances (b), 
(d), and (e) in some or all the murders far outweighs 
any consideration we give to mitigating circumstances 
(a) and (g). In our review of the record, the defend- 
ant at the time of the murders knew the nature and 
quality of his acts. He knew they were wrong and 
that he would be punished if caught. In our judgment, 
this motivated the murders. We determine the impo- 
sition of the death penalty was justified and is amply 
sustained by the record. 

We now consider defendant’s contention that the evi- 
dence is insufficient to support the findings of the jury. 
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He predicates this assignment on the jury’s rejection of 
the defendant’s insanity defense. In defendant’s brief 
and argument, he seems to be arguing for the Durham 
rule, which has been rejected in Nebraska. In State v. 
Jacobs, 190 Neb. 4, 205 N. W. 2d 662 (1973), we said: 
“The test of responsibility for crime is the defendant’s 
capacity to understand the nature of the act alleged to 
be criminal and the ability to distinguish between right 
and wrong with respect to the act.” 

In that same case, we said: “The fact that a de- 
fendant may have some form of mental illness or de- 
ficiency does not of itself constitute a defense or es- 
tablish lack of responsibility.” 

A review of the record indicates there was substantial 
evidence supporting the jury’s action in rejecting the 
defendant’s claim of insanity. Defendant’s own wit- 
ness, Doctor Campanella, stated with regard to defend- 
ant’s behavior on the night of October 18, 1975: “In 
my opinion he was aware of what he was doing.” 
Another of the defense witnesses, Doctor Jack R. An- 
derson, admitted that other experts with education sim- 
ilar to his might come to an opposite conclusion than he 
did based upon the same tests that he used. 

The State’s medical witnesses testified the defendant 
knew what he was doing, could distinguish between 
right and wrong, and knew he deserved punishment at 
the time of the crime. Doctor Kenny, a physician and 
psychiatrist, found that defendant had a normal func- 
tioning I.Q., which is the measurement of how a man 
functions in daily life as opposed to how he functions 
on tests. He testified defendant knew the nature and 
quality of his acts; he knew they were wrong; he knew 
he would be punished; and he was able to distinguish 
at the time of those acts between right and wrong. On 
the record, the jury could find, as it did, that the de- 
fendant was responsible for his criminal activity. 

Defendant’s last assignment is directed to the exclu- 
sion of his former wife’s opinion. Mrs. Olson, his ex- 
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wife, had no contact with him after 1967, or 8 years be- 
fore the crimes charged. The defendant made an offer 
of proof to the effect his ex-wife would testify that in 
his right mind he could not have performed the acts 
charged. The State objected to the offer of proof for 
the reason that her opinion would relate to observa- 
tions made prior to 1967. 

The objection was properly sustained because the wit- 
ness had no contact with the defendant after 1967. It 
is apparent her observations would be too remote to 
give an opinion as to his conduct on October 18, 1975. 
The foundation was insufficient to permit the witness 
to give her opinion as to the defendant’s ability to com- 
mit the acts on October 18, 1975. A witness may not 
testify to a matter unless evidence is introduced suf- 
ficient to support a finding that the individual has per- 
sonal knowledge of that matter. 

We have attempted to answer in detail each of the 
defendant’s assignments, and some of the other ques- 
tions they raise. A careful review of the record indi- 
cates to us that the sentencing judge gave careful con- 
sideration to each and every aggravating and mitigat- 
ing factor pertaining to these offenses. As previously 
stated, we conclude that he correctly found the ag- 
gravating factors considerably outweigh the mitigating 
factors. We find from our review of the record that 
the sentence imposed is not improper or excessive un- 
der the law. 

We further find that the Nebraska statute does not 
violate any of the provisions of the state or federal 
Constitutions. We determine that the several provi- 
sions of the challenged statutes are clear and unequivo- 
cal, and are not vague and indefinite as contended by 
the defendant. In order to further pin the provisions 
down beyond any chance for misconception, we incor- 
porate herein the pertinent rules enunciated in State v. 
Holtan, ante p. 544, 250 N. W. 2d 876, State v. Rust, 
ante p. 528, 250 N. W. 2d 867, and State v. Stewart, 
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ante p. 497, 250 N. W. 2d 849. These four cases have 
been considered in comparison to each other, and we 
sustain the death penalty in three of them. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCI- 
ATION, RELATOR, V. CHARLES LEDWITH, A MEMBER OF THE 


NEBRASKA STATE BAR ASSOCIATION, RESPONDENT. 
250 N. W. 2d 230 


Filed February 9, 1977. No. 40183. 


1. Attorneys at Law: Disciplinary Proceedings: Canons. An at- 
torney may be subjected to disciplinary action for conduct out- 
side the practice of law or the representation of clients, and 
for which no criminal prosecution has been instituted or con- 
viction had, even though such conduct might be found to have 
been illegal. is 

Violation of any of the ethical stand- 

ards relating to the practice of law, or any conduct of an at- 

torney in his professional capacity which tends to bring re- 
proach on the courts or the legal profession, constitute grounds 
for suspension or disbarment. 

—: ———. A restitution of funds wrongfully con- 

verted by a lawyer, after he is faced with legal accountability, 

is not an exoneration of his professional misconduct. 
—. A duty rests on the courts to main- 
tain the integrity of the legal profession by disbarring or sus- 
pending attorneys who indulge in practices designed to bring the 
courts or the profession into disrepute, or to perpetrate a fraud 
on the courts, or to corrupt and defeat the administration of 
justice. 


Original action. Judgment of disbarment. 


Paul L. Douglas, Attorney General, and John P. Regan, 
for relator. 


Lioyd E. Atchley, for respondent. 


Heard before WuirTeE, C. J., BosLtaucu, McCown, New- 
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TON, CLINTON, and BrRoDKEy, JJ., and FAHRNBRUCH, Dis- 
trict Judge. 


PER CURIAM. 

This is a disciplinary proceeding brought against 
Charles Ledwith, a practicing member of the Nebraska 
State Bar Association. Ledwith acted as both executor 
and attorney for the estate of his father-in-law, Nels P. 
Nelson, who died testate December 24, 1971. Letters 
testamentary were issued January 20, 1972. Decedent’s 
property, with the exception of household goods, jew- 
elry, and tangible personalty, was by will bequeathed 
in equal shares to his six children or their heirs by 
right of representation. The inventory listed assets 
consisting of cash, bank and savings and loan depos- 
its amounting to $23,244.57. Final decree was en- 
tered May 15, 1973, and found remaining assets con- 
sisted of an account amounting to $19,148.79 which 
were ordered distributed as follows: To Donald Martin 
Nelson, a son, Wayne Lawrence Nelson, a son, Bette 
Bonn Ledwith, a daughter, and Richard L. Nelson, only 
child of a deceased son, $3,191.46 each; to Sandra Bohl- 
meyer and John Armstrong, children of a deceased 
daughter, $1,595.73 each; to Angeline Anne Beck, Rob- 
ert Eugene Nelson, Jr., Rene Rogers Nelson, Nanette 
Nelson, and Suzette Nelson, children of a deceased son, 
each $638.30. An attorney’s fee in the sum of $1,100 
was allowed and the executor’s fee waived. 

Both the final report and supplemental report of the 
executor were false in that a considerable part of the 
funds said to be on hand had been expended. Bank 
records show that respondent, as executor, had paid to 
Bette Bonn Ledwith, his wife, $13,900 and to himself, 
$1,990. Distribution was not made as directed in the 
decree of May 15, 1973, and on October 30, 1973, re- 
spondent was removed as executor. The order of re- 
moval was appealed and stalled for several months. It 
appears that respondent may have eventually paid all 
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the distributive shares except those of Rene Rogers 
Nelson, Nanette Nelson, and Suzette Nelson, who were 
minors for whom respondent was acting as custodian. 
No receipts or other evidence of payment of these items 
appear in the records. It is evident that, as executor, 
respondent converted a large portion of the estate to 
the use of his wife and himself. Some of the distribu- 
tive shares paid were not paid until October 23, 1974, 
approximately 15 months after entry of the decree of 
distribution and 1 day before respondent was to appear 
before the local Committee on Inquiry. 

It is evident that respondent has violated several of 
the canons and disciplinary rules of the Code of Pro- 
fessional Responsibility. He has failed to assist in 
maintaining the integrity and competence of the legal 
profession; he has engaged in conduct involving dis- 
honesty, fraud, deceit, and misrepresentation, conduct 
prejudicial to the administration of justice, and con- 
duct adversely reflecting on his fitness to practice law. 
He has neglected legal matters entrusted to him; he 
has failed to keep separate and properly account for 
funds entrusted to him; he has failed to promptly pay 
over and deliver such funds and has converted them, 
at least in part, to his own uses. 

“An attorney may be subjected to disciplinary ac- 
tion for conduct outside the practice of law or the rep- 
resentation of clients, and for which no criminal prose- 
cution has been instituted or conviction had, even 
though such conduct might be found to have been il- 
legal.” State ex rel. Nebraska State Bar Assn. v. Cook, 
194 Neb. 364, 232 N. W. 2d 120. 

“A license to practice law in this jurisdiction is 
granted on the implied understanding that the party 
receiving it shall at all times demean himself in a 
proper manner and abstain from such practices as can- 
not fail to bring discredit to himself, the profession, 
and the courts. * * * 

“Violation of any of the ethical standards relating to 
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the practice of law, or any conduct of an attorney in 
his professional capacity which tends to bring reproach 
on the courts or the legal profession, constitute grounds 
for suspension or disbarment.” State ex rel. Nebraska 
State Bar Assn. v. Strom, 189 Neb. 146, 201 N. W. 2d 
391. 

“A restitution of funds wrongfully converted by a 
lawyer, after he is faced with legal accountability, is 
not an exoneration of his professional misconduct.” 
State ex rel. Nebraska State Bar Assn. v. Hungerford, 
159 Neb. 468, 67 N. W. 2d 759. See, also, State ex rel. 
Nebraska State Bar Assn. v. Conover, 166 Neb. 132, 88 
N. W. 2d 135. 

“A duty rests on the courts to maintain the integrity 
of the legal profession by disbarring or suspending at- 
torneys who indulge in practices designed to bring the 
courts or the profession into disrepute, or to perpetrate 
a fraud on the courts, or to corrupt and defeat the ad- 
ministration of justice.” State ex rel. Nebraska State 
Bar Assn. v. Jensen, 171 Neb. 1, 105 N. W. 2d 459. 

We have consistently held that a conversion by a law- 
yer of trust funds in his possession requires his disbar- 
ment. It is therefore adjudged that respondent be dis- 
barred. 

JUDGMENT OF DISBARMENT, 


STATE oF NEBRASKA ET AL., APPELLEES AND CROSS APPEL- 
LANTS, v. Ciry BETTERMENT CORPORATION, A CORPORATION, 


APPELLANT AND CROSS-APPELLEE. 
250 N. W. 2d 601 


Filed February 9, 1977. No. 40619. 


1. Statutes. A statute should be construed in the context of the 
object sought to be accomplished, the evils and mischief sought 
to be remedied, and the purpose to be served. 

2. Statutes: Municipal Corporations: Lotteries: Words and Phrases. 
The term “primary activities” in section 28-964.03, R. R. S. 
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1943, means only activities conducted for charitable and com- 
munity betterment purposes other than the organization and 
operation of a lottery. 


3. Statutes: Municipal Corporations: Lotteries. An organization 
whose only activities have been the organization and operation 
of a lottery is not an organization whose primary activities are 
conducted for charitable or community betterment purposes with- 
in the meaning of section 28-964.03, R. R. S. 1943. 


4. Constitutional Law. The words and terms of a constitutional 
provision are to be interpreted and understood in their most 
natural meaning. 


5. Constitutional Law: Statutes: Lotteries: Words and Phrases. 
The word “proceeds” in Article III, section 24, Constitution of 
Nebraska, and in section 28-964.038, R. R. S. 1943, means net 
proceeds. Reasonable and necessary expenses incident to the 
organization and operation of a lottery may be paid from lot- 
tery proceeds. 


6. Constitutional Law: Lotteries. Under Article III, section 24, 
Constitution of Nebraska, the word “promoter” of a lottery 
means only the persons or organizations legally responsible for 
conducting the lottery. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Frederick S. Cassman of Abrahams, Kaslow & Cassman, 
for appellant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellees. 


Heard before WuiITe, C. J., SPENCER, BOSLAUGH, 
McCown, NEwToN, CLINTON, and BRopKEy, JJ. 


McCown, J. 

This is a declaratory judgment action brought by the 
State of Nebraska and the County of Douglas against 
City Betterment Corporation to declare a series of lot- 
teries operated by the defendant corporation unlawful, 
and to permanently enjoin their operation. The Dis- 
trict Court decree found the lotteries in violation of 
law and permanently enjoined the defendant, City Bet- 
terment Corporation, from further conducting any lot- 
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teries in the State of Nebraska. City Betterment Cor- 
poration has appealed, and the State and County have 
cross-appealed. 

The facts require some constitutional and statutory 
background. Until 1968, Article III, section 24, of the 
Constitution of Nebraska provided: “The Legislature 
shall not authorize any game of chance, nor any lot- 
tery, or gift enterprise where the consideration for a 
chance to participate involves the payment of money 
for the purchase of property, services, chance or admis- 
sion ticket, or requires an expenditure of substantial 
effort or time; * * *.” In 1968, the voters adopted an 
amendment to that section which reads: “Provided, 
that it may authorize and regulate other lotteries, raf- 
fles, and gift enterprises which are intended solely as 
business promotions or the proceeds of which are to 
be used solely for charitable or community betterment 
purposes without profit to the promoter of such lot- 
teries, raffles, or gift enterprises. * * *.” 

In 1969, acting under the authority of the amend- 
ment, the Legislature enacted sections 28-964.01 to 28- 
964.05, R. R. S. 1943. The first section provides that, 
except as specifically authorized by those sections, it is 
unlawful for any person to operate any lottery. Sec- 
tion 28-964.03, R. R. S. 1943, provides: “Any bona fide 
nonprofit organization whose primary activities are 
conducted for charitable and community betterment 
purposes may conduct lotteries, raffles, and gift enter- 
prises when the proceeds of such activities are used 
solely for charitable or community betterment purposes 
and the awarding of prizes to participants.” 

In 1972, a group of Omaha citizens organized the 
Central Business District Task Force to combat the de- 
terioration of downtown Omaha. That group financed 
professional studies and considered various ways of re- 
vitalizing the downtown area. Having focused on a 
“super block” proposal and finding that tax funds for 
the project were insufficient, it was proposed that a 
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lottery be established for the purpose of providing 
“seed money” to attract private investment. As an 
outgrowth of that idea, City Betterment Corporation 
was incorporated on April 15, 1975, under the Nebras- 
ka Nonprofit Corporation Act. The corporation was to 
be operated ‘“‘exclusively for charitable and educational 
purposes, including in particular for the charitable or 
community betterment purposes of the downtown area 
of Omaha, Nebraska.” The net income of the corpora- 
tion was to be distributed one-half to the City of Oma- 
ha for its community betterment purposes and one-half 
was to be expended by the corporation for charitable 
or community betterment purposes within the down- 
town area of Omaha, Nebraska. The District Court 
specifically found that the City Betterment Corporation 
was a bona fide nonprofit organization whose stated 
purposes were for charitable and city betterment pur- 
poses, and that finding is not challenged here. 

The board of directors of the Community Better- 
ment Corporation borrowed approximately $200,000 
and hired some 15 employees to commence the 
operation of a lottery. Office space was leased, a pub- 
lic relations firm was hired, and an agreement was en- 
tered into with Systems Operations, Inc., to provide 
computer programs and technical advice and services. 
Numerous Omaha banks agreed to distribute lottery 
tickets for 1 percent of the ticket proceeds. Various 
Omaha businesses also agreed to sell tickets for a 5 
percent commission. City Betterment Corporation also 
incurred other business expenses in connection with 
the lottery, including printing costs, and telephone and 
other utilities. 

In September 1975, the Big Green lottery commenced 
operation with the first drawing for winners held on 
October 2, 1975. The lottery operated for approxi- 
mately 4 months until its operation was enjoined by 
the District Court in this action on January 16, 1976. 
None of the net income or proceeds from the operation 
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of the lottery had been distributed to charitable and 
community betterment projects at the time of trial, al- 
though committees had been appointed to select pro- 
jects to receive the proceeds. 

The declaratory judgment action here was filed on 
October 6, 1975, and trial was held in early January 
1976. On January 16, 1976, the District Court entered 
its decree. The court specifically found that City Bet- 
terment Corporation was a bona fide nonprofit corpo- 
ration whose stated purposes are for charitable and city 
betterment purposes; and that the sole function and 
activity of the corporation since its existence had been 
the organization and operation of the lottery. The 
court also made conclusions of law: (1) That the term 
“proceeds” used in the constitutional amendment and 
the implementing statutes means net proceeds and not 
gross proceeds, and that a bona fide nonprofit qualified 
organization may therefore incur reasonably necessary 
expenses incid2nt to the organization and operation of a 
lottery; (2) that the “promoter” of a lottery within 
the meaning of the constitutional amendment means 
only the organization conducting the lottery and does 
not include the individual employees or agents or inde- 
pendent contractors retained by the organization to 
provide services; and (3) that an organization whose 
only activity is the operation of a lottery is not an or- 
ganization whose primary activities are conducted for 
charitable and community betterment purposes not- 
withstanding the intended use of the proceeds is solely 
for charitable or community betterment purposes. The 
District Court therefore concluded that City Better- 
ment Corporation was not an organization whose pri- 
mary activities are conducted for charitable or com- 
munity betterment purposes and therefore is not an or- 
ganization that may conduct a lottery pursuant to sec- 
tion 28-964.03, R. R. S. 1943. On those findings of fact 
and conclusions of law the court decreed the lotteries 
in violation of law and enjoined the defendant from 
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further conducting any lottery in the State of Nebras- 
ka. 

City Betterment Corporation has appealed from that 
portion of the decree finding that it is not an organi- 
zation whose primary activities are conducted for chari- 
table or community betterment purposes and therefore 
not an organization that may conduct a lottery. The 
State and County have cross-appealed from those por- 
tions of the decree finding that the term “proceeds” 
as used in the constitutional amendment and imple- 
menting statutes means net proceeds and not gross pro- 
ceeds, and from the determination that the “pro- 
moter” of a lottery means only the organization con- 
ducting the lottery and does not include employees, 
agents, or independent contractors providing services 
for profit. 

The crucial issue on this appeal turns on an interpre- 
tation of the language of section 28-964.03, R. R. S. 
1943, “any bona fide nonprofit organization whose 
primary activities are conducted for charitable and 
community betterment purposes may conduct a lottery 
* * * The meaning of the term “primary activities” 
is the focal point for determining the intent of the 
Legislature and that term is found only in the statute 
and not in the constitutional amendment. A statute 
should be construed in the context of the object sought 
to be accomplished, the evils and mischief sought to be 
remedied, and the purpose to be served. State v. 
Nance, ante p. 257, 248 N. W. 2d 339. 

Traditionally in Nebraska lotteries have been forbid- 
den. The Constitution of Nebraska still forbids any 
lottery except a lottery specifically authorized by the 
Legislature within the limitations of Article III, section 
24. Under the 1968 amendment, the Legislature can- 
not authorize any lottery beyond the specific scope of 
the constitutional permission. The Legislature may re- 
fuse to authorize any lottery, or it may impose limits 
or restrictions, or qualifications upon the operation of a 
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lottery it authorizes. The legislative history of the 1969 
statutes implementing the provisions of the constitutional 
amendment is not clear. Constitutional and statutory 
provisions from other states are not of much assistance 
because of their great variation in language and be- 
cause of the fact that none are even reasonably com- 
parable to our own. In Nebraska, however, unless a 
lottery is conducted and operated within the specific 
limits and terms of a statutory authorization, it is il- 
legal. 

In section 28-964.03, R. R. S. 1943, the Legislature has 
imposed some major requirements which must be met 
before an organization is authorized to operate a lot- 
tery. The first is that it must be a bona fide non- 
profit organization. That requirement is admittedly 
met here. The second is that its “primary activities” 
are conducted for charitable and community betterment 
purposes. If an organization meets those two require- © 
ments, then, and only then, is it authorized to conduct a 
lottery, and even then only when the proceeds of the 
lottery activities are used solely for charitable or com- 
munity betterment purposes. When the Legislature re- 
quired that the “primary activities” of a qualified or- 
ganization are to be conducted for charitable and com- 
munity betterment purposes before the organization 
may conduct lotteries, the logical and reasonable con- 
clusion must be that the primary activities referred to 
are activities other than the operation of a lottery. 
The Legislature thus limited its authorization to quali- 
fied organizations actually conducting activities for 
charitable and community betterment purposes. It is 
reasonable to assume that the Legislature intended to 
require that an organization actually conduct charitable 
and community betterment activities rather than 
merely express an intent to conduct them in the future 
before that organization will be authorized to operate 
a lottery. 

It is argued that because the word “primary” was 
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used to describe the charitable and community better- 
ment activities which must be conducted by an organi- 
zation before it may legally operate a lottery, the Leg- 
islature intended that the operation of a lottery must 
be secondary or incidental to the “primary” activity of 
the organization. The Legislature failed to impose any 
specific restrictions as to the size or frequency of any 
lottery, and there is no reasonable or logical way of 
comparing or measuring the relative size of activities in 
such diverse and unrelated fields. The issue is not di- 
rectly presented in this case, and we therefore do not 
pass on it. 

The evidence in this case is undisputed that the sole 
function and activity of the City Betterment Corpora- 
tion during its entire existence has been the organiza- 
tion and operation of the lotteries. The District Court 
specifically determined that an organization whose 
only activity has been the operation of a lottery is not 
an organization whose primary activities are conducted 
for charitable and community betterment purposes, and 
that the conduct or operation of a lottery may not be 
included as one of such an organization’s primary ac- 
tivities. Those determinations were correct and are de- 
terminative of the appeal of City Betterment Corpora- 
tion. 

The State’s and County’s cross-appeal contends that 
the word “proceeds” used in both the constitutional 
amendment and the statute means gross proceeds 
rather than net proceeds. The constitutional amend- 
ment requires that lottery “proceeds” be used solely 
for charitable or community betterment purposes, and 
the statute adds the phrase ‘and the awarding of prizes 
to participants.” 

The term “proceeds” has been used in all kinds of 
contexts and in various situations has been interpreted 
as net or gross, depending upon the circumstances. The 
words and terms of a constitutional provision are to be 
interpreted and understood in their most natural and 
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obvious meaning. Ramsey v. County of Gage, 153 Neb. 
24, 43 N. W. 2d 593. The use of the word “proceeds” 
and the accompanying phraseology in both the consti- 
tutional amendment and the statute would ordinarily 
require that it be interpreted in the same fashion in 
both. The State argues that the word “proceeds” was 
intended to mean gross proceeds and that the statu- 
tory addition of words permitting the awarding of 
prizes was intended to allow only that deduction from 
gross proceeds. If “proceeds” means gross proceeds in 
the Constitution, then the statutory provision for 
prizes would be unconstitutional, because it goes be- 
yond the constitutional limitation. To interpret the 
word to mean gross proceeds in the statute is to as- 
sume that the Legislature intended to require that ex- 
cept for prizes, all property, goods, services, and other 
expenses of any lottery must be donated, including ad- 
vertising and printing of the tickets. There is no in- 
dication of any such intent. If the Legislature had 
wanted to describe or restrict the kinds or types of ex- 
penses authorized to be deducted, it could have done 
so. The Legislature did not make any reference to ex- 
penses. The trial court’s finding that reasonably neces- 
sary expenses may be incurred was clearly correct. The 
word “proceeds” in Article III, section 24, Constitution 
of Nebraska, and in section 28-964.03, R. R. S. 1943, 
means “net proceeds.” Reasonable and necessary ex- 
penses incident to the organization and operation of 
a lottery may be paid from lottery proceeds. 

Finally, the State and County contend that the Dis- 
trict Court erred in holding that the term “promoter” 
in Article III, section 24, Constitution of Nebraska, 
means only the organization conducting the lottery. 
The State contends that anyone who advances money, 
sells tickets, secures financing, helps organize, manages, 
or in any other way helps to advance a lottery is a pro- 
moter of that lottery. It also contends that any per- 
son or firm performing any functions for a promoting 
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organization cannot profit or be paid for such services 
because of the constitutional prohibition against profit 
to the promoter. In essence, such a definition would 
mean that all services would have to be donated, in- 
cluding even the printing of lottery tickets. Any such 
interpretation would make it difficult, if not impossible, 
to hold a legal lottery except for a very small local 
lottery, and it could make dozens, or even hundreds, of 
helpful but unwary persons subject to criminal responsi- 
bility in the event legal boundaries were breeched. 
Logically and reasonably the term “promoter” refers 
to the person or organization legally responsible for the 
operation of the lottery. 

Under Article III, section 24, Constitution of Nebras- 
ka, the word “promoter” of a lottery means only the 
persons or organizations legally responsible for conduct- 
ing the lottery. It does not include individual em- 
ployees of the organization or agents or independent 
contractors retained by the organization to provide 
services in the conduct of the lottery. Where the or- 
ganization is a nonprofit corporation, the corporation 
is deemed to include the corporation’s officers and di- 
rectors. 

The findings of fact and conclusions of law made by 
the District Court were correct in all respects. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


IN RE COMMITMENT OF WELLS. 
STATE OF NEBRASKA, APPELLEE, V. KENNETH CLARK WELLS, 
APPELLANT. 
249 N. W. 2d 904 


Filed February 9, 1977. No. 40624. 


1. Statutes: Appeal and Error: Time. Section 25-1912, R. R. S. 
19438, requires that an appeal from a final order be taken within 
1 month. 
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2. Courts: Sexual Sociopaths: Criminal Law. While the court 
retains jurisdiction of the petitioner so long as he remains 
committed, that retention is not for the purpose of reexami- 
nation of the original commitment but rather for periodic re- 
views to determine if petitioner is still a sexual sociopath. 

3. Statutes: Sexual Sociopaths. While a petitioner’s commitment 
under section 29-2909, R. R. S. 1943, was voluntary in the 
sense that he initiated the proceedings, when it proceeded to 
the determination that he was a sexual sociopath, his confine- 
ment and release are subject to the other provisions of the 
act. His only remedy is a determination thereafter that he is 
no longer a sexual sociopath. 

4. Statutes: Trial. A litigant who invokes the provisions of a 
statute may not challenge its validity. He may not seek the 
benefit of it and at the same time and in the same action ques- 
tion its constitutionality. 

5. Sexual Sociopaths: Evidence. The finding that petitioner was a 
sexual sociopath continues until such time as evidence is ad- 
duced to prove otherwise. 

6. Sexual Sociopaths. A prior conviction of a sexual offense is 
not a condition precedent to a voluntary commitment. 

7. Trial: Stipulations: Judgments. Parties are bound by stipula- 
tions voluntarily made, and relief from such stipulations after 
judgment is warranted only under exceptional circumstances. 

8. Criminal Law: Attorney and Client: Judgments. A person con- 
victed of a felony and represented by counsel cannot, as a matter 
of right, insist on being present in court either at the time of the 
filing, the argument, or the ruling upon his motion for a new 
trial. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and Richard L. Goos, for appel- 
lant. 


Ronald D. Lahners and Roger W. Hirsch, for appellee. 


Heard before SPENCER, BOSLAUGH, and CLINTON, JJ., 
and HAMILTON and WINpDRuM, District Judges. 


SPENCER, J. 

This is an appeal from a determination on an annual 
review that petitioner, Kenneth Clark Wells, is still a 
sexual sociopath. Petitioner asserts seven assignments 
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of error. They are essentially embraced in the fol- 
lowing: (1) Petitioner’s commitment was void; (2) 
petitioner’s commitment was a voluntary commitment, 
terminable by him at will; and (3) the court erred in 
not permitting petitioner to be personally present in 
court on the hearing and argument on his motion for 
a new trial. We affirm. 

In July 1973, petitioner-appellant was charged with 
the felony offenses of sodomy and assault with intent 
to commit sodomy. Following a preliminary hearing, 
defendant was bound over to District Court. Petitioner 
was never brought to trial because on October 9, 1973, 
Wells filed a petition under section 29-2909, R. R. S. 
1943, stating he believed himself to be a sexual socio- 
path in need of treatment and requesting commitment 
to the Nebraska Regional Center. On October 11, 1973, 
the county attorney also filed a motion requesting a 
hearing on whether defendant was a sexual sociopath. 
Two psychiatrists were appointed by the Court to ex- 
amine defendant. Both reported he was a sexual socio- 
path. 

At a hearing on November 21, 1973, petitioner stipu- 
lated to a 1953 rape conviction in Lancaster County. 
The court ordered petitioner temporarily committed to 
the Lincoln Regional Center for further examination. 
The examining psychiatrist reported defendant was a 
sexual sociopath but that he would not benefit from 
treatment at the Lincoln Regional Center. He recom- 
mended defendant be sent to the Nebraska Penal and 
Correctional Complex. 

The report of the psychiatrist contained a history of 
the defendant. It revealed defendant received a 12- 
year sentence on the 1953 rape conviction. He was in 
the Nebraska Penal Complex from 1953 to April 1959. 
During the time of his incarceration he made one es- 
cape. In July of 1959, 2 months after his release, he 
was charged with molesting a young girl. In Septem- 
ber of 1959, he was sent to the Norfolk Regional 
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Center as a sexual psychopath. He was transferred to 
the Lincoln Regional Center where he was a patient 
from November 1959, until April of 1961, when he was 
returned to the Nebraska Penal Complex. In June of 
1965, he was incarcerated at the Penal Complex on a 
charge of forgery. He was paroled in June of 1970. In 
December of 1970, and January of 1971, there were sev- 
eral incidents of breaking and entering and rapes in 
the Kansas area where he lived, and he was then re- 
turned to the Nebraska Penal Complex. He was re- 
leased sometime in 1971, and was incarcerated again 
in 1972 for an insufficient fund check charge. He was 
released from the Penal Complex May 1, 1973. The of- 
fenses preceding his incarceration as a sexual socio- 
path occurred 2 months later, in July of 1973. 

The first question raised by several of petitioner’s 
assignments of error is whether or not he can attack 
the original commitment proceedings at this time. Sec- 
tion 29-2906(1), R. R. S. 1943, provides, so far as ma- 
terial herein: ‘Whenever a defendant has been adjudi- 
cated a sexual sociopath and committed for an indefi- 
nite period to either the Nebraska Penal and Correc- 
tional Complex or a state regional center for treatment 
of the mentally ill, he may appeal such commitment 
directly to the Supreme Court.” Petitioner’s commit- 
ment to the Penal Complex was a final order. Sec- 
tion 25-1912, R. R. S. 1943, requires that an appeal from 
a final order be taken within 1 month. State v. Wil- 
liams, 194 Neb. 483, 233 N. W. 2d 772 (1975). 

Petitioner’s attempt to attack the original commit- 
ment at the annual review hearing was a collateral 
attack which the District Court properly declined to 
hear. While the court retains jurisdiction of the peti- 
tioner so long as he remains committed, that reten- 
tion is not for the purpose of reexamination of the 
original commitment but rather for periodic reviews to 
determine if petitioner is still a sexual sociopath. 

Petitioner’s next contention is that as he instituted 
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the initial proceedings, it was a voluntary commitment 
and he should have the right to terminate it at will. 
At the outset, we observe that the commitment was 
not one for treatment but rather a commitment for be- 
ing a sexual sociopath. The fact that petitioner ini- 
tiated the proceedings does not change the nature of 
the commitment. At the time the proceedings were ini- 
tiated, Wells was before the District Court on two sex- 
related felony charges. The county attorney joined in 
the sexual sociopath proceedings rather than proceed- 
ing with the criminal prosecutions. 

Nebraska is one of the few states in the Union which 
provides for a voluntary proceedings. Section 29-2909, 
R. R. S. 1943, is as follows: “Any person whether or 
not he is guilty of a sexual offense who believes him- 
self to be a sexual sociopath may initiate proceedings 
under sections 29-2901 to 29-2910 by filing a petition in 
the district court of any county alleging that he believes 
himself to be a sexual sociopath. The judge of such 
court shall thereupon order such person to be exam- 
ined by two psychiatrists in the manner provided by 
section 29-2902 and thereafter proceedings shall be held 
in the same manner as if such person had committed a 
sex offense except (a) the petitioner shall be deemed 
to have waived a jury trial and no jury shall be 
called to determine whether the petitioner is a sexual 
sociopath and (b) the proceedings shall be confiden- 
tial in nature and no publicity shall be permitted con- 
cerning the filing of the petition or the proceedings 
thereunder. The records of such proceeding shall be 
available to any attorney representing the petitioner 
but shall not be available to the public.” 

While the petitioner’s commitment under section 29- 
2909, R. R. S. 1943, was voluntary in the sense that he 
initiated the proceedings, when it proceeded to the de- 
termination that he was a sexual sociopath, his con- 
finement and release are subject to the other provisions 
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of the act. His only remedy is a determination there- 
after that he is no longer a sexual sociopath. 

Petitioner essentially is challenging the legality of 
the proceedings. The California court on a challenge 
to its sexual psychopath law, presenting almost the 
identical issue, said in People v. Hymes, 161 Cal. App. 
2d 668, 327 P. 2d 219 (1958): “In the second place, it 
is to be remembered that appellant himself initiated the 
sexual psychopathy proceedings. Having invoked the 
beneficent provisions of the law, and having sought the 
hoped-for benefits of the observation, care and treat- 
ment thereby accorded him, appellant cannot be heard 
to question the constitutionality of the law. (Tracy v. 
MacIntyre, 29 Cal. App. 2d 145, 150 [84 P. 2d 526]; 
- Foster v. Superior Court, 26 Cal. App. 2d 230, 234 [79 
P. 2d 144]; Zeibak v. Nasser, 12 Cal. 2d 1, 18 [82 P. 2d 
375].)” 

In Zoimen v. Landsman, 192 Neb. 561, 223 N. W. 2d 
49 (1974), we said: “A litigant who invokes the pro- 
visions of a statute may not challenge its validity. He 
may not seek the benefit of it and at the same time 
and in the same action question its constitutionality.” 

Petitioner argues that the court, by granting a hear- 
ing, assumed there was probable cause to believe that 
he was no longer a sexual sociopath. The hearing was 
initiated on the petitioner’s motion. Defendant’s com- 
mitment provided that it was subject to annual or other 
reviews. The finding that petitioner was a sexual socio- 
path continued until such time as evidence is adduced 
to prove otherwise. The hearing on petitioner’s appli- 
cation started on October 10, 1975. It was continued to 
November 18 to permit petitioner to secure some psy- 
chiatric testimony. In the interim, he was examined 
by a psychiatrist but did not offer the testimony of that 
psychiatrist at the subsequent hearing. No testimony 
was adduced to prove petitioner was no longer a sexual 
sociopath. 

Petitioner’s attack was on the legality of the origi- 
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nal commitment procedures. Actually, the primary is- 
sue of the annual hearing, whether or not Wells is still. 
a sexual sociopath, is not presented in this appeal. We 
determine the petitioner is not entitled to terminate his 
commitment until such time as it shall be determined 
that he is no longer a sexual sociopath. 

Petitioner was allowed to present evidence concern- 
ing the validity of the 1953 rape conviction which he 
stipulated to in the commitment, and for which he 
served the sentence imposed. Wells argues there must 
be a conviction for a sexual offense in order for him 
to be classified as a sexual sociopath. The definition 
contained in section 29-2901, R. R. S. 1943, is as follows: 
‘“(2) sexual sociopath shall mean any person who has 
been convicted of a sexual offense and who, by the pro- 
cedure established in sections 29-2901 to 29-2910, is de- 
termined to be disposed to repeated commission of sex- 
ual offenses which are likely to cause substantial in- 
jury to the health of others.” 

Wells’ commitment was instituted under section 29- 
2909, R. R. S. 1943. This section provides, so far as ma- 
terial herein: “Any person whether or not he is guilty 
of a sexual offense who believes himself to be a sexual 
sociopath may initiate proceedings under sections 29- 
2901 to 29-2910 by filing a petition in the district court 
of any county alleging that he believes himself to be a 
sexual sociopath.” (Italics supplied.) 

Wells, at the time he initiated the proceedings under 
section 29-2909, R. R. S. 1943, was charged with two 
felony sexual offenses. The record indicates that after 
a conference between him, his retained attorney, and a 
deputy county attorney, his cases were disposed of by 
his voluntarily committing himself as a sexual socio- 
path. 

Construing the two sections of the statute set out 
above in pari materia, it is apparent the intent of the 
statute is that a prior conviction of a sexual offense is 
not a condition precedent to a voluntary commitment. 
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There is no merit to the petitioner’s contention herein. 

There is a compelling reason to uphold the 1953 rape 
conviction, if it were an issue herein, without further 
argument. Defendant’s retained counsel in open court 
stipulated to that conviction when attention was called 
to the definition of a sexual sociopath in section 29- 
2909, R. R. 5S. 1943. This section provides, so far as ma- 
voluntarily made, and relief from such stipulations 
after judgment is warranted only under exceptional 
circumstances. Martin v. Martin, 188 Neb. 393, 197 N. 
W. 2d 388 (1972). No exceptional circumstances are 
present herein. See, also, State v. Feagin, 196 Neb. 261, 
242 N. W. 2d 124 (1976), in which we stated: “The plea 
of guilty eliminated the necessity of proof of the prior 
convictions or that the defendant had been represented 
by counsel or had knowingly or intelligently waived his 
right to counsel at the time of those convictions. * * * 
A plea of guilty waives all defenses to the charge 
whether procedural, statutory, or constitutional.” A 
voluntary commitment on the record herein is analo- 
gous to a plea of guilty, and the rule should be the 
same. 

The final assignment we consider is that the District 
Court erred in not permitting petitioner to be person- 
ally present in court at the hearing and argument on 
his motion for new trial. The Nebraska rule has long 
been that a person convicted of a felony and repre- 
sented by counsel cannot, as a matter of right, insist 
on being present in court either at the time of the fil- 
ing, the argument, or the ruling upon his motion for a 
new trial. Davis v. State, 51 Neb. 301, 70 N. W. 984 
(1897). 

A more recent formulation of the answer to peti- 
tioner’s assignment is found in Council v. Clemmer, 177 
F. 2d 22, (D.C. Cir., 1949): “Appellant says he was not 
present when the motion for new trial was argued by 
his counsel, and that his absence was a violation of his 
constitutional right to be present. The argument upon 
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that motion was not a part of the trial; it was an ef- 
fort to get another trial. It dealt with questions of 
law and alleged errors in the trial. There was no con- 
stitutional requirement that the defendant be present.” 

A review of the record convinces us that there is no 
merit in any of the petitioner’s assignments. The 
judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. Martin R. MatTzEen 


ET AL., APPELLEES. 
250 N. W. 2d 232 


Filed February 9, 1977. No. 40679. 


Property: Quiet Title: Accretion Land: Evidence. A party who 
seeks to have title in real estate quieted in him on the ground 
that it is accretion to land to which he has title has the burden 
of proving the accretion by a preponderance of the evidence. 


Appeal from the District Court for Washington Coun- 
ty: Rosert L. Fiory, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellant. 


Thomas B. Thomsen of Sidner, Svoboda, Schilke, Wise- 
man & Thomsen, and Edson Smith of Swarr, May, Smith 
& Andersen, for appellees. 


Heard before WuiTE, C. J., SPENCER, BosLAuGH, Mc- 
Cown, NEWTON, CLINTON, and BRODKEY, JJ. 


BosLaAuGH, J. 

This case involves a controversy concerning the title 
to accretion land along the Missouri River in Washing- 
ton County, Nebraska. The State of Nebraska as plain- 
tiff claimed title on the theory the accretion was to 
Section 16, Township 17 North, Range 13 East of the 
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6th P.M., a section of school land granted to the State 
by the Enabling Act. 

There is no issue concerning the title of the individ- 
ual defendants except as against the State. The parties 
stipulated that as against all persons other than the 
State of Nebraska the individual defendants are the 
owners of the property claimed by them in their an- 
swers. 

The trial court found as a matter of fact that the 
land in question did not accrete to Section 16 and 
quieted title to the land in the individual defendants. 
The State has appealed. 

The land in dispute is a kidney-shaped island known 
as Matzen Island. It is separated from the land to the 
west by the Boyer Chute and is bordered on the east 
by the Missouri River. 

An 1857 General Land Office map, exhibit 1, shows 
the Missouri River was then located east of Section 16 
with four narrow lots in Section 15 lying between the 
west bank of the river and the east line of Section 16. 
An 1879 map, exhibit 2, which was based on a survey 
by the United States Corps of Engineers, shows that 
by 1879 the river had moved to the west with the west 
bank located near the half-section line at the north line 
of Section 16 and near the southeast corner of Section 
16 at the south line of the section. Thus, by 1879, Sec- 
tion 16 had become riparian land. 

The State contends that all the land between the 
1857 west bank of the river and the 1879 west bank 
was obliterated during the westward movement of the 
river. The effect of such a movement of the river 
would be to destroy the title to the land obliterated by 
the movement of the river. See Winkle v. Mitera, 195 
Neb. 821, 241 N. W. 2d 329. The State’s theory is that 
as the river moved back to the east, accretion land 
formed along the west bank of the river. 

The 1879 map, exhibit 2, shows an island near the 
east bank of the river on the Iowa side. In 1879 this 
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island covered Lots 1 and 2 and a part of Lot 3 in Sec- 
tion 15 and a narrow strip along the east line of the 
northeast quarter of Section 16. The principal issue in 
this case is whether the island shown on the 1879 map 
has been in existence continuously since 1879. 

The State had the burden of proof to show by a pre- 
ponderance of the evidence that the land in question 
was accretion to Section 16. Mitchell v. Beermann, 175 
Neb. 616, 122 N. W. 2d 525. If the land in question 
was accretion to the island and not to Section 16, then 
the State can not succeed. 

The State contends that the island has not existed 
continuously since 1879. Russell Smith, a professor of 
geology who was called as an expert witness by the 
State, testified it was his opinion that the land in ques- 
tion originated as a point bar which built up slowly by 
the deposit of silt on the inside of a meandering curve 
in the river. 

Russell Smith testified that a strong factor in his 
theory was a map from an 1884 Atlas, exhibit 3, which 
does not show the island. However, the defendants 
produced another 1884 Atlas, exhibit 46, which shows 
an island on the Iowa side of the river opposite Section 
16. This island appears to correspond generally with 
the island shown on the 1879 map. 

The State also contends that the Boyer Chute 
formed sometime after the river had begun to move 
back to the east. Russell Smith testified it was his 
opinion that the Boyer Chute formed gradually, some- 
time between 1890 and 1910 by water draining from 
the land after it had been flooded by the river. 

The defendants’ theory of the case is that both the 
island and the Boyer Chute have been in existence 
since at least 1879. The island appears on all the maps 
which are in evidence except exhibit 3, the 1884 Atlas 
map previously discussed, and exhibit 4, an 1893 Mis- 
souri River Commission map based on an 1890 survey. 
The defendants suggest the island was not shown on 
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exhibit 4 because the map may have depicted a high 
water stage of the river. 

The defendants’ theory is also supported by an 1894 
survey made by the Washington County surveyor. The 
notes of this survey indicate the Boyer Chute was in 
existence at that time and was in approximately its 
present location. 

A comparison of the various maps which are in evi- 
dence show that the Boyer Chute has always been lo- 
cated within the banks of the river as shown on the 
1879 map. This is a circumstance which strongly sug- 
gests the Boyer Chute has been in existence continu- 
ously since 1879 and is in fact what now remains of the 
1879 channel of the river. 

Stewart A. Smith, a surveyor with extensive ex- 
perience with the Missouri River and as an employee 
of the United States Corps of Engineers, testified as 
an expert witness for the defendants. It was his opin- 
ion that the Boyer Chute and the island have existed 
continuously since 1879 and that the land in question 
was accretion to the island shown on the 1879 map. 

The State argues that this case is very similar to 
Worm v. Crowell, 165 Neb. 713, 87 N. W. 2d 384. In 
Worm v. Crowell the question was whether the river 
had moved to the west and destroyed the appellee’s 
title. This court held the evidence showed the river 
had moved to the west, the appellants’ lands had be- 
come riparian lands, and the appellants were the owners 
of the accretion land formed as the river moved back 
to the east, except for a part thereof which the ap- 
pellee had obtained by adverse possession. 

The difference between this case and Worm v. 
Crowell, supra, is that the evidence in this case shows 
that an island has existed east of the 1879 west bank 
of the river since 1879, and the island has been sepa- 
rated from the land to the west by the Boyer Chute 
which is what now remains of the 1879 channel of the 
river. The accretion land which formed east of the is- 
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land as the river moved to the east was accretion to 
the island and not Section 16. 

The factual situation in this case is somewhat simi- 
lar to Burket v. Krimlofski, 167 Neb. 45, 91 N. W. 2d 
57. In that case accretion land which formed to the 
island was held to be the property of the owner of the 
island. 

As we view the record, the preponderance of the evi- 
dence supports the defendants’ theory of the case. It is 
unnecessary to consider any of the other issues raised 
by the defendants. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


IN RE ESTATE OF JOSEPH L. McGowan, DECEASED. 
THomAs F. McGowan, APPELLEE, v. JOHN M, McGowan 
ET AL., APPELLANTS. 

250 N. W. 2d 234 
Filed February 9, 1977. No. 40704. 


1. Wills: Statutes: Undue Influence. Under Nebraska law a so- 
called “presumption of undue influence” is not a presumption 
within the ambit and meaning of section 27-301, R. R. S. 1948. 

2. Wills: Burden of Proof: Trial. In a will contest the burden of 
proof or the risk of nonpersuasion on the issue of undue in- 
fluence is on the contestant and remains there throughout the 
trial. 


Appeal from the District Court for Douglas County: 
JOHN E. Murpny, Judge. Affirmed. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellants. 


John R. Douglas of Cassem, Tierney, Adams & Gotch, 
for appellee. 


Heard before WuirE, C. J.. McCown, and CuinTon, JJ., 
and Stuart and Rist, District Judges. 
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McCown, J. 

This is an action to contest the admission of a will to 
probate on the grounds of lack of testamentary capac- 
ity and undue influence. The county court of Douglas 
County admitted the will to probate and the contes- 
tants appealed to the District Court. The case was 
tried to a jury in the District Court and the jury found 
in favor of the proponent and against the contestants 
on both grounds. The District Court entered judgment 
admitting the will to probate and the contestants have 
appealed. 

Joseph L. McGowan died at Omaha, Nebraska, on 
April 14, 1973, leaving a last will and testament. He 
was 80 years old and a bachelor. His nearest relatives 
and only heirs-at-law were two nieces and three neph- 
ews, the children of his deceased brother. The pro- 
ponent, who was the principal beneficiary and execu- 
tor under the will, was Thomas F. McGowan, a second 
cousin and a godson of the testator. 

The estate consisted exclusively of personal prop- 
erty, principally stocks, bonds, and cash, with a value of 
approximately $770,000. Approximately $40,000 of that 
amount was in the stock of Uncle Sam Breakfast Food 
Company, a closely held family corporation. 

The will, after several minor bequests, left all the 
Uncle Sam Breakfast Food Company stock in equal 
shares to the five nieces and nephews or the survivors 
of them. The remainder of the estate was left to the 
First National Bank of Omaha in trust for the benefit 
of Thomas F. McGowan during his lifetime. Upon his 
death, or when the younger of his two named sons be- 
came 25 years of age, whichever was later, the trust 
was to terminate and be distributed to the two sons or 
their children by right of representation. 

The witnesses at the trial generally agreed that the 
testator’s relationships with his nieces and nephews had 
been cordial and friendly over the years. One of the 
nephews was the managing officer of the family break- 
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fast food company and another nephew was also em- 
ployed there. The nephews and nieces who lived in 
Omaha visited the testator in varying degrees of regu- 
larity and he visited them in similar fashion for many 
years. One niece, who did not live in Omaha, came 
there several times a year and visited the testator on 
almost all those occasions. One niece, Mary Jane Ed- 
ney, was a favorite of the testator. She and her hus- 
band lived close to the testator until just before he 
moved into a retirement home in 1970. She had the 
testator in her home for dinner on special holidays and 
on many Sundays. She had taken special care of the 
testator’s mother in her later years when the testator 
and his mother were living together. After the death 
of the testator’s mother, the testator often depended 
upon Mary Jane and she did many things for him. 

There was evidence that the testator had had a seri- 
ous falling out with his brother James which had severed 
their relationship prior to James’ death. The indicated 
cause of the bitterness between the brothers stemmed 
from the removal of the testator as president of the 
breakfast food company many years previously. A 
friend of the testator who received a $1,000 bequest un- 
der the will testified that after the testator’s brother 
died, the testator told him that the nieces and nephews 
were not going to get any of his money, and that Mary 
Jane was just one of the clique. 

Thomas F. McGowan, the proponent of the will, was 
a godson of the testator. His father and the testator 
were first cousins. The testator had always treated 
Thomas as if he were a much closer relative. From 
the time Thomas was a child, the testator had been 
generous with his gifts to Thomas. Beginning in his 
early teens, Thomas would go to testator’s house 
weekly to wash the car and cut the grass. As he grew 
older, this developed into a standing appointment to do 
such errands and chores as the testator might need. 
The weekly schedule had continued for some 17 years 
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or more prior to the testator’s death. In 1965, the testa- 
tor gave the keys to his home to Thomas so that 
Thomas would have access to the house in the event of 
an emergency. In 1966, the testator placed Thomas’ 
name on his safe deposit box. In 1970, the testator 
opened a joint checking account with Thomas. At that 
time the testator was in the hospital for a hernia op- 
eration and wanted to have someone able to pay his 
bills for him. The checking account generally had 
about $8,000 in it. A much larger checking account 
was maintained by the testator on which only the tes- 
tator could sign checks. When the testator became ill 
and entered the hospital in December of 1972, Thomas 
wrote checks on the joint bank account for all the tes- 
tator’s bills and continued to do so after the tes- 
tator was released from the hospital. At the testator’s 
direction, Thomas then began to help the testator up- 
date his dividend records on stocks and thereafter 
Thomas maintained the testator’s dividend records, 
which had previously been kept by the testator. 

There is no evidence that the testator had made any 
will prior to 1973. In September of 1972, the testator 
asked Thomas to select an attorney to prepare a will 
for the testator. Thomas inquired about attorneys at 
two Omaha bank trust departments and selected the 
attorney who had drafted his own will some 10 years 
before. He made an appointment for the attorney to 
see the testator about making a will but later canceled 
the appointment because the testator was not feeling 
well. Thomas testified that on December 4, 1972, the 
testator again brought up the question of a will and 
asked Thomas if he wanted the stock of the family 
corporation. When Thomas said “no,” the testator 
stated that he would give it to the nephews and nieces, 
although he had not previously intended to give them 
anything. That evening the testator had congestive 
heart failure and was placed in the hospital in the in- 
tensive care unit. The next morning in the hospital, 
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at the testator’s request, Thomas wrote down the be- 
quests recited to him by the testator and then took 
them to the attorney who had been contacted previ- 
ously. The attorney drew a will based on Thomas’ 
notes and took it to the hospital on December 6, 1972. 
The testator was quite ill on that day and did not see 
the attorney. The attorney returned the next day. The 
attorney talked to the testator with a nurse present. 
The attorney informed the testator that Thomas had 
given him a list but did not tell the testator what that 
list contained. He then asked the testator what the 
testator wanted and was told essentially the same 
things that were on Thomas’ list. At this meeting the 
testator also asked about a trust arrangement for 
Thomas and his sons and about the powers of an ex- 
ecutor. He did not execute the will the attorney had 
brought along. The nurse who was present noted on 
the chart that the testator was alert and oriented. 

Nothing more was done about the will until January 
8, 1973, when Thomas again called the attorney and 
asked him to go see his uncle. On January 9, 1973, 
the attorney took two different drafts of wills to the 
hospital for the testator to consider. He was accom- 
panied by an associate and a secretary to witness the 
will. He went in alone and talked to the testator about 
the wills, and explained and discussed the trust pro- 
visions in particular. He then called the witnesses in 
and they conversed with the testator a few minutes be- 
fore he signed the will. In the presence of these two 
witnesses the attorney asked if the trust provisions for 
Thomas and his children were clear to the testator, and 
the testator said that he understood and that was what 
he wanted to do. The will was then signed and wit- 
nessed. 

The testator returned to his retirement residence on 
January 10, 1973. In March the testator suffered a 
stroke and was returned to the hospital, and on April 
14, 1973, he died. 
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The testimony of the witnesses was in some conflict 
as to the testator’s mental competence and susceptibil- 
ity to influence during the period that he was in the 
hospital prior to the execution of his will. He was vis- 
ited frequently by the various nephews and nieces and 
Thomas. The medical testimony was generally that he 
was intermittently confused but at other times was 
mentally clear and alert. He recognized his relatives, 
his nurses, and his doctor by name, and could and did 
carry on conversations with them and other friends in 
the hospital. A private duty nurse testified that the 
testator was susceptible to influence but she also testi- 
fied that he refused to take medication by shot, and 
there were times when he refused to let her take him 
for walks in the hall. There was testimony that the 
testator was perfectly alert. There was testimony that 
the testator was pliable and testimony that he was un- 
predictable. The testator was hard of hearing, had had 
one cataract operation and needed another, and there 
was some testimony that he was physically weak. He 
was able to and did read the newspaper and watched 
TV. 

The jury found in favor of the proponent and 
against the contestants upon the issues of mental com- 
petency and undue influence. The District Court en- 
tered judgment affirming the order of the county court 
admitting the will to probate. 

The contentions of the contestants on this appeal rest 
on the assertion that the instructions to the jury er- 
roneously placed the burden on the contestants to prove 
undue influence. The argument is grounded on the as- 
sumption that the evidence was sufficient to establish 
a presumption of undue influence, and that under the 
provisions of section 27-301, R. R. S. 1943, the establish- 
ment of the presumption shifted the burden of proof 
from the contestants to the proponent and the instruc- 
tions were therefore erroneous. The critical issues in- 
volve the effect of section 27-301, R. R. S. 1943, and 
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whether it applies to a “presumption” of undue in- 
fluence in the making and execution of a will. 

Section 27-301, R. R. S. 1943, is a part of the Nebraska 
Evidence Rules adopted by the Legislature in 1975, and 
is effective as to all trials commenced after December 
31, 1975. That section provides: “In all cases not oth- 
erwise provided for by statute or by these rules a pre- 
sumption imposes on the party against whom it is di- 
rected the burden of proving that the nonexistence of 
the presumed fact is more probable than its existence.” 

Prior to the effective date of section 27-301, R. R. S. 
1943, the effect of a presumption in Nebraska was only 
to shift the burden of going forward with the evidence, 
and the burden of proof or persuasion did not shift. 
When evidence was introduced to rebut the presump- 
tion, the presumption disappeared. The presumption 
was not evidence itself but only sustained the burden 
of proof until evidence rebutting the presumption was 
introduced. In re Estate of Goist, 146 Neb. 1, 18 N. 
W. 2d 513; Loomis v. Estate of Davenport, 192 Neb. 
461, 222 N. W. 2d 369. 

The Nebraska Evidence Rules, including section 27- 
301, R. R. S. 1943, were essentially the same as the 
then proposed Federal Rules of Evidence, but were 
adopted by the Nebraska Legislature prior to the final 
adoption of the federal rules by Congress. When Con- 
gress finally adopted the federal rules later in the same 
year, Rule 301 was completely changed. Instead of the 
language of section 27-301, R. R. S. 1943, Rule 301 of 
Public Law 93-595 reads: “In all civil actions and pro- 
ceedings not otherwise provided for by Act of Congress 
or by these rules, a presumption imposes on the party 
against whom it is directed the burden of going for- 
ward with evidence to rebut or meet the presumption, 
but does not shift to such party the burden of proof in 
the sense of the risk of nonpersuasion, which remains 
throughout the trial upon the party on whom it was 
originally cast.” In essence, the new federal rule is the 
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former Nebraska rule. Although the Nebraska Legis- 
lature adopted the proposed version of federal Rule | 
301, it did not adopt the special section on the pro- 
cedural effect of that rule. Neither the Nebraska rules 
nor the federal rules define or prescribe what consti- 
tutes a presumption within the meaning of Rule 301. 

A presumption is a standardized practice under which 
certain facts are held to call for uniform treatment 
with respect to their effect as proof of other facts. 
McCormick on Evidence (2d Ed.), § 342, p. 802. The 
same authority suggests that “presumption” is the slip- 
periest member of the family of legal terms, except its 
first cousin, “burden of proof.” Reasons for the cre- 
ation of presumptions are numerous and the treatment 
of presumptions also differs widely. There are at 
least eight senses in which the term has been used by 
courts. The former Nebraska approach to presump- 
tions is ordinarily referred to as the “bursting bubble” 
theory. Under that approach when evidence was intro- 
duced to rebut the presumption, the presumption dis- 
appeared and the burden of proof or persuasion did not 
shift. Under such a rule whether a particular set of 
basic facts gave rise to the dignity of a presumption 
was ordinarily not critical in the matter of instructing 
a jury after trial. What was many times referred to 
as a “presumption” was often merely a permissible or 
probable inference, or was a method of indicating that 
the evidence was sufficient to withstand a motion for a 
directed verdict or to constitute a prima facie case. In 
terms of instructions to the jury the new rule poses far 
greater problems. An additional problem is posed in a 
case such as this because the presumed fact of undue 
influence is also the ultimate fact to be determined 
by the jury. 

Ordinarily the basic facts which give rise to a true 
presumption are specific and definite. They can be 
readily determined and uniformly applied. That is not 
the case with the so-called presumption of undue in- 
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fluence in Nebraska. An analysis of the Nebraska 
cases demonstrates that the basic facts which have 
been held to give rise to a presumption of undue in- 
fluence in the making of a will have not been specific 
nor definite nor uniform. Instead the basic facts have 
themselves varied, and have been formulated from the 
facts and circumstances of each particular case. Al- 
most without exception we have used the term “pre- 
sumption” in connection with undue influence to mean 
that the evidence was sufficient to constitute a prima 
facie case or to withstand a motion for a directed ver- 
dict. In most instances the term “presumption” seems 
to have been intended to mean a permissible or prob- 
able inference when used in undue influence cases. 

The Report of the Committee on Practice and Pro- 
cedure in connection with the proposed Nebraska Rules © 
of Evidence confirms the conclusion that this court 
can place the burden of proof in the first place, or hold 
that a particular set of basic facts does not rise to the 
dignity of a presumption under the rule. It is also ob- 
vious that situations which have previously been referred 
to as presumptions when only permissible or probable 
inference was meant, or those where the term “pre- 
sumption” was used to indicate that the basic facts 
were sufficient to constitute a prima facie case or to 
withstand a motion for directed verdict, are cases 
which may be excluded from the operation of the rule. 
See Proposed Nebraska Rules of Evidence, Article II, 
Presumptions, p. 35 (1973). 

We therefore hold that under Nebraska law a so- 
called “presumption of undue influence” is not a pre- 
sumption within the ambit and meaning of section 27- 
301, R. R. S. 1943. 

The policy considerations which support the right of 
a competent testator to dispose of his property at death 
by a duly executed will also demand that the burden 
of proof on the issue of undue influence be placed upon 
the party contesting the will. We therefore hold that 
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in a will contest the burden of proof or the risk of non- 
persuasion on the issue of undue influence is on the 
contestant and remains there throughout the trial. 

In the case at bar it is clear that the factual issues of 
undue influence were for the jury, and that the in- 
structions placed the burden of proof on the contes- 
tants, and the jury brought in its verdict for the pro- 
ponent. If the instructions properly placed the burden 
of proof, the verdict and judgment must be affirmed. 
In view of the determinations made, the burden of 
proof was properly placed and the judgment is affirmed. 

AFFIRMED. 


RuBy COOPERATIVE COMPANY, A CORPORATION, APPELLEE, V. 
FARMERS ELEVATOR MuTuAL INSURANCE COMPANY, A COR- 
PORATION, APPELLANT. 

250 N. W. 2d 239 


Filed February 9, 1977. No. 40720. 


1. Insurance: Contracts. A policy of insurance cannot be altered 
or modified without consent of the insured. 

2. Insurance: Attorney and Client: Fees: Statutes. In fixing an 
attorney’s fee allowed by statute to an insurance policy bene- 
ficiary, factors which may be considered by the court include 
the amount involved, responsibility assumed, questions of law 
raised, time and labor necessarily required in performance of 
duty, result of service performed. and professional diligence 
and skill eeupied: dae 359, R. R. S. 1943. 

: The reasonable sum allowed 

as stornevis eee under the statute to a beneficiary suing to 

collect insurance proceeds has no relation to the fee contracted 

for on a contingency basis. § 44-359, R. R. S. 1943. 


Appeal from the District Court for Seward County: 
JoHun D. ZEILINGER, Judge. Affirmed as modified. . 


Theodore L. Kessner of Crosby, Guenzel, Davis, Kess- 
ner & Kuester, for appellant. 


Blevins, Bartu, Blevins & Jacobs, for appellee. 
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Heard before SPENCER, McCown, and CLInTon, JJ., 
and Moran and KELLy, District Judges. 


KELLY, District Judge. 

This is an action brought by the plaintiff-appellee, 
a cooperative grain storage company, against. the de- 
fendant-appellant, a mutual insurance company, which 
insured certain buildings owned by the plaintiff. The 
defendant also insured the plaintiff for contents of the 
buildings and other forms of insurance used in plain- 
tiff’s business, however, these are not particularly im- 
portant to this action other than as may be stated fur- 
ther in this opinion. 

On February 24, 1969, the defendant issued its in- 
surance policy No. 60-854 to the plaintiff herein, insur- 
ing thereby certain described buildings and improve- 
ments against losses by fire and other perils. 

From time to time, the plaintiff erected additional 
buildings which were included in the contract of in- 
surance by endorsement thereon. The building which 
is the subject matter of this appeal was a portion of a 
complex of buildings known as the “Chief Bin” com- 
plex which is endorsed on the contract of insurance 
and coverage was effective April 29, 1970. 

The original policy was written for a 5-year term. 
On December 1, 1973, within the original 5-year term 
of the policy, a grain storage building in the “Chief 
Bin” complex was destroyed by fire. 

Beginning in the spring of 1973, representatives of 
the defendant apparently became aware of a condition 
of the facilities of the plaintiff, and in particular were 
concerned about the “Chief Bin” complex. They re- 
quested that certain changes and procedures be fol- 
lowed to continue the insurance in effect. In a letter 
of November 2, 1973, the defendant notified the plain- 
tiff that it would cancel the coverage on the six build- 
ings known as the “Chief Bin” complex, effective No- 
vember 15, 1973. The policy, according to the terms of 
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the insurance company, was to continue in effect on all 
other scheduled property. 

Upon receipt of the letter of November 2, 1973, the 
manager of the plaintiff discussed with the board of di- 
rectors the contents thereof, but no attempt was made 
by the board of directors of the plaintiff to secure 
coverage upon the “Chief Bin” complex. 

On November 21, 1973, the defendant prepared a 
change of endorsement for the policy, deleting the cov- 
erage on the “Chief Bin” complex, retroactive to No- 
vember 15, 1973, and indicated on that change of en- 
dorsement the amount of the return of the premium 
which would be paid to the plaintiff. This change of 
endorsement was received by the manager of the 
plaintiff, and on November 26, 1973, the defendant is- 
sued a check in the sum of $227.25, which represented 
a return of the premium because of partial cancella- 
tion of coverage on the “Chief Bin” complex by the de- 
fendant. This check was cashed by the plaintiff on No- 
vember 29, 1973. The testimony indicated that the 
check was received in the mail, that there was no let- 
ter of transmittal with the check, and there was noth- 
ing written on the check indicating why it was issued 
to the plaintiff. 

Because of frequent adjustments between the plain- 
tiff and the defendant it was not unusual, in the course 
of business, for the plaintiff to pay additional premiums 
or for the defendant to issue checks for rebate upon 
insurance coverage based upon the amount of grain in 
storage. 

The trial court ruled that as a matter of law the 
cancellation of a portion of the contract of insurance, 
which amounted to a unilateral modification of the 
contract by the insurance company, was not effective. 
The matter was submitted upon proper instructions to 
the jury, and the jury rendered a verdict on the first 
cause of action in the sum of $8,000. There were two 
other causes of action included in the loss claimed by 
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the plaintiff for which judgment was also rendered, 
however, the defendant has not appealed the verdict 
on these other causes of action. The trial court over- 
ruled the defendant’s motion for new trial, and as- 
sessed attorney’s fees against the defendant, and in 
favor of the plaintiff, in the sum of one-third of the 
jury verdict in each cause of action. The defendant 
appeals the judgment on the first cause of action and 
the assessment of attorney’s fees. We hereby affirm 
as modified. 

The defendant argues, in this court, that the cancel- 
lation of the coverage on the “Chief Bin” complex was 
proper under the provisions of the policy of insurance. 
The provision relied upon is as follows: “This policy 
may be cancelled at any time by this Company by giv- 
ing to the insured a five days’ written notice of can- 
cellation with or without tender of the excess of paid 
premium above the pro rata premium for the expired 
time, which excess, if not tendered, shall be refunded 
on demand. Notice of cancellation shall state that 
said excess premium (if not tendered) will be refunded 
on demand.” 

The fallacy of the argument of the defendant is that 
the defendant did not attempt to cancel the entire pol- 
icy, but rather attempted to modify by canceling only 
a portion thereof, to wit, the six buildings known as the 
“Chief Bin” complex. 

The law is set out in the following quotations: “In 
order that there may be a modification, there must be 
an agreement therefor, supported by a consideration, 
and neither party has a right to modify the contract 
without the consent of the other party.” 44 C. J. S, 
Insurance, § 281, p. 1120. 

It has further been held as a general rule of law as 
follows: ‘An entire insurance contract is not suscep- 
tible of cancellation or rescission in part, at least with- 
out the consent of both the insurer and the insured.” 
43 Am. Jur. 2d, Insurance, § 402, p. 447. 
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The appellate court of Illinois had this problem be- 
fore it in the case of Henderson v. Bankers Life & Cas. 
Co., 323 Ill. App. 59, 54 N. E. 2d 832. When faced with 
this question the Illinois court held that a policy of in- 
surance can not be altered without the consent of the 
insured. 

The California court had a similar question pre- 
sented in the case of Bassi v. Springfield Fire & Ma- 
rine Ins. Co., 57 Cal. App. 707, 208 P. 154. This par- 
ticular case is similar in many respects to the instant 
case. In that case, which involved two fire insurance 
policies, the court held that a rider which had been at- 
tached to one of the policies by the agent of the in- 
surance company some six weeks after delivery of the 
policies to the insured, which rider contained provisions 
by which the insured covenanted and agreed to keep 
his books and inventory of stock securely locked in a 
fireproof safe at night and at all times when the build- 
ing mentioned in said policy was not actually open for 
business, was not binding upon the insured by reason of 
the fact that the insured did not understand the rider 
or agree thereto, and no new consideration had passed 
from the insurer to the insured. It likewise held with 
reference to the rider to the second policy sued on, 
which rider was sent through the mail with the request 
that it be attached to the policy, that said rider never 
became a part of the contract between the insurer and 
the insured by reason of the fact that the insured never 
agreed to put the rider on the policy, and no new con- 
sideration passed for the acceptance by the insured of 
the conditions of the rider. 

The California court further adhered to this decision 
in the case of American Building Maintenance Co. v. 
Indemnity Ins. Co. of North America, 214 Cal. 608, 7 
P. 2d 305. 

In this case we therefore find that the defendant at- 
tempted to unilaterally modify the contract of insur- 
ance by canceling a portion thereof, to wit, the cov- 
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erage of the “Chief Bin” complex. This the defendant 
could not do and, therefore, the District Court prop- 
erly ruled that the insurance coverage was in force at 
the time of the loss sustained by the plaintiff. The 
jury properly determined the amount of that loss to be 
in the sum of $8,000, and that judgment is therefore 
affirmed. 

The second assignment of error made by the defend- 
ant is that the District Court did not properly assess 
attorney’s fees under section 44-359, R. R. S. 1943. The 
trial court at a separate hearing attended by counsel 
for both the plaintiff and defendant, subsequent to the 
entry of judgment in favor of the plaintiff, heard testi- 
mony from the attorneys of record. At the conclusion 
of the hearing the trial court found that the attorney 
for the plaintiff had entered into a contingency fee 
agreement with the plaintiff in the sum of one-third 
of the amount of the recovery. The trial court found 
this to be a reasonable attorney’s fee and awarded 
plaintiff's attorney a fee based upon one-third of the 
amount of recovery. 

This court has previously held in the case of Met- 
calf v. Hartford Acc. & Ind. Co., 176 Neb. 468, 126 N. 
W. 2d 471: +“In Andrews v. Commercial Cas. Ins. Co., 
128 Neb. 496, 259 N. W. 653, the court dealt with this 
issue in the following language: ‘The statute author- 
izes a reasonable sum as an atiorney’s fee to be taxed 
as costs in addition to a judgment on a liability insur- 
ance policy. Comp. St. 1929, sec. 44-346. While the al- 
lowance is reviewable on appeal, the trial court, in view 
of all the facts and circumstances, determines in the 
first instance, in the exercise of sound discretion, 
what is a reasonable sum. An arbitrary percentage 
of the recovery on the policy is not necessarily the 
test. Among the factors in the problem, the court may 
consider the amount involved; the responsibility as- 
sumed; the questions of law raised; the time and labor 
necessarily required in the performance of duties; the 
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result of service performed; professional diligence and 
skill. In re Estate of Rhea, 126 Neb. 571. Whatever is 
shown in these particulars or observed by the trial 
judge in the course of the proceedings is open to him 
for consideration. With these factors in mind, there 
does not seem to have been an abuse of discretion or an 
excessive allowance, when the entire record is consid- 
ered.’ ” 

The trial court in the case before us allowed an at- 
torney’s fee in the amount of 33 1/3 percent of the judg- 
ment. There is evidence in the record that plaintiff's 
attorney was handling the case on a contingent fee ba- 
sis, although the percentage of the recovery to be re- 
tained as an attorney’s fee is not stated. The allowance 
of a reasonable attorney’s fee under section 44-359, R. 
R. S. 1943, has no relation to the fee contracted for on 
a contingency basis. The contingent fee involves 
risks that are not pertinent to a reasonable attorney’s 
fee for services rendered. There is no evidence in the 
record as to what constitutes a reasonable attorney’s 
fee for the services rendered in the case. 

This court recently, in the case of Schmer v. Hawk- 
eye-Security Ins. Co., 194 Neb. 94, 230 N. W. 2d 216 
(1975), also discussed the allowance of attorney’s fees 
pursuant to section 44-359, R. R. S. 1943. Therein it is 
stated: “In determining the value of legal services 
rendered by an attorney, it is proper to consider the 
amount involved, the nature of the litigation, time and 
labor required, the novelty and difficulty of the ques- 
tions raised and the skill required to properly conduct 
the case, the responsibility assumed, the care and dili- 
gence exhibited, the result of the suit, the character 
and standing of the attorney, and the customary charges 
of the bar for similar services. Allen v. City of Oma- 
ha, 136 Neb. 620, 286 N. W. 916. The amount of the 
allowance generally rests in the sound discretion of the 
court. Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 
156 N. W. 2d 133. 
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“The affidavit attached to the motion of the plain- 
tiffs attorney filed in the trial court alleged in detail 
the correspondence involved in handling the case. It 
included an itemized time sheet and a statement of ex- 
penses incurred. The amount claimed was $6,349.60 in- 
cluding expenses of $615.66. The trial court allowed 
the sum of $2,460.51 plus $615.66 expenses. We find 
no abuse of discretion in regard to the amount of the 
allowance.” 

It is therefore the opinion of this court that the tax- 
ing of attorney’s fees as costs in this matter was done 
improperly by the District Court for Seward County, 
and that the cause should be remanded for retaxing of 
the attorney’s fees. The court should hold either a de- 
tailed hearing requiring testimony and evidence in ac- 
cordance with prior opinions, or a detailed affidavit 
to the same. In all other respects the judgment of the 
District Court for Seward County is hereby affirmed. 

AFFIRMED AS MODIFIED. 


Mr, U INc., A CORPORATION, ET AL., APPELLEES, v. MosiL 
OIL CoRPORATION, A CORPORATION, APPELLANT, IMPLEADED 
WITH NEBRASKA-IOWA CaR Wasu, INC., A CORPORATION, 


ET AL., APPELLEES. 
249 N. W. 2d 909 


Filed February 9, 1977. No. 40776. 


1. Property: Mortgages: Liens. Ag a general rule the tender of the 
exact sum due upon a mortgage debt upon the “law day” in ac- 
cordance with the terms of the instrument operates to discharge 
the mortgage lien. : 

2. Property: Mortgages: Tender. A tender is more than a mere 
offer to pay. It is an offer to perform coupled with the pres- 
ent ability of immediate performance, so that were it not for the 
refusal of cooperation by the party to whom the tender is made, 
the condition or obligation would be immediately satisfied. 

3. Tender: Words and Phrases. <A tender is the offer of a sum 
of money in satisfaction of a debt and is made by producing 
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and showing the amount to the creditor and expressing verbally 
a willingness to pay it. 

4, Statutes: Mortgages. A mortgagor has no cause of action 
under section 76-255, R. R. S. 1943, until there has been full 
performance of the condition of the mortgage. 

5. Liens: Mortgages. Where a discharge of the lien results in 
the discharge of the debt the court may refuse to discharge the 
lien. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


Robert D. Mullin and Timothy J. Pugh of Boland, 
Mullin & Walsh, for appellant. 


Robert L. Matthews, Jr., and Lyle E. Strom of Fitz- 
gerald, Brown, Leahy, Strom, Schorr & Barmettler, for 
appellees Mr. U Inc., et al. 


Heard before WuiTE, C. J., BostaucH, McCown, and 
CuintTon, JJ., and CoLWELL, District Judge. 


BosLAUGH J. 

This is an appeal in an action to quiet title. The 
plaintiffs are the owners of a triangular shaped tract 
of land near 78th and Dodge Streets in Omaha, Ne- 
braska. In 1970, the plaintiff corporation, Mr. U Inc., 
leased a part of the property to John W. Sanders. The 
lease provided Sanders would construct a car wash and 
gasoline station on the property. 

The lease to Sanders also provided the lessor would 
execute and deliver a mortgage on the property in the 
amount of $60,000 to secure a loan from a third party 
to the lessee in that amount. In accordance with the 
terms of the lease, Mr. U Inc., executed and delivered 
a mortgage in the amount of $60,000 to Mobil Oil 
Corporation to secure a loan of that amount to Sanders. 

Sometime in June or July of 1972, Sanders became 
in default on the lease. On December 1, 1972, Mr. U 
Inc., Sanders, and Nebraska-Iowa Car Wash, Inc., en- 
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tered into a modification of lease agreement. The 
modification agreement provided for an assignment of 
the Sanders’ lease to Nebraska-Iowa and the substitu- 
tion of the West Omaha National Bank as mortgagee 
in place of Mobil. Nebraska-Iowa agreed to obtain fi- 
nancing in the amount of $100,000 from the bank and a 
release of the Mobil mortgage. Mr. U Inc., agreed to 
execute a mortgage to the bank in the amount of 
$57,958, the balance due on the Mobil mortgage. 

On December 7, 1972, a meeting was held at the bank 
apparently for closing the transfer from Sanders to Ne- 
braska-Iowa. The meeting was attended by Steve Uro- 
sevich, the president of Mr. U Inc.; Sanders; Leonard 
Stoller and Eldon Hickerson, representing Nebraska- 
Towa; Lloyd Kitrell, the executive vice-president of 
the bank; David S. Hamilton, the district sales mana- 
ger of Mobil; and Douglas Reno, an attorney represent- 
ing Urosevich and Mr. U Inc. 

When Hamilton arrived at the meeting he was re- 
quested to sign on behalf of Mobil an agreement that 
had been prepared by the bank and executed by Mr. U 
Inc., Nebraska-Iowa, and the bank. The agreement 
provided in substance that Mr. U Inc., would execute a 
new mortgage to the bank, Mobil would release its 
mortgage, but the bank would not disburse any funds 
to Mobil until it had received a release from Mobil and 
it was determined that the bank mortgage was a valid 
first lien on the property. Hamilton refused to sign 
the agreement because he did not have authority to 
sign such an agreement or a release of the mortgage 
on kehalf of Mobil. 

Although the bank knew the amount due on the 
Mobil mortgage as of that day, payment in the form 
of cash or a check was not offered to Hamilton. Kit- 
rell later testified that payment to Mobil was offered 
only through the form of the agreement. 

At one point during the meeting Hamilton asked Reno 
what would happen if Mobil was to “drag their feet” 
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in connection with the release of the mortgage. Reno 
replied that it might be a slander of title. 

On December 8, 1972, Reno wrote to Hamilton stat- 
ing that the bank held funds sufficient to pay the mort- 
gage and that in exchange for an accounting of the 
amount due and a release of the mortgage the funds 
would be disbursed to Mobil. Reno requested that a 
release be made available within the next 7 days. On 
the same date Kitrell wrote to Hamilton enclosing a 
copy of the agreement that Hamilton had refused to 
sign at the meeting on the day before. The letter 
stated that the bank had $58,047.49 available to pay 
the Mobil mortgage and that the agreement indicated 
“the terms under which payment should be granted to 
Mobil Oil Corporation.” The letter also requested an 
accounting of past payments and stated the bank would 
disburse the amount due Mobil at the time a release 
wes available. Hamilton immediately forwarded both 
letters to the proper officers of Mobil. 

Although the record is not entirely clear, apparently 
Nebraska-Iowa went into possession under the modifi- 
cation of lease agreement and operated the car wash 
until sometime in 1973 when it ceased operations. Ne- 
braska-Iowa was in default under the lease after July 
1973. 

In April 1973, Nebraska-Iowa advised the bank to not 
disburse any funds to pay the Mobil mortgage. Sanders 
has been adjudicated a bankrupt. 

This action was commenced October 16, 1973, to can- 
cel the lien of the Mobil mortgage on the theory that 
payment had been tendered to Mobil on December 7, 
1972, and on several other occasions during the next 
5 months. The trial court found that a tender had been 
made on December 7, 1972, which had been rejected by 
Mobil because it failed to accept it within a reasonable 
time and that the lien of the mortgage was extin- 
guished and discharged. The plaintiffs were also 
awarded a judgment for damages in the amount of $100 


616 NEBRASKA REPORTS [ VoL. 197 
Mr. U Ine. v. Mobil Oil Corp. 


against Mobil under section 76-255, R. R. S. 1943. Mo- 
bil has appealed. 

Mr. U Inc., relies upon the rule that under certain 
circumstances a tender of the amount due upon a 
mortgage discharges the lien. It has been said that 
such relief is most drastic, and, to obtain the same in 
an equitable action, the right thereto must clearly ap- 
pear; that the rule is a harsh one, penal in nature, and 
courts have shown no disposition to extend it; that the 
principle should not be pressed beyond its strict limits; 
and in order to discharge the lien, the proof must be 
clear that the refusal was palpably unreasonable, ab- 
solute, arbitrary, and unaccompanied by any bona 
fide, although mistaken, claim of right. See Hilmes v. 
Moon, 168 Wash. 222, 11 P. 2d 253. 

The rule was stated in Security State Bank v. Wa- 
terloo Lodge, 85 Neb. 255, 122 N. W. 992, as follows: 
“Tt is a general rule, to which it is possible there may 
be exceptions under special circumstances, that the 
tender of the exact sum due upon a mortgage debt 
upon the ‘law day’ in accordance with the terms of 
the instrument operates to discharge the mortgage lien, 
and, whether there are any exceptions to this rule or 
not, we think this case does not afford room for doubt.” 

In the Security State Bank case, the mortgagor tend- 
dered the amount due in cash at the bank where the 
mortgage was payable upon an “interest pay day” in 
accordance with the terms of the note. The tender was 
repeated later on several occasions, and after the fore- 
closure action was commenced the mortgagor offered 
to confess judgment for the amount tendered. On 
these facts this court held the mortgagee was not en- 
titled to foreclosure; that the mortgagee could not re- 
cover more than the amount that had been tendered; 
and that upon payment of that amount to the clerk by 
the mortgagor the petition should be dismissed and a 
release delivered. 

The facts in the case at bar are quite different. One 
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of the principal issues is whether a valid tender was 
ever made. If there was no tender the plaintiffs can- 
not succeed on the theory that the lien of the mort- 
gage was extinguished by a tender. 

A tender is more than a mere offer to pay. It is an 
offer to perform coupled with the present ability of 
immediate performance, so that were it not for the re- 
fusal of cooperation by the party to whom the tender 
is made, the condition or obligation would be immedi- 
ately satisfied. Caha v. Nelson, 195 Neb. 333, 237 N. 
W. 2d 870. A tender is the offer of a sum of money 
in satisfaction of a debt and is made by producing and 
showing the amount to the creditor and expressing 
verbally a willingness to pay it. Tompkins v. Batie, 
11 Neb. 147, 7 N. W. 747. See, also, Linch v. Nebraska 
Buick Auto. Co., 120 Neb. 819, 235 N. W. 456. 

If any tender was made in this case it was made by 
the bank. Neither Urosevich or Sanders had any funds 
with which to pay the mortgage. Nebraska-Iowa had 
arranged for the $100,000 bank loan but the money to 
be used for payment of the Mobil mortgage was never 
advanced to Nebraska-Iowa. The bank retained con- 
trol over this money. 

The tender which the bank made was at best condi- 
tional and equivocal. The agreement presented to 
Hamilton at the meeting on December 7, 1972, stated 
that the bank would disburse no funds to Mobil until 
it had received a release of the Mobil mortgage and it 
was determined the bank mortgage was a valid first 
lien against the property. The letter from Kitrell to 
Hamilton on December 8, 1972, stated that the agree- 
ment indicated the terms under which payment would 
be made to Mobil by the bank, and that the amount 
held for payment of the mortgage was $58,047.49, the 
amount due as of December 7, 1972. This was not a 
tender which Mobil was required to accept and was not 
sufficient to extinguish the lien of the mortgage. 

Although there was testimony to the effect that the 
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bank would have produced the funds to pay the mort- 
gage if Mobil could have furnished a release at the 
meeting on December 7, 1972, we find it not persua- 
sive. Hamilton had no prior notice of the purpose of 
the meeting, was not requested to bring a release, and 
was not authorized to sign a release on behalf of Mobil 
or the agreement which the bank had prepared. More 
importantly, at that time the bank did not know 
whether its mortgage would be a valid first lien. 
Kitrell’s testimony at best was equivocal. Although 
he testified the funds would have been produced if a 
release had been available he also testified “the pri- 
mary concern” was that Mobil would agree to the terms 
of the agreement which the bank, Mr. U Inc., and Ne- 
braska-Iowa had executed but which Hamilton refused 
to sign; that the bank did not disburse the $58,047.49 to 
Nebraska-Iowa because “the bank wanted to maintain 
control of it until such time as we had Mobil’s agree- 
ment. Q@. You mean a release on the mortgage? A. A 
release would have been part of it or at least an ar- 
rangement for a release.”; that the bank did not offer 
the $58,047.49 to Mobil at the meeting on December 7, 
1972, except through the form of the agreement; that 
the bank did not offer cash or a cashier’s check to 
Mobil; the bank’s position was that it would not de- 
liver payment until such time as a release was pre- 
pared for exchange; that the agreement enclosed with 
the letter of December 8, 1972, indicated the terms un- 
der which payment would be granted to Mobil; that the 
bank would not disburse funds to Mobil until a release 
was received and it was determined that the bank 
mortgage was a valid first lien; and that at the time of 
the meeting on December 7, 1972, it had not been de- 
termined that the bank mortgage was a valid first lien. 
The bank mortgage was not recorded until December 
12, 1972, and the abstract was extended some time after 
that. Although Kitrell testified the abstract when ex- 
tended showed the bank mortgage to be a second mort- 
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gage, the bank did not advise Mobil that the bank had 
determined it’s lien was subject only to the Mobil 
mortgage. Mobil had no duty to furnish a release un- 
til the mortgage was paid, and it clearly had no duty 
to guarantee the bank that there were no intervening 
liens between the two mortgages. 

Mobil had no duty to furnish a release until after the 
mortgage had been paid. Section 76-255, R. R. S. 1943, 
provides that if after full performance of the condi- 
tion of a mortgage, the mortgagee fails to execute or 
acknowledge a certificate of discharge or release of 
the mortgage within 7 days after being requested to do 
so and being tendered his reasonable charges, the mort- 
gagee shall be liable to the mortgagor in the sum of 
$100 damages and all actual damages occasioned by such 
neglect or refusal. Under this statute a mortgagee has 
7 days after payment of the mortgage and a request for 
a release to furnish the release. 

We have held this statute is highly penal in nature 
and strict compliance with its terms is required. Bangs 
v. Gray, 60 Neb. 457, 83 N. W. 680; Gurske v. Kelpin, 
61 Neb. 517, 85 N. W. 557. The duty to release the 
mortgage arises when the debt has been paid. William 
Deering & Co. v. Miller, 33 Neb. 654, 50 N. W. 1056. 
The judgment awarded the plaintiffs against Mobil un- 
der section 76-255, R. R. S. 1943, was clearly erroneous. 
A mortgagor has no cause of action under the statute 
until there has been “full performance of the condition 
of the mortgage.” 

The plaintiffs suggest that Karnes v. Barton (Tex. 
Civ. App.), 272 S. W. 317, is a similar case. In the 
Karnes case the plaintiff alleged the defendant held a 
judgment based on a vendor’s lien on the plaintiff’s 
land. On several occasions the plaintiff tendered the 
full amount of the lien to the defendant, but the de- 
fendant refused to execute a release unless the plain- 
tiff also paid an additional unsecured indebtedness. 
The petition sought to cancel the lien and enjoin a sale 
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of the land. The trial court sustained a demurrer to 
the petition, which order was reversed on appeal. The 
appellate court held that the refusal to accept the 
tender suspended the defendant’s right to enforce his 
lien unless the defendant signified a willingness to do 
equity and accept the tender and the plaintiff then re- 
fused to pay or keep good the tender. 

In discussing whether the refusal of a tender dis- 
charges the lien, the court said: “* * * the general 
conclusion of our courts, and of the great weight of 
authority, seems to be that a refusal to accept tender 
of a debt secured by a vendor’s lien upon land does 
not as a matter of law cancel and discharge the lien, 
where no damages or injury result as a consequence of 
the refusal to accept tender. Tender under such cir- 
cumstances merely stops interest and costs from the 
date of tender. Many reasons have been given for this 
rule. One reason is that to hold tender so cancels the 
lien would be nothing less than a forfeiture, and our 
courts do not favor forfeitures. Another reason is that 
since a refusal of tender does not discharge the debt, 
it should not discharge the lien securing it, for the lien 
is only an incident of the debt. Still another reason is 
that a cancellation of the security for the debt would 
in many instances destroy the debt. * * * it may be 
said that as a general rule equity will cancel a lien for 
wrongful refusal to accept a proper tender of the debt 
secured, where the refusal is without reasonable cause 
and results in injury to the tenderer. Equity will not, 
however, in every instance cancel a lien because the 
lienholder wrongfully refuses to accept a proper tender 
of the debt secured, but will inquire into the facts and 
circumstances of each case and where justice demands 
it, the enforcement of the lien will be enjoined until 
the lienholder signifies a willingness to do equity as 
the situation requires and receives the tender. These 
rules are salutary and are enforced to save a lien, as 
well as the debt secured, from forfeiture.” 
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In the case at bar there is no evidence that Mobil 
ever refused a valid tender or stated that it would not 
release the mortgage until the unsecured indebtedness 
of Sanders to Mobil had been paid. There was testi- 
mony that Hamilton was concerned about the unse- 
cured indebtedness of Sanders, which was about $20,000, 
and at the meeting on December 7, 1972, Hamilton 
asked Reno what would happen if Mobil delayed fur- 
nishing a release. However, the evidence is undisputed 
that Hamilton promptly forwarded both the Reno let- 
ter and Kitrell’s letter to the proper officers of Mobil 
with a request that a release be processed. There is 
no evidence that Mobil ever conditioned a release of 
the mortgage upon payment of the unsecured indebted- 
ness of Sanders. 

The record does not show how the plaintiffs were 
damaged by the delay in obtaining the release from 
Mobil. If a release had been furnished the land would 
now be encumbered by the bank mortgage instead of 
the Mobil mortgage. However, if the lien of the Mobil 
mortgage is discharged, the practical effect is to can- 
cel the debt because Sanders is now a bankrupt. Where 
a discharge of the lien results in the discharge of the 
debt the court may refuse to discharge the lien. Easton 
v. Littooy, 91 Wash. 648, 158 P. 531. 

Upon consideration of the record as a whole we 
have concluded that the part of the judgment of the 
District Court finding that the lien of Mobil Oil Cor- 
poration was extinguished, that the plaintiffs’ title to 
the land should be quieted as against Mobil Oil Cor- 
poration, and that the plaintiffs should recover dam- 
ages in the amount of $100 against Mobil Oil Corpora- 
tion was erroneous and should be reversed: that the 
judgment in all other respects should be affirmed; and 
that the cause should be remanded for further proceed- 
ings. 

AFFIRMED IN PART AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS. 
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STEVEN J. WENDT, APPELLANT, V. CAVALIER INSURANCE 


CORPORATION, APPELLEE. 
250 N. W. 2d 2438 


Filed February 9, 1977. No. 40790. 


1. Statutes. A statute is not to be read as if open to construction 
as a matter of course. 


2: Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain the 
meaning. 

3. It is not within the province of a court to read a 


meaning into a statute that is not warranted by the legislative 
language. Neither is it within the province of a court to read 
anything plain, direct, and unambiguous out of a statute. 

4. Statutes: Insurance: Tender: Attorney and Client: Fees. Where 
an insurer, in an action against it on a policy of insurance, makes 
a tender of payment under the provisions of section 44-359, R. 
R. S. 1943, the plaintiff is not entitled to an attorney’s fee 
under the provisions of that statute unless he obtains judgment 
for more than the amount offered. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. Buue, Judge. Affirmed. 


A. James McArthur, for appellant. 


Richard D. Myers of Thompson, Crounse & Pieper, for 
appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTon, and BropKEy, JJ. 


CLINTON, J. 

The issue on this appeal is whether the plaintiff, an 
insured under a motor vehicle liability policy, is en- 
titled to recover, under the provisions of section 44- 
359, R. R. S. 1943, a fee for the services of his attorney 
in his action against the insurer for breach of its duty 
to defend a claim against the defendant. 

There is no bill of exceptions in this case. The issue 
was decided in the court below upon the pleadings and 
there is presented to us only a question of law, 

In his petition plaintiff pled a cause of action for 
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wrongful refusal of the defendant-insurer to perform 
its duties under the liability policy in that, among 
other things, it wrongfully denied liability coverage up- 
on an insured motor vehicle and refused to handle a 
liability claim against the insured; and that, as a con- 
sequence, he was required to, and did, negotiate a set- 
tlement of the claim and did pay $905.40 in settlement 
of the claim. In this action plaintiff prayed for dam- 
ages in the amount of $905.40, together with attorney’s 
fees and costs of the action. 

The transcript shows that the defendant first filed a 
general denial and after certain discovery proceedings 
were pursued by the plaintiff the defendant on March 
22, 1976, made a written tender of $905.40 and all court 
costs to date. Four days later defendant amended its 
tender in writing and offered the sum of $905.40 plus 
interest of $85.14 and all court costs to date. Before 
the tender was filed the plaintiff had filed a motion 
for attorney’s fees. A journal entry made after the 
amended tender was filed shows that the parties ap- 

eared by counsel and “Plaintiff accepts tender without 
prejudice to plaintiff's claim for attorney’s fees.” On 
the same day the court entered an order finding that 
the amended tender was for the full amount prayed for 
with interest and costs, “leaving only the matter of 
determination of the propriety and amount, if any, of 
attorney fees to be allowed to plaintiff.” It ordered 
that the tender be accepted and disbursed by the clerk 
“without prejudice to plaintiff's motion for attorney’s 
fees....” Thereafter the court denied the motion for 
attorney’s fees because plaintiff had failed to obtain 
a judgment for more than was offered by the defend- 
ant. 

Section 44-359, R. R. S. 1943, provides, and for a long 
time has provided, that in all cases where any person 
entitled thereto brings an action on an insurance pol- 
icy, the court, upon rendering judgment against the in- 
surer, shall allow the plaintiff a reasonable attorney’s 
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fee as part of the costs. The statute also provides for 
attorney’s fee on appeal. In 1971, section 44-359, R. R. 
S. 1943, was amended and, with other changes not nec- 
essary to note here, the following proviso was added: 
“Provided, that if the plaintiff shall fail to obtain judg- 
ment for more than may have been offered by such 
company, person or association in accordance with sec- 
tion 25-901, then the plaintiff shall not recover the at- 
torney’s fee provided by this section.” Section 25-901, 
R. R. S. 1943, mentioned in the proviso, pertains to of- 
fer of a judgment before trial and provides that in an 
action for money judgment the defendant may at any 
time before trial offer in writing to allow judgment to 
be taken for a specified amount and if accepted “the 
offer and acceptance shall be noted in the journal, and 
judgment shall be rendered accordingly.” It also pro- 
vides that if the plaintiff fails to obtain judgment for 
more than the amount offered, he shall pay defendant’s 
costs from the time of the offer. 

The plaintiff asks this court to interpret section 44- 
359, R. R. S. 1943, so as to provide that reasonable at- 
torney’s fees incurred by plaintiff prior to the tender 
be charged as part of the costs in any event. He argues 
that the legislative history of the 1971 amendment in- 
dicates that at that time the Legislature intended to 
enlarge the circumstances under which attorney’s fees 
were to be paid. 

The difficulty with the plaintiff’s position is that the 
statute is unambiguous. “A statute is not be be read 
as if open to construction as a matter of course... . 
Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain 
the meaning. ... It is not within the province of a 
court to read a meaning into a statute that is not war- 
ranted by the legislative language. Neither is it with- 
in the province of a court to read anything plain, di- 
rect, and unambiguous out of a statute.” City of Scotts- 
bluff v. Tiemann, 185 Neb. 256, 175 N. W. 2d 74. The 
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proviso clearly incorporates the offer or tender provi- 
sion of section 25-901, R. R. S. 1943. It clearly provides 
that if the offer is made and judgment is not obtained 
for more than the amount offered, the plaintiff shall 
not recover the attorney’s fees provided for in the pre- 
ceding part of section 44-359, R. R. S. 1943. 

The transcript establishes that the plaintiff did not 
recover judgment for more than the offer. The Dis- 
trict Court properly denied the motion. We note in 
passing that the attorney’s fee here sought is not an 
attorney’s fee incurred in the course of defending a 
claim which would properly become part of the dam- 
ages recoverable in an action such as this, 14 Couch on 
Insurance (2d Ed.), §§ 51:57, 51:51, 51:153, but is the 
fee incurred in an action on the policy. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. RHUDOLPH OVERSTREET, 
APPELLANT. 
250 N. W. 2d 246 


Filed February 9, 1977. No. 40843. 


Criminal Law: Sentences: Appeal and Error. A sentence imposed 
within statutorily prescribed limits will not be disturbed on 
appeal unless there appears to be an abuse of discretion. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Healey, Healey, Brown & Wieland, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropKEy, JJ. 


SPENCER, J. 
Defendant, Rhudolph Overstreet, appeals his sentence 
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of 1 to 5 years in the Nebraska Penal and Correctional 
Complex on the claim that the sentence imposed on 
him is excessive. We affirm. 

Defendant pled guilty to a charge of shooting with 
intent to kill, wound, or maim his ex-wife. The court 
accepted the plea and referred him to the Penal Com- 
plex for psychological testing and evaluation. His 
psychological report recommended a structured proba- 
tion. The probation officer recommended against pro- 
bation. The trial judge in sentencing the defendant 
stated that he had given consideration to probation, 
out considering the seriousness of the case was impos- 
ing what he considered to be a minimal type sentence. 

The facts in this case reveal no abuse of discretion 
on the part of the trial court. The defendant went to 
his ex-wife’s residence with a loaded gun. Without 
provocation, when she insisted she needed child support, 
he aimed the gun at her head and shot twice. He 
missed once but hit the side of her head the second time. 
While the evaluation team recommended a_ highly 
structured probation, the judge is not bound to follow 
such recommendation. 

Defendant could have been sentenced to a term of 
not less than 1 year nor more than 50 years in the Ne- 
braska Penal and Correctional Complex. We agree 
with the trial judge. The sentence imposed was a mini- 
mal one. Defendant was given credit on the sentence 
for the time spent undergoing psychological testing. 

Our law is well settled. A sentence imposed within 
statutorily prescribed limits will not be disturbed on 
appeal unless there appears to be an abuse of discre- 
tion. State v. McFall, 197 Neb. 136, 247 N. W. 2d 60 
(1976). There is no abuse of discretion herein. The 
judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. CURTIS D. Morrow, 


APPELLANT, 
250 N. W. 2d 247 


Filed February 9, 1977. No. 40921. 


Appeal from the District Court tor Douglas County: 
James A. BUCKLEY, Judge. Affirmed. 


Curtis D. Morrow, pro se. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before WuitTe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKkEy, JJ. 


McCown, J. 

This is a post conviction action. The defendant 
filed a motion to vacate and set aside a 3 to 5 year 
sentence for robbery. After a full evidentiary hearing, 
the District Court denied post conviction relief. 

In 1974, the defendant was initially charged with one 
count of robbery and one count of use of a firearm in 
the commission of a felony. Pursuant to a plea bar- 
gain he pleaded guilty to the robbery charge and the 
firearm count was dismissed. He was represented by 
appointed counsel. The conviction and sentence on 
that guilty plea was affirmed by this court in State v. 
Morrow, 194 Neb. 591, 234 N. W. 2d 211. 

Defendant essentially contends that he was denied ef- 
fective assistance of counsel because his counsel was 
aware of a potential defense but failed to investigate 
it. The evidence establishes that the robbery of the 
service station for which the defendant was convicted 
was actually carried out by some of defendant’s com- 
panions who used the defendant’s car while the defend- 
ant was in the back seat under a blanket. The defend- 
ant permitted his car to be used, knew the robbery 
was planned, and was physically present when it oc- 
curred. He knew one of his companions had a gun, 
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and after the robbery was committed, he accepted a 
portion of the proceeds. 

Defendant apparently believes that because he ob- 
jected to the planned robbery before its occurrence and 
took no active part in the robbery, he had a valid de- 
fense and the failure of his counsel to investigate and 
confirm those facts constituted ineffective assistance of 
counsel. He is wrong on both counts. 

Section 28-201, R. R. S. 1943, provides: “Whoever 
aids, abets or procures another to commit any offense 
may be prosecuted and punished as if he were the prin- 
cipal offender.” The conceded facts here are more than 
sufficient to constitute aiding and abetting. The evi- 
dence fails to establish any ineffective assistance of 
counsel. 

The judgment of the District Court was correct and 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ELMER A. CHAPMAN, 
APPELLANT. 
250 N. W. 2d 248 


Filed February 9, 1977. No. 40926. 


Appeal from the District Court for Knox County: 
MERRITT C. WarrREN, Judge. Affirmed as modified. 


D. E. Rissler, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WurrTE, C. J., SPENCER, BOSLAUGH, 
McCown, NewTon, CLinton, and Bropkey JJ. 


Newton, J. 
Defendant was charged with a third offense of driv- 
ing while intoxicated. A plea of guilty was entered 
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and the defendant thereupon sentenced to a term of 18 
months to 3 years. The sole issue presented on appeal 
is the charge that the sentence is excessive. The sen- 
tence is modified to comply with the requirements of 
section 83-1,105, R. S. Supp., 1976, and State v. Suggett, 
189 Neb. 714, 204 N. W. 2d 793. 

Section 39-669.07, R. R. S. 1943, provides a penalty of 
1 to 3 years for the offense of which defendant was 
convicted. The minimum sentence of 18 months im- 
posed exceeds one-third of the statutory maximum and 
the sentence will be reduced to 1 to 3 years. The de- 
fendant has a lengthy record of misdemeanor and fel- 
ony convictions and the sentence does not otherwise 
present an abuse of discretion. 

The judgment of the District Court will be affirmed 
as modified. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, v. JOE MARIO RIVERA, 
_ APPELLANT. 
249 N. W. 2d 914 


Filed February 9, 1977. No. 40929. 


Criminal Law: Sentences: Post Conviction. Where a sentence is 
imposed within prescribed statutory limits, the validity of the 
sentence is not a matter of post conviction relief. 


Appeal from the District Court for Hall County: 
Donatp H. WEaveEr, Judge. Affirmed. 


John R. Hall of McDermott & Hall, for appellant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTON, CLINTON, and Bropkey, JJ. 


SPENCER, J. 
Defendant, Joe Mario Rivera, appeals from the over- 
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ruling of his motion for post conviction relief after an 
evidentiary hearing. The issue presented was whether 
the indeterminate sentence imposed on defendant was 
erroneous. We affirm. 

On December 10, 1970, defendant was sentenced to a 
term of 15 to 25 years in the Nebraska Penal and Cor- 
rectional Complex. He had been convicted of second- 
degree murder after a jury trial. Defendant waived 
his right to appeal and was committed to the Penal 
Complex. 

On April 26, 1976, defendant filed a motion for post 
conviction relief, urging the invalidity of the sentence 
imposed upon him. An evidentiary hearing was held 
May 26, 1976, and the motion was overruled by the 
court. 

The indeterminate sentence statute in effect De- 
cember 10, 1970, when defendant was sentenced, sec- 
tion 83-1,105, R. S. Supp., 1969, read in part as follows: 
“Except where a term of life is required by law, every 
person convicted of a criminal offense may, in the 
court’s discretion, be given an indeterminate sen- 
tence. In imposing an indeterminate sentence upon the 
offender, the court may: 

“(1) Fix the minimum and maximum limits of the 
sentence, but the minimum limit fixed by the court 
shall not be less than the minimum provided by law 
and the maximum limit shall not be greater than the 
maximum provided by law; * * *,” 

Under section 28-402, R. R. S. 1943, the penalty for 
second-degree murder is imprisonment for “not less 
than ten years, or during life.” The plain language of 
section 83-1,105, R. S. Supp., 1969, indicates an indeter- 
minate sentence could properly be imposed on Decem- 
ber 10, 1970, since a term of life imprisonment was not 
required by law upon conviction for second-degree 
murder. 

Prior to the enactment of section 83-1,105 in 1969, 
the indeterminate sentence statute excepted crimes of 
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violence from its provisions. After defendant was sen- 
tenced, section 83-1,105 was again amended. The 1972 
amendment provided that the minimum limit fixed by 
the court shall not be less than the minimum provided 
by law nor more than one-third of the maximum 
term, and the maximum limit shall not be greater than 
the maximum provided by law. We have held the 1972 
amendment of section 83-1,105 made it inapplicable in 
cases of second-degree murder. See State v. Suggett, 
189 Neb. 714, 204 N. W. 2d 793 (1973). 

It was not until the 1972 amendment that the prob- 
lem arose of how to determine one-third of a life sen- 
tence. In 1973, in Suggett, we held second-degree mur- 
der convictions were not subject to indeterminate sen- 
tencing. Here, however, the indeterminate sentence 
was imposed under the applicable statute in force at 
that time, December 10, 1970. The statute then re- 
quired a minimum of 10 years, with a maximum of 
life. As we interpret that statute, it was possible to 
give an indeterminate sentence. The sentence imposed 
herein was 15 to 25 years. We hold the defendant was 
properly sentenced under the statute in force at the 
time of the sentence. 

Where a sentence is imposed within prescribed statu- 
tory limits, the validity of the sentence is not a matter 
of post convicfion relief. State v. DeLoa, 194 Neb. 270, 
231 N. W. 2d 357 (1975). 

Post conviction relief is not available to the defend- 
ant herein on the issue raised. The judgment is af- 
firmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. RONALD F. GooDLOE, 
APPELLANT. 
250 N. W. 2d 606 


Filed February 16, 1977. No. 40643. 


1. Criminal Law: Constitutional Law: Double Jeopardy. A dis- 
tinction exists between an offense and the unlawful act out 
of which it arises, it being possible that two or more distinct 
offenses may grow out of the same transaction or act; and 
the rule that a person cannot be twice put in jeopardy for the 
same offense has no application where two separate and dis- 
tinct crimes are committed by one and the same act, because 
the constitutional inhibition is directed to the identity of the 
offense and not to the act. 

2. Criminal Law: Constitutional Law. Neither in the Constitution 
of the United States nor in the Constitution of Nebraska is there 
any prohibition against successive prosecutions if the wrongful 
act is the cause of separate and distinct offenses. 

3. Courts: Motions, Rules, and Orders: Continuances. A motion 
for a continuance is addressed to the sound discretion of the 
court, and in the absence of a showing of an abuse of discretion, 
a ruling on a motion for a continuance will not be disturbed on 
appeal. 

4, Statutes: Criminal Law: Constitutional Law: Double Jeopardy: 
Habitual Criminals. The habitual criminal statute, section 29- 
2221, R. R. S. 1943, does not violate the constitutional prohibi- 
tion against cruel and unusual punishment, nor does sentencing 
the defendant under the habitual criminal statute subject the 
defendant to double jeopardy. 

5. Statutes: Legislature: Criminal Law: Habitual Criminals. The 
habitual criminal statute represents a legislative determination 
that the repetition of criminal conduct justifies and warrants 
greater punishment than ordinarily would be considered. 

6. Statutes: Sentences: Appeal and Error: Criminal Law. Under 
section 29-2308, R. R. S. 1948, this court may reduce a sentence 
when in its opinion that sentence is excessive. 


Appeal from the District Court for Washington County: 
WALTER G. Huser, Judge. Affirmed as modified. 


James A. Nanfito and Charles A. Nanfito, for appel- 
lant, 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 
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Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTon, CLINtTon, and BropkeEy, JJ. 


WHITE, C. J. 

The defendant was charged in two separate felony 
actions. The first information charged the defendant, 
in count I, with willful reckless driving, third offense, 
in violation of section 39-669.06, R. R. S. 1943; and in 
count II, with being a habitual criminal. The second 
information charged the defendant, in count I, with op- 
erating a motor vehicle to avoid arrest in violation of 
section 60-430.07, R. R. S. 1943; and in count II, with 
being a habitual criminal. 

A jury trial was held on the issues of whether the 
defendant was guilty of willful reckless driving and 
operating a motor vehicle to avoid arrest. The jury 
found the defendant guilty of both offenses. The issues 
of whether the defendant was guilty of a third offense 
of willful reckless driving and whether he was a habit- 
ual criminal was tried to the court. The court found 
that this was the defendant’s third offense of willful 
reckless driving and that he was a habitual criminal. 
The court sentenced the defendant to a term of 10 to 
15 years’ imprisonment in the Nebraska Penal and Cor- 
rectional Complex on each information, the two sen- 
tences to run concurrently. The defendant appeals 
both convictions. We affirm the judgment, and modify 
the sentence of the District Court. 

The defendant makes numerous assignments of error. 
His first assignment of error is that the District Court 
committed error when it refused to dismiss the infor- 
mation charging him with a violation of section 60- 
430.07, R. R. S. 1943, on the ground of former jeop- 
ardy. The defendant’s argument is that his acquittal 
from a charge of driving while under suspension or rev- 
ocation of his driver’s license prohibits the State from 
further prosecution arising out of the same series of 
events, or transactions, out of which the charge of driv- 
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ing while under suspension or revocation of his driver’s 
license arose. There is no merit to this contention. 

This court has held that a distinction exists between 
an offense and the unlawful act out of which it arises, 
it being possible that two or more distinct offenses 
may grow out of the same transaction or act; 
and the rule that a person cannot be twice put in jeop- 
ardy for the same offense has no application where 
two separate and distinct crimes are committed by one 
and the same act, because the constitutional inhibition 
is directed to the identity of the offense and not to the 
act. Jeppesen v. State, 154 Neb. 765, 49 N. W. 2d 611 
(1951). In that case we stated: “Neither in the Con- 
stitution of the United States nor in the Constitution of 
Nebraska is there any prohibition against successive 
prosecutions if the wrongful act is the cause of sepa- 
rate and distinct offenses.” 

The defendant was charged with three separate and 
distinct statutory offenses: Driving while under sus- 
pension or revocation of driver’s license, willful reck- 
less driving, third and subsequent offenses, and opera- 
tion of a motor vehicle to avoid arrest. His acquittal 
on the charge of driving while under suspension or rev- 
ocation of driver’s license did not forbid the other pros- 
ecutions arising out of the same incident. The District 
Court correctly refused to dismiss the information 
charging defendant with a violation of section 60- 
430.07, R. R. S. 1948. 

The defendant’s second assignment of error is that 
the District Court committed reversible error when it 
denied his motion for a continuance. “A motion for a 
continuance is addressed to the sound discretion of the 
court, and in the absence of a showing of an abuse of 
discretion, a ruling on a motion for a continuance will 
not be disturbed on appeal.” Korte v. Betzer, 193 Neb. 
15, 225 N. W. 2d 30 (1975). See, also, State v. Newton, 
193 Neb. 129, 225 N. W. 2d 562 (1975). The record 
shows that the defendant was charged on May 8, 1975. 
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From that time onward, he was continuously repre- 
sented by counsel. New counsel was retained on No- 
vember 10, 1975, and the trial set for November 18, 
1975. The motion for continuance was made on No- 
vember 13, 1975. Based upon our review of the record, 
we find no prejudice to the defendant, and no error by 
the District Court in refusing to grant a continuance. 

The defendant’s third assignment of error is that the 
District Court committed reversible error when it over- 
ruled his motion to suppress the testimony of Susan 
Paine, on the ground that the State had not complied 
with his motion for discovery in good faith. 

The defendant filed a motion for discovery on No- 
vember 13, 1975. At a hearing on November 14, 1975, 
the State indicated that it had no knowledge of the 
whereabouts of Susan Paine. A subpoena had been is- 
sued on October 10, 1975, for her to testify on Novem- 
ber 18, 1975. At this hearing, the prosecuting attorney 
informed the parties present of Susan Paine’s last- 
known address. Susan Paine returned to the jurisdic- 
tion on November 17, 1975, and was served with a sub- 
poena at that time. The State’s counsel immediately 
notified the defendant’s counsel of this fact. On the 
morning of the trial, the defendant’s counsel was given 
15 minutes to interview Susan Paine. 

Susan Paine testified that she was sent out of the 
jurisdiction by her father and mother, and that they 
also made the decision for her to return. Susan Paine’s 
mother testified that she was aware that the prosecu- 
tion wanted Susan to testify. She stated that she and 
her husband made the decision for Susan to return, 
and that the decision to send her away was based in 
part on their deep concern for her safety. Both Susan 
and her mother denied that there was any agreement 
with law enforcement officials or anyone else concern- 
ing her testimony. We find no evidence to support the 
defendant’s charge that the State did not in good faith 
comply with his motion for discovery. The District 
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Court correctly overruled the motion to suppress the 
testimony of Susan Paine. 

The defendant next alleges that the District Court 
committed reversible error when it denied the defend- 
ant’s motion to suppress the in-court identification by 
Officer Cupido of the defendant as the driver of the 
motor vehicle he pursued on May 7, 1975, on the ground 
that this identification was based upon impermissible 
pretrial identification procedure. There is no merit to 
this contention. It is clear from the record that Offi- 
cer Cupido’s in-court identification of the defendant 
was based upon his observation of the defendant during 
the episode giving rise to these proceedings. The Dis- 
trict Court correctly denied the defendant’s motion to 
suppress this testimony. 

The defendant next contends that there was insuf- 
ficient evidence to find him guilty of willful reckless 
driving and operating a motor vehicle to avoid arrest. 
This contention is without merit. Officer Cupido testi- 
fied that he followed the defendant’s vehicle during the 
incident, which occurred around midnight. At times, 
he stated, his speed reached over 100 miles per hour. 
The defendant was going at least 40 or 50 miles per 
hour in a 25-mile per hour residential zone at one point. 
The defendant’s vehicle was accelerating as it traveled 
through a residential area. While driving in town, the 
defendant failed to stop at a stop sign. Officer Cupido 
testified that during the incident he observed the de- 
fendant cross over the median of the highway. Part 
of the chase took place on a state highway. The de- 
fendant had a passenger in his vehicle during this epi- 
sode. Officer Cupido’s lights were flashing and his si- 
ren was on as he pursued the defendant. There is suf- 
ficient evidence in the record to support the jury’s find- 
ing that the defendant was guilty of willful reckless 
driving and operation of a motor vehicle to avoid ar- 
rest. 

The defendant next argues that section 60-430.07, R. 
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R. S. 1943, is vague, ambiguous, and overbroad, violat- 
ing constitutional guarantees of due process of law. 
Section 60-430.07, R. R. S. 1943, was held constitutional, 
after a similar attack in State v. Etchison, 190 Neb. 
629, 211 N. W. 2d 405 (1973), cert. den. 416 U. S. 943 
(1974). 

The defendant next contends that the District Court 
erred in giving instruction No. 5 over the defendant’s 
objection. That instruction required the jury to find, 
in order to convict the defendant of violating section 
60-430.07, R. R. S. 1943, that the defendant was operat- 
ing a motor vehicle upon a public highway or road of 
the State; that he had violated a law of the State; and 
that he was willfully fleeing in such vehicle in an ef- 
fort to avoid arrest for violating the law. This was a 
correct statement of the law. There was no error in 
giving the instruction. 

The defendant also contends that it was error for 
the District Court to refuse to give two instructions 
tendered by him. We have examined these instruc- 
tions. It was proper to refuse them. 

Lastly, the defendant contends that sentencing him 
as a habitual criminal violated his constitutional rights 
to be free from cruel and unusual punishment and to 
be free from double jeopardy. We have previously 
held that the habitual criminal statute, section 29-2221, 
R. R. S. 1943, does not violate the constitutional pro- 
hibition against cruel and unusual punishment. State 
v. Martin, 190 Neb. 212, 206 N. W. 2d 856 (1973). Sen- 
tencing the defendant under the habitual criminal stat- 
ute does not subject the defendant to double jeopardy. 
The defendant is not being punished again for past of- 
fenses. He was sentenced for a different offense. The 
previous convictions, however, under the habitual 
criminal act, operated to increase the penalty for the 
last offense. The habitual criminal act represents a 
legislative determination that the repetition of criminal 
conduct justifies and warrants greater punishment than 
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ordinarily would be considered. See, State v. Tyndall 
187 Neb. 48, 187 N. W. 2d 298 (1971); Davis v. ‘O’Grady, 
137 Neb. 708, 291 N. W. 82 (1940). There is no merit 
to this contention. 

Under section 29-2308, R. R. S. 1943, this court may 
reduce a sentence when in its opinion that sentence is 
excessive. The District Court sentenced the defendant 
to a term of 10 to 15 years imprisonment in the Ne- 
braska Penal and Correctional Complex on both infor- 
mations, the two sentences to run concurrently. We 
have reviewed the record and believe that a more ap- 
propriate sentence in this case would be 10 years on 
each information, the two sentences to run concur- 
rently. 

The judgment of the District Court as modified is 
correct and is affirmed. 

AFFIRMED AS MODIFIED. 


CHARLES I. SCUDDER, APPELLEE, V. Lypia H. Hause, 


APPELLANT. 
250 N. W. 2d 611 


Filed February 16, 1977. No. 40696. 


Courts: Trial: Dismissal and Nonsuit. A court of general juris- 
diction has inherent power to protect itself, litigants, and the 
public from vexatious proceedings by dismissing with preju- 
dice suits instituted by plaintiffs who repeatedly violate the 
rules of pleading and the orders relating thereto, after having 
had a full opportunity to present litigable controversies in 
proper form. 


Appeal from the District Court for Douglas County: 
JouN E. CrarK, Judge. Affirmed. 


Lydia H. Haug, pro se. 


Michael P. Cavel of Emil F. Sodoro Law Offices, for 
appellee. 
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Heard before WuiTr, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinton, and BropkEy, JJ. 


PER CuRIAM. 

On June 11, 1975, the plaintiff brought suit against 
the defendant, seeking to recover a money judgment 
for the value of legal services rendered to her. The de- 
fendant filed her answer on July 14, 1975, along with 
a “Cross Petition Malpractice.’ On August 19, 1975, 
the plaintiff filed a motion to have portions of the 
cross-petition stricken and to have other portions there- 
of made more definite and certain. 

A hearing on the plaintiff’s motion was held on Sep- 
tember 23, 1975. The District Court granted the plain- 
tiff’s motion in 20 of its 22 particulars. The defendant 
was given until October 24, 1975, to comply. The de- 
fendant appeared pro se at the hearing on September 
23, 1975. It is clear from the record that the defendant 
was aware of the court’s order, and was aware that 
she had until October 24, 1975, to amend her cross- 
petition. 

The defendant failed to make any amendments to her 
cross-petition by October 24, 1975, and on October 27, 
1975, the plaintiff moved for dismissal of the defend- 
ant’s cross-petition for failure to comply with the 
court’s order of September 23, 1975. A hearing on the 
plaintiff’s motion to dismiss was held on November 17, 
1975. The defendant was granted an additional 2 
weeks to comply with the court’s order, and was spe- 
cifically warned that her failure to comply would re- 
sult in a dismissal of her cross-petition with prejudice. 
The defendant was present pro se at this hearing, and 
the record shows that she was clearly informed by the 
District Court of the consequences of her failure to 
comply with the earlier court order. 


The 2 weeks transpired and the defendant made no 
amendments to her cross-petition. On December 5, 
1975, the District Court dismissed the defendant’s cross- 
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petition with prejudice. The defendant filed a motion 
for a new trial but failed to appear at the scheduled 
hearing on her motion. The motion for a new trial 
was overruled. The defendant appeals. We affirm 
the judgment of the District Court. 

In Ferson v. Armour & Co., 109 Neb. 648, 192 N. W. 
125 (1923), this court held: ‘A court of general juris- 
diction has inherent power to protect itself, litigants 
and the public from vexatious proceedings by dismis- 
sing with prejudice suits instituted by plaintiffs who 
repeatedly violate the rules of pleading and the orders 
relating thereto, after having had a full opportunity ~ 
to present litigable controversies in proper form.” 

In Pressey v. State, 173 Neb. 652, 114 N. W. 2d 518 
(1962), we stated: “* * * it has almost universally 
been held or recognized that courts have the inherent 
power to dismiss an action for disobedience of a court 
order. It is obvious that this is one of the more coer- 
cive measures to compel obedience of an order. It 
should be equally evident that it is necessary on oc- 
casions for courts to resort to such action in the in- 
terest of the orderly administration of justice. * * * 

“ ‘When a plaintiff invokes the jurisdiction of a 
court and seeks to avail himself of it he does so with 
the understanding that he must abide by all lawful 
statutes, rules and orders applicable to him, and the 
court has inherent power to impose the sanction of dis- 
missal, for its coercive effect.’ We say that the right 
of a court to enforce its lawful orders is inherent in 
the power of the court. Without this right, a court 
could not control its dockets; business before it would 
become congested; its functions would be impaired; and 
speedy justice to litigants would largely be denied.” 
See, also, Bushnell v. Thompson, 133 Neb. 115, 274 N. 
W. 453 (19387). 

The defendant was given repeated opportunities to 
comply with the court’s order of September 23, 1975, 
and to bring her pleadings into proper form, yet she 
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failed to do so. She was present at these proceedings. 
She was given adequate time in which to comply. She 
was specifically advised of the consequences of her fail- 
ure to comply with the court’s order. 

The dismissal of the defendant’s cross-petition with 
prejudice by the District Court is correct and is af- 
firmed. 

AFFIRMED. 


Patricia ANN BoROFF, APPELLEE, V. EUGENE ALLAN 
BoroFr, APPELLANT. 
250 N. W. 2d 618 


Filed February 16, 1977. No. 40705. 


1. Parent and Child: Infants: Divorce: Custody. A mother and 
father have an equal and joint right to the custody of their 
children, and custody shall be determined on the basis of the 
best interests of the child. 


2. : ———-. Although the wishes of a child 
who has reached sufficient age, and has the ability to express 
an intelligent preference, are entitled to consideration, the wish- 
es of the child are not controlling in regard to custody. 

3. Although it is generally sound 


public policy to keep the children together when possible, con- 
siderations of public policy do not, in all cases, prevent the split- 
ting of the custody of children when a marriage is dissolved. 

4. Parent and Child: Infants: Divorce: Custody: Statutes. A court 
shall not give preference to either parent based on the sex of 
the parent and no presumption shall exist that either parent is 
more fit to have custody of the children than the other. § 42- 
364(2), R. S. Supp., 1976. 

5. Courts: Parent and Child: Infants: Divorce: Custody: Appeal 
and Error. This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are tried 
de novo by this court on appeal. 

6. Divorce: Alimony: Property. The questions of alimony and 
division of property may be considered together when a mar- 
riage is dissolved; and in considering these questions the court 
shall have regard for such factors as the circumstances of the 
parties, the duration of the marriage, the history of the con- 
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tributions to the marriage by each party, and the ability of the 
supported party to engage in gainful employment. 
Appeal from the District Court for Washington County: 
WatTER G. Huser, Judge. Affirmed as modified. 


William G. Line of Kerrigan, Line, Martin & Hanson, 
for appellant. 


John R. O’Hanlon of O’Hanlon & O’Hanlon, for ap- 
pellee. 


Heard before WuitrEe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkKEy, JJ. 


BRODKEY, J. 

This is an appeal from a District Court decree dis- 
solving the marriage of the parties; granting custody 
of a daughter to the mother, and of a son to the 
father; and awarding alimony and child support to the 
wife. The husband has appealed, contesting the cus- 
tody, alimony, and child support awards. 

On November 18, 1975, Patricia Ann Boroff, the ap- 
pellee herein, petitioned the District Court for Wash- 
ington County to dissolve her marriage, alleging that 
the marriage was irretrievably broken. In her peti- 
tion, she did not specifically request alimony, custody 
of her two childen, child support, or a division of prop- 
erty, but prayed for other equitable relief. Respondent 
Eugene Allan Boroff, the appellant herein, answered 
the petition on November 19, 1975, admitting the alle- 
gations thereof, and prayed that the marriage be dis- 
solved, that the custody of the children be awarded to 
him, and also for other equitable relief. 

Hearing was had on February 12, 1976, at which 
time both parties and their children testified. Both 
parties acknowledged that their marriage was _ irre- 
trievably broken, and that issue is not contested in this 
appeal. The Boroff’s have two children, Vickie, a 12- 
year-old daughter who attends elementary school in 
Herman, Nebraska; and Robert, a 14-year-old son who 
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attends Tekamah-Herman High School. The parties 
were married in 1961. Patricia is 36 years old, and 
Eugene is 34 years old. 

Patricia is currently employed at a cafe in Herman, 
Nebraska, and earns $60 in net income each week. She 
works from 5:30 a.m. until 1 p.m. 3 days a week, and 
from 5:30 a.m. until 2 p.m. 2 days a week. She has a 
high school education, and has previously worked for 
Western Electric, wiring PBX machines. 

Patricia testified at trial that she was asking for cus- 
tody of the children and an award of child support that 
would enable her to meet household expenses. She 
itemized monthly household expenses, totalling $511. 
Patricia stated that if she were to receive custody of 
the children, she was asking that she receive the par- 
ties’ home as part of the property division. She ac- 
knowledged that she and her husband had agreed that 
the party who received custody of the children would 
remain in the home with the children until they were 
grown, and that the equity in the house would then 
be equally divided. 

Patricia also asked that she receive a 1965 Buick au- 
tomobile which the Boroffs owned, and that she re- 
ceive necessary household furnishings. She stated that 
Eugene should receive the 1969 Chevrolet pickup they 
owned, and that he was entitled to the bonds that they 
jointly owned because he had paid for them. Patricia 
did not specifically request alimony either in her peti- 
tion or at trial. In view of her prayer for equitable 
relief, this was not necessary. Browers v. Browers, 195 
Neb. 743, 240 N. W. 2d 585 (1976). 

Finally, Patricia stated that Eugene had been a good 
father to the children, and that he was a fit person to 
have custody of the children: She did state, however, 
that she did not think that Eugene could do the wash, 
fix the children’s meals, and keep the house clean; and 
she believed that she could provide a better home for 
the children than Eugene could provide. 
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Eugene stated that he is the postmaster at Herman, 
Nebraska, and that he earns $14,489 per year. With 
his deductions, he receives a monthly take-home pay 
of approximately $790. The house which the Boroffs 
own is worth approximately $12,000, and they owe a 
loan company $3,900.20 on the house, which is paid off 
at the rate of $61 per month, including real estate taxes 
and insurance. 

Other assets of the Boroffs as testified to at the time 
of the divorce total $3,144.06. Eugene listed current 
debts such as oil bills, hospital bills, service station bills, 
mastercharge, etc., as being in the amount of ap- 
proximately $600. 

Eugene stated that he could do the household duties 
and take care of the children. He testified that the 
children got average grades in school, and that their 
grades had gone down due to domestic tensions over 
the divorce. Otherwise the children have no prob- 
lems, and get along well in their community. Eugene 
agreed with Patricia that the person who is awarded 
custody of the children should be awarded the posses- 
sion of the house until the children are grown, and that 
the equity in the house should then be divided equally 
between them. 

The children testified outside the presence of each 
other and their parents. Robert stated that he wished 
to live with his father because his father could care 
for him better, and could understand his problems bet- 
ter. Robert had not discussed the matter of custody 
with his mother, but had talked with his father about 
who he wished to live with. Robert testified that he 
got along well with his sister, and wished to be to- 
gether with her. Robert stated that he did not wish to 
live with his mother because “she goes places and leaves 
us at home sometimes.” Robert stated that his mother 
had been doing this for 4 or 5 weeks, and that she 
would be away in the evening from 7 to 11. Robert is 
involved in scouting, and his father is scoutmaster. 
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Vickie also testified that she wished to live with her 
father, as she did not “like the friends my Mom hangs 
around with,” and did not like her mother going to 
the bar. Vickie stated that her mother went to the 
bar on Wednesdays, when she went bowling. Vickie 
stated that she could talk to her father better than 
she could to her mother, and that she wanted to stay 
with her brother. Vickie had not talked with her 
mother about custody, but had talked with her father 
about it. 

On redirect examination, Patricia stated that when 
she filed for divorce, she thought that the children 
should decide who they wanted to live with. She now 
thinks that the children would be better off with her, 
and particularly that Vickie needs a mother because 
she is entering her maturity. Patricia acknowledged 
that she bowls on Wednesday nights, and that she has 
a beer or two on such occasions. Ordinarily Patricia 
is home in the evenings with the children. Patricia 
admitted that Eugene had spent quite a bit of time 
with the children in recent years, and that he has been 
a good father. 

In a decree dated February 12, 1976, the District 
Court dissolved the marriage, and made the following 
awards, which we summarize as follows: 

(1) The parties shall receive the house and real es- 
tate as tenants in common, subject to the right of Pa- 
tricia to live in the house rent free until Vickie be- 
comes of legal age or fully self-supporting; Patricia 
shall pay the utilities and expenses of ordinary wear 
and tear on the house while she is in possession; 

(2) Patricia shall receive the household goods sub- 
ject to the indebtedness thereon, which she is to pay; 

(3) Patricia is to receive the 1965 Buick; 

(4) Patricia is to receive her checking account 
($2.29), her credit union account ($24.39), and the sav- 
ings account ($10.82); 

(5) Eugene is to receive the pickup truck; 
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(6) Eugene is to receive his checking account 
($203.86), his credit union account ($3.02), and the sav- 
ings bonds ($380); 

(7) Both parties are to equally pay the loan on the 
house (balance of $3,900.20) in $61 monthly install- 
ments; 

(8) Eugene is to pay outstanding bills totaling ap- 
proximately $600; 

(9) Eugene is to pay Patricia alimony in the amount 
of $5,000 at the rate of $1,000 per year; 

(10) Patricia shall have the custody of Vickie until 
she becomes of legal age, subject to reasonable visita- 
tion by Eugene; 

(11) Patricia shall receive $300 child support per 
month until Vickie becomes of legal age or fully self- 
supporting; 

(12) Eugene shall have custody of Robert until he 
becomes of legal age, subject to reasonable visitation 
by Patricia; and 

(13) Eugene shall pay fees of $350 for Patricia’s 
attorney and court costs of $26. 


Eugene has appealed from the decree of the District 
Court, contending that the court erred: (1) In grant- 
ing custody of Vickie to Patricia, thereby splitting the 
children contrary to their expressed wishes; (2) in 
awarding Patricia alimony when no alimony was asked 
for by Patricia and no evidence was adduced in sup- 
port of an alimony award; (3) in awarding excessive 
alimony; (4) in awarding Patricia possession of the 
family dwelling; and (5) in awarding Patricia an ex- 
cessive amount of child support. 

The first issue to be addressed is whether the District 
Court erred in granting custody of Vickie to Patricia, 
thereby splitting the children contrary to their ex- 
pressed wishes. Section 42-364, R. S. Supp., 1976, pro- 
vides in part: ‘“(1) In determining with which of the 
parents the children, or any of them, shall remain, 
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the court shall consider the best interests of the chil- 
dren, which shall include, but not be limited to: 

“(a) The relationship of the children to each parent 
prior to the commencement of the action or any sub- 
sequent hearing; 

“(b) The desires and wishes of the children if of an 
age of comprehension regardless of their chronological 
age, when such desires and wishes are based on sound 
reasoning; and 

“(c) The general health, welfare, and social behav- 
ior of the children. 

“(2) In determining with which of the parents the 
children, or any of them, shall remain, the court shall 
not give preference to either parent based on the sex 
of the parent and no presumption shall exist that either 
parent is more fit to have custody of the children than 
the other.” (Emphasis supplied.) 

The Nebraska cases are clear in holding that the 
mother and father have an equal and joint right to the 
custody of their children, and that custody shall be de- 
termined on the basis of the best interests of the child. 
Young v. Young, 195 Neb. 163, 237 N. W. 2d 135 (1976). 

In this case, both children expressed the wish to live 
with their father rather than their mother. The chil- 
dren were clearly of an age of comprehension, as re- 
quired by section 42-364, R. S. Supp., 1976, and their 
wishes appear to have been based on sound reasoning. 
Both believed that social activities their mother en- 
gaged in were either improper or unnecessary. The 
wishes of the children, however, are not dispositive of 
the issue. “ ‘While the wishes of a child who has 
reached sufficient age, and has the ability to express an 
intelligent preference, are entitled to consideration, the 
wishes of the child are not controlling.’ ” Miller v. Mil- 
ler, 196 Neb. 146, 241 N. W. 2d 666 (1976). See, also, 
Goodman v. Goodman, 180 Neb. 83, 141 N. W. 2d 445 
(1966). Thus, although the wishes of the children in 
this case should have been considered by the trial court, 
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they are not dispositive of what constitutes the best 
interests of the children. 

In reference to the other factors listed in section 42- 
364 (1), R. S. Supp., 1976, the evidence indicates that 
the relationship of the children to each parent prior to 
the commencement of the action was good, although 
the children expressed their disapproval of their 
mother’s social activities. There was no evidence of 
any serious conflict between the children and either 
parent. Both children stated that they felt they could 
talk to their father more easily than they could talk to 
their mother. The general health, welfare, and social 
behavior of the children appeared to be normal, al- 
though the boy’s grades at school were, at best, average. 

In Young v. Young, supra, the court listed several 
other factors which are relevant in determining the 
best interests of a child: Moral fitness of each par- 
ent; the environment offered to the child by the par- 
ent; the emotional relationship of the children and each 
parent; the age, sex, and health of the child; the atti- 
tudes of each parent toward the child; each parent’s 
capacity to furnish care to the child; and whether the 
child’s social relationships would be disrupted by one 
parent having custody rather than the other parent. 
In this case, applying these factors does not result in 
a clear conclusion that one parent, rather than the 
other, should have custody of the children. 

A final factor to consider is that the children will 
be split between the parents as the decree now stands. 
Although this court has acknowledged that it is sound 
public policy to keep children together when possible, 
considerations of public policy do not, in all cases, pre- 
vent the splitting of the custody of the children when 
a marriage is dissolved; rather, the ultimate standard 
is the best interests of the children. Braeman v. Brae- 
man, 192 Neb. 510, 222 N. W. 2d 811 (1974); Humann 
v. Humann, 180 Neb. 719, 144 N. W. 2d 723 (1966). 

The trial court, in splitting custody of the children, 
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stated: “I hate to do this, but I’m going to split these 
children. I think the boy has definitely indicated that 
he wanted to be with his father. He’s over 14, I think, 
that his counsel’s indication here about, thought he 
could pick his own guardian. * * * as far as the girl 
is concerned, I think it’s paramount that she be with 
her mother until she gets through maturity. I have 
some personal experience with that. I’ve been guard- 
ian, but have had to exercise guardianship rights of 
both boys and girls and I think that’s that’s very neces- 
sary that this girl get up to her maturity with the 
mother. They’re both fit, and get up to age 16.” 

We call attention to section 42-364(2), R. S. Supp., 
1976, which provides that “the court shall not give pref- 
erence to either parent based on the sex of the parent 
and no presumption shall exist that either parent is 
more fit to have custody of the children than the other.” 
The trial court gave no reason why the wishes of the 
children should be ignored, and why the custody of the 
children should be split, other than his belief that Vickie 
should be with her mother until she reached maturity. 
The trial court did not find that Vickie’s wish to be 
with her father was not based on sound reasons, or 
that Vickie was not of an age of comprehension. 

On balance, we believe that the court should have 
placed custody of both children in the father. If this 
were done, the wishes of the children would have been 
followed, the children would not have been split, and 
the father, who was admittedly a good father and fit 
parent, and who financially is probably in a better po- 
sition to support the children, would have custody. 
This court clearly has the power to modify awards 
granting custody of children to a parent, as marriage 
dissolution actions are tried de novo by this court on 
appeal. Schuller v. Schuller, 191 Neb. 266, 214 N. W. 
2d 617 (1974). In this case the trial court’s determina- 
tion did not really turn on its accepting one version of 
the facts rather than dnother. The facts in this case — 


650 NEBRASKA REPORTS [ Vou. 197 
Boroff v. Boroff 


are largely undisputed, and simply present a ques- 
tion of law as to who is entitled to custody of the 
children. In this case we conclude that Eugene should 
be given the custody of both children. 

Since we determine that Eugene should be awarded 
the custody of Vickie, it is obvious that the award of 
child support to Patricia must be vacated; and pursuant 
to the agreement of the parties, Eugene should be 
awarded possession of the house until the children 
reach their majority. The parties clearly agreed that 
whoever received custody of the children should receive 
possession of the house until the children are of legal 
age or self-supporting, at which time the equity in the 
house would be divided equally between them. The 
question then arises as to whether the award of ali- 
mony should remain the same, and whether the house- 
hold goods should be awarded to Eugene rather than 
to Patricia. 

The ultimate criteria in determining alimony is one 
of reasonableness. Mathias v. Mathias, 194 Neb. 598, 
234 N. W. 2d 212 (1975). The questions of alimony and 
division of property may be considered together when 
a marriage is dissolved. Grummert v. Grummert, 195 
Neb. 148, 237 N. W. 2d 126 (1975). In considering 
these questions, the court shall have regard for such 
factors as the circumstances of the parties, the duration 
of the marriage, the history of the contributions to the 
marriage by each party, and the ability of the sup- 
ported party to engage in gainful employment. § 42- 
365, R. S. Supp., 1976; Gregg v. Gregg, 193 Neb. 811, 
229 N. W. 2d 546 (1975). 

We believe that the issues of alimony and property 
settlement in this case can best be resolved by grant- 
ing Eugene the house and household goods outright, and 
by ordering a property settlement which gives Pa- 
tricia one-half of the equity in those items. Under this 
arrangement, Patricia is entitled to $6,000 on the 
house and to $550 on the household goods, the value 
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of these items having been established by evidence at 
the trial. The payment of the property settlement, as 
in the case of alimony payments, shall be made over a 
5-year period in the same manner as set forth for ali- 
mony payments by the District Court. Payment in this 
manner allows the husband the means to pay the wife 
without selling property, an approach approved in prior 
cases. See Olson v. Olson, 195 Neb. 8, 236 N. W. 2d 
618 (1975). We also reduce the award of alimony to 
$2,500, payable over 5 years in the manner set forth 
by the District Court. The sum total of the alimony 
and property settlement will then be $9,050, which 
will require Eugene to pay Patricia approximately $150 
per month for the next 5 years. We find this to be a 
reasonable and fair amount, taking into account the 
circumstances of the parties and the history of their 
marriage. We note that under this arrangement Pa- 
tricia will receive one-half the value of the house, al- 
though Eugene will have the burden of paying the out- 
standing $3,900 balance due on the house. 

In awarding custody of Vickie to Eugene, we also 
grant reasonable visitation rights to Patricia as to both 
the minor children. We do not modify the provisions 
of the divorce decree relative to payment of attorney’s 
fees and costs, nor the provisions relative to division 
of property of the parties other than the house and 
household goods. 

We affirm the decree of the District Court as modi- 
fied above. 

AFFIRMED AS MODIFIED. 


RICHARD SHEPOKA ET AL., APPELLEES, V. ED KNOPIK ET AL., 
APPELLANTS. 
250 N. W. 2d 619 


Filed February 16, 1977. No. 40730. 


1. Declaratory Judgments: Parties. When declaratory relief is 
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sought, all persons shall be made parties who have or claim any 

interest which would be affected by the declaration. 

In declaratory judgment actions, the presence 
of necessary parties is a jurisdictional matter, and one which 
the parties cannot waive. 

38. Actions: Parties: Judgments. Indispensable parties to a suit 
are those who not only have an interest in the subject matter 
of the controversy, but also have an interest of such a nature that 
a final decree cannot be made without affecting their rights, 
or leaving the controversy in such a condition that its final 
determination may be wholly inconsistent with equity and good 
conscience. 

4. Municipal Corporations: Actions: Parties. In an action in- 
volving the disbursement of county funds, the county has a 
great, if not an exclusive, interest, and is a necessary party. 


Appeal from the District Court for Nance County: 
C. THomaAs WuiTE, Judge. Reversed and remanded. 


Philip T. Morgan of Morgan & Morgan, for appellants. 


Norman Krivosha of Ginsburg, Rosenberg, Ginsburg 
& Krivosha and Douglas L. Curry, for appellees. 


Heard before WHITE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTon, CLINTON, and BrRopDKEy, JJ. 


BrRoDKEY, J. 

This is an appeal from a summary judgment entered 
by the District Court for Nance County in an action 
brought under the Nebraska Uniform Declaratory 
Judgments Act, sections 25-21,149 to 25-21,164, R. R. S. 
1943. The sheriff and other officials of Nance County 
brought the action against the members of the Nance 
County board of supervisors, individually and in their 
official capacity as the county board of supervisors of 
Nance County, to obtain a declaration of their rights 
against that board and its members for its failure to 
pay to the plaintiffs a certain cost of living increase al- 
legedly due them under a resolution of the board 
adopted on December 11, 1973, and later modified as to 
the effective date of such increase by a resolution 
adopted on December 17, 1974. 
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So far as disclosed by the record before us, only the 
defendants filed a motion for summary judgment; but 
after hearing, the court awarded summary judgment to 
the plaintiffs. No bill of exceptions has been filed in 
this case, and, according to an affidavit of the court 
reporter, no evidence was taken in the District Court. 
The parties entered into a stipulation of facts, which © 
appears in the transcript, but there is nothing in the 
record before us to indicate that the stipulation of facts 
was offered and received in evidence at the hearing. 
The rule is well established that in order that a stipula- 
tion of facts may be considered on appeal, such stipula- 
tion must be identified and offered in evidence on 
the trial of the case and preserved in a bill of excep- 
tions. Higgins v. Postal Life & Cas. Ins. Co., 161 Neb. 
278, 73 N. W. 2d 175 (1955). 

Nevertheless, we conclude that the disposition of this 
appeal involves a question of law, rather than ques- 
tions of fact. It is obvious from the face of the peti- 
tion that Nance County was not made a party defend- 
ant in this action for declaratory judgment. Defend- 
ants contend on appeal, as they did in their answer 
and also in their motion for a new trial, that the 
County of Nance is a necessary party in this case. We 
agree, and reverse and remand. This court has held 
that an action against the board of supervisors of the 
county does not make the action one against the 
county. Jameson v. Plischke, 184 Neb. 97, 165 N. W. 
2d 373 (1969). To make Nance County a proper party 
defendant in this action it would be necessary to com- 
ply with the requirements of section 23-101, R. R. S. 
1943, which provides: ‘Each county, established in this 
state according to the laws thereof, shall be a body 
politic and corporate, by the name and style of The 
county of —_—_-———_——_, and by that name may 
sue and be sued, plead and shall be impleaded, defend 
and be defended against, in any court having jurisdic- 
tion of the subject matter, either in law or equity, or 


654 NEBRASKA REPORTS [Vou. 197 
Shepoka v. Knopik 


other place where justice shall be administered.” It is 
clear that Nance County was not joined as a party de- 
fendant in this case. 

We now consider whether Nance County was a neces- 
sary party to the action involved herein. Section 25- 
21,159, R. R. S. 1943, provides that when “declaratory 
relief is sought, all persons shall be made parties who 
have or claim any interest which would be affected by 
the declaration.’’ Nebraska cases are clear in holding 
that the statute authorizing a declaratory judgment is 
applicable only where all interested persons are made 
parties to the proceedings. Redick v. Peony Park, 151 
Neb. 442, 37 N. W. 2d 801 (1949); Berigan Bros. v. 
Growers Cattle Credit Corp. of Omaha, 182 Neb. 656, 
156 N. W. 2d 794 (1968); Marsh v. Marsh, 173 Neb. 
282, 113 N. W. 2d 323 (1962); Haynes v. Anderson, 163 
Neb. 50, 77 N. W. 2d 674 (1956). In Redick, the court 
found that a party to a contract which was to be in- 
terpreted in the declaratory judgment action was a nec- 
essary party to the action, and must be impleaded be- 
fore the action could proceed. The court noted that 
the presence of necessary parties is a jurisdictional 
matter, stating: ‘“* * * we have held that the presence 
of necessary parties was jurisdictional in this class of 
cases, and that is a matter which the parties cannot 
waive.” In Redick the court followed prior cases in 
stating that declaratory judgment actions are designed 
to terminate a controversy so far as it relates to the 
parties, and courts should, under most circumstances, 
dismiss such an action without prejudice whenever all 
parties, whose claims gave rise to the controversy and 
whose rights upon such claims would be adjudicated 
by the declaration sought, had they been a party to 
the action, had not been impleaded. 151 Neb. at 448. 

In City of Omaha v. Danner, 186 Neb. 701, 185 N. W. 
2d 869 (1971), the court stated: ‘Indispensable parties 
to a suit are those who not only have an interest in 
the subject matter of the controversy, but also have 
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an interest of such a nature that a final decree cannot 
be made without affecting their rights, or leaving the 
controversy in such condition that its final determi- 
nation may be wholly inconsistent with equity and good 
conscience.” Also, in Ohmart v. Dennis, 188 Neb. 260, 
196 N. W. 2d 181 (1972), we held that indispensable 
parties to a suit are those who have such an interest 
in the controversy that the court cannot render a final 
decree without affecting their interests. 

Under the foregoing rules, the County of Nance is 
undoubtedly an indispensable party in this case. The 
question is whether the County of Nance not only has 
an interest in the subject matter of this case, but also 
has an interest of such a nature that a final decree 
cannot be made without affecting its rights, or leaving 
the controversy in such condition that its final determi- 
nation may be wholly inconsistent with equity and good 
conscience. City of Omaha v. Danner, supra. The 
County of Nance would certainly appear to have an 
interest in the result of this case, for it, ultimately, 
pays the salaries of its officials, and the outcome of this 
case will determine whether salaries for 1975 shall in- 
clude or exclude a cost of living increase. Thus the 
relief granted in this case by the District Court, which 
included ordering the defendants to pay the cost of liv- 
ing increase in 1975 pursuant to the first resolution, 
affects the amount of money the County of Nance must 
pay to its officials in salary. The obvious result of 
plaintiffs’ success in this action is the requirement that 
they be paid by the County of Nance, through the 
board, the salaries to which they are entitled. 

The case of Hall v. United States Nat. Bank, 128 Neb. 
204, 258 N. W. 403 (1935), is enlightening. That case 
involved an action by the State Treasurer against cer- 
tain banks which, because of the treasurer’s failure to 
give a new Official bond on his second term, refused to 
honor his checks. The treasurer prayed for a declara- 
tion that he was a de jure officer. The action was dis- 
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missed, because the court considered that both the 
state and the surety should be bound by the judgment 
and yet had not been made parties. 

Also persuasive on the question before us is the case 
of Kilroy v. O’Connor, 324 Mass. 238, 85 N. E. 2d 441 
(1949), which involved the refusal of a county treas- 
urer to pay the salary of a defendant county commis- 
sioner, except on orders drawn on him and signed by 
the remaining county commissioners, because the treas- 
urer doubted the validity of defendant’s appointment. 
The county treasurer brought an action for a declara- 
tory decree adjudicating the defendant’s right to hold 
the office of county commissioner. In its opinion the 
court stated: “The county of Bristol is not a party. 
The due and proper administration of the business of 
the county by the board of county commissioners and 
the disbursement of county funds in accordance with 
law are matters in which the county has a great, if not 
an exclusive, interest. The suit directly concerns the 
management of the affairs of the county and the pay- 
ment of its funds. It is plain that the county should 
have been made a party. Bauer v. Mitchell, 247 Mass. 
522, 525, 526. Martin v. Smith, 280 Mass. 101, 106. 
Home Development Co. v. Dupre, 323 Mass. 98, 99-100.” 
In discussing the Massachusetts declaratory judgment 
law, which is similar to the Nebraska act, the court 
also stated: “One of the principal purposes of the de- 
claratory judgment law, G.L. (Ter. Ed.) c. 231A, is to 
settle completely the controversy submitted for deci- 
sion. To that end, it is provided in § 8 that ‘When 
declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would 
be affected by the declaration, and no declaration shall 
prejudice the rights of persons not parties to the pro- 
ceeding.’ This purpose of the declaratory procedure is 
further emphasized by § 3, which provides that the 
court may ‘refuse to render or enter a declaratory 
judgment or decree where such judgment or decree, if 
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rendered or entered, would not terminate the uncer- 
tainty or controversy giving rise to the proceedings or 
for other sufficient reasons.’ It was said in Manhattan 
Storage & Warehouse Co. v. Movers & Warehousemen’s 
Association of Greater New York, Inc., 289 N. Y. 82, 88, 
that a declaratory action serves a legitimate purpose 
where all the parties in interest are before the court 
but ‘As to persons who are not parties a declaratory 
judgment would be a mere academic pronouncement 
without juridical consequence, but which might be em- 
barrassing if attempt is made thereafter to enforce these 
rights in legal proceedings to which they are parties. A 
court may, and ordinarily must, refuse to render a de- 
claratory judgment in such case.’ The absence of the 
real parties in interest prevents the court from entering 
a decree which will be adequate and effective in finally 
settling the question as to the right of the defendant to 
occupy the office of county commissioner.” 

In this regard it should also be noted that section 25- 
323, R. R. S. 1948, provides: ‘The court may deter- 
mine any controversy between parties before it, when 
it can be done without prejudice to the rights of others, 
or by saving their rights; but when a determination 
of the controversy cannot be had without the presence 
of other parties, the court must order them to be 
brought in.” To the same effect, see, Midwest Laundry 
Equipment Corp. v. Berg, 174 Neb. 747, 119 N. W. 2d 
509 (1963); Cunningham v. Brewer, on rehearing, 144 
Neb. 218, 16 N. W. 2d 533 (1944). 

Our conclusion is, therefore, that the County of 
Nance was a necessary and indispensable party to the 
declaratory judgment action filed by plaintiffs, and that 
under the authorities cited above, the county should 
have been impleaded, or the District Court should have 
ordered it to be made a party to the action. 

We reverse the judgment and remand the cause for 
the purpose of affording an opportunity to add the 
County of Nance as a party defendant, if it is desired 
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that this be done. In the event of a trial thereafter 
on the merits, a proper bill of exceptions could be pre- 
pared and included in the record in the event of a sub- 
sequent appeal to this court. 
In view of our disposition of this appeal we need not 
reach the other issues raised by the defendants. 
REVERSED AND REMANDED. 


Harry R. ALWARD, APPELLEE AND CROSS-APPELLANT, V. 
UNITED MINERAL PrRopucTS COMPANY, A CORPORATION, 
APPELLANT AND CROSS-APPELLEE, JMPLEADED WITH MapI- 
son Soya Propucts, INC.,.A CORPORATION, ET AL., APPEL- 


LEES AND CROSS-APPELLEES. 
250 N. W. 2d 623 


Filed February 16, 1977. No. 40749. 


1. Contracts: Time. An agreement to make a future contract is 
not binding upon either party unless all terms and conditions are 
agreed upon and nothing is left to future negotiation. 

5 When an agreement stipulates that certain 
terms shall be settled later by the parties, such terms do not 
become binding unless and until they are settled by later agree- 
ment. 

3. Contracts: Intent. No implied contract may be found unless 
the evidence shows mutuality of intent. ; 

4. Contracts: Accounting: Burden of Proof. The party seeking an 
accounting has the burden of establishing both the contract 
upon which accounting is sought and his right to credit for dis- 
puted items. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Reversed and remanded with 
directions to dismiss. 


C. Gregory H. Eden of Kutak Rock Cohen Campbell Gar- 
finkle & Woodward, for appellant. 


Joseph R. Moore, for appellee Alward. 


Heard before SPENCER, NEWTON, and BropkeEy, JJ., and 
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Hastincs, District Judge, and Kuns, Retired District 
Judge. 


Kuns, Retired District Judge. 


This is an action for accounting brought by Harry 
R. Alward, the appellee, against United Mineral Prod- 
ucts Company, the appellant, Central States Phosphate, 
Inc., and Madison Soya Products, Inc., codefendants. 
The District Court for Douglas County, Nebraska, ren- 
dered judgment for $2,644.44 in favor of the appellee 
and against the appellant and dismissed the action as to 
the remaining two codefendants. United Mineral Prod- 
ucts Company has appealed, assigning as error the find- 
ing of any liability against it. Appellee has cross- 
appealed claiming that the judgment should have been 
for a larger amount. We reverse the judgment and 
dismiss the cross-appeal. 

The action arises from an oral contract by which the 
appellant employed the appellee to act as its plant 
manager during the period from March 20, 1972, until 
appellee resigned on January 22, 1975. Appellee, who 
had training and experience as an industrial engineer, 
was responsible for the rate of production, quality of 
the product, and total plant responsibility for the op- 
eration of appellant’s business of mining, processing, 
and selling phosphate products. When the contract was 
made, appellee was to receive a salary starting at 
$18,000 per annum, to be increased to the rate of $19,000 
per annum after 6 months; this amount was subse- 
quently increased to the amount of $20,000 per annum. 
All amounts of salary were paid and there is no issue 
concerning salary and the payment thereof. The ap- 
pellant also promised to pay an incentive bonus of 10 
percent of any reduction achieved in plant production 
costs, payable quarterly, the first quarter to commence 
6 months later; this bonus was to be calculated from a 
formula to be determined by Harold Myers, vice-presi- 
dent of the appellant, and agreed to by the appellee. 
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No formula was ever proposed or established by agree- 
ment of the parties; this failure was due in part to the 
inability of the parties to determine or agree upon the 
production costs incurred in the area of appellee’s re- 
sponsibility. After the end of the first bonus quarter 
and up to the quarter commencing April 1, 1974, ap- 
pellee and appellant’s officers had meetings to estab- 
lish the amount of such bonus; on each occasion, this 
amount was fixed at the sum of $1,000, except for one 
period of two quarters when appellee requested and re- 
ceived a total of $2,500. Appellee testified he was told 
that such amounts were paid subject to the application 
of the formula when established and that if a later 
calculation showed he was entitled to a greater amount, 
he would receive an additional payment. Appellant’s 
officers testified that such payments were an indication 
of their satisfaction with appellee’s efforts at perform- 
ance even though no cost reduction was in fact ac- 
complished. When appellee resigned, he demanded the 
payment of a bonus for the final three quarters of 1974 
and the period from January 1, 1975, to the date of his 
resignation on January 22, 1975, still complaining about 
the failure of appellant to prepare and submit the for- 
mula. Appellant offered the sum of $1,000 but appel- 
lee refused the tendered check. 

Appellee’s amended petition alleged a contract of em- 
ployment and fraud in the concealment of the 
amounts due to him on account of such incentive bonus. 
The prayer was for an accounting of the sums due him 
and judgment for the amount thereof. -Appellant’s 
answer denied such allegations generally. 

In the memorandum of the trial court, after reciting 
the evidence relating to the determination and pay- 
ment of the bonus to appellee, the trial court made the 
following finding: “From the foregoing and in partic- 
ular from the fact that the amount of quarterly pay- 
ments at $1,000.00 (with one small deviation) bore ab- 
solutely no relationship to costs of plant production or 
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any other criteria to determine the amount, it is the 
finding of the court that the parties by their actions 
abandoned reduction in plant production costs as the 
basis for determining an incentive bonus for the plain- 
tiff and substituted in its stead a $1,000.00 quarterly 
incentive bonus.” The appellant contends that the evi- 
dence does not support this finding and the appellee 
contends that the court should substitute a method for 
determining comparative production costs according to 
their relationship to profits realized by appellant. 

There is no evidence in the record of any agreement 
between the parties to substitute a bonus of $1,000 
quarterly for the original cost reduction percentage. 
On the contrary, during the entire period of appellee’s 
employment and even during the trial of this action, 
efforts were being made to ascertain the cost of pro- 
duction to which the percentage should be applied. 
Each side appears to have made some proposals for the 
determination of this amount, but there was never an 
agreement between them. Without such agreement, 
no formula could ever become effective. An agreement 
to make a future contract is not binding upon either 
party unless all terms and conditions are agreed upon 
and nothing is left to future negotiation. When an 
agreement stipulates that certain terms shall be set- 
tled later by the parties, such terms do not become bind- 
ing unless and until they are settled by later agreement. 
17 C. J. S., Contracts, § 49, pp. 702, 703. There can, 
therefore, be no express contract between the parties 
here. If the finding of the trial court is taken as a 
finding of an implied contract, it likewise is not sup- 
ported by the evidence. There is no evidence of a mu- 
tual intent, without which no implied contract may be 
found. Acton v. Schoenauer, 121 Neb. 62, 236 N. W. 
140. 

The foregoing is likewise applicable to the contention 
made by the appellee on his cross-appeal. His claim 
of a larger amount of bonus arises from his calculation 
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of the proportion of cost to profit, without regard for 
any actual reduction in production costs. The lack of 
any mutual agreement to this method is a complete bar 
to its use to calculate an amount of recovery. The 
cross-appeal is dismissed. 

The appellee has failed to carry his burden of estab- 
lishing the contract upon which he seeks the accounting 
and his right to credit for disputed items. Barthuly v. 
Barthuly, 192 Neb. 610, 223 N. W. 2d 429. For this rea- 
son, his action must fail and it should be dismissed. 

The judgment of the trial court is reversed and the 
cause is remanded with directions to dismiss the action. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


StTaTE OF NEBRASKA, APPELLEE, V. WILLIAM RALPH WEBB, 
APPELLANT. 
250 N. W. 2d 625 
Filed February 16, 1977. No. 40761. 


Criminal Law: Evidence: Verdicts: Courts. It is only where there 
is a total failure of competent proof in a criminal case to sup- 
port a material allegation in the information, or where the 
testimony adduced is of so weak or doubtful a character that a 
conviction based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not guilty. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NewTon, CLINTON, and BropkEy, JJ. 
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CLINTON, J. 

The defendant was found guilty by a jury of the 
crime of grand larceny, which, by statutory definition, 
is the theft of property of the value of $300 or up- 
wards. § 28-506, R. R. S. 1943. Defendant was sen- 
tenced to a term of 18 months to 6 years in the Ne- 
braska Penal and Correctional Complex. On appeal to 
this court he asserts the evidence is insufficient to sus- 
tain the jury finding. We affirm. 

The specific argument is that the evidence is in- 
sufficient to have permitted the jury to find that the 
value of the property stolen was upwards of $300. 

A brief summary of the pertinent evidence is as fol- 
lows. On the day of the crime the defendant and four 
companions drove to the Crossroads Shopping Center 
in the car of one Berry with the intention of “ripping 
off” a store. While Berry parked the car and waited, 
the defendant and two of the others got out of the car 
and in a few minutes returned to the car with an arm- 
load of leather and vinyl coats. 

A clerk in Natelson’s, Inc., heard someone say, 
“ “There they go,’ ” and turned to observe two men, 
arms loaded with coats, departing just a few steps out- 
side the door of the store. She also noted that a rack 
of coats near the door had been partially emptied. 
Coats on the rack were of two general types, leather 
and vinyl. 

On the night before the theft the manager of the 
store had loaded the rack in the course of rearrang- 
ing merchandise. He testified that about 14 to 1 hour 
before the theft he observed that the rack was full of 
coats. Immediately after the theft there was an empty 
2-foot space on the rack at the end nearest the door. 
He estimated that about a dozen coats were missing. 
He testified, although not positively, that the missing 
coats were leather. The value of the leather coats was 
$59.90 each and the vinyl coats $30 to $35 each. The 
clerk testified that the price tag on the vinyl coats was 
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$29.90. On cross-examination the manager testified 
that sometimes customers try on coats and do not re- 
turn them to the proper place and that if this had oc- 
curred his estimate of the number of missing coats 
might be wrong. 

Berry, the owner of the car, testified for the State. 
He was present when the loot was divided and he stated 
that 14 or 15 coats were taken, some leather and some 
vinyl. He received four or five coats, one of which 
was leather. The remaining coats were divided among 
three other participants. 

The jury was instructed on the elements of the 
crime, including the element of value in excess of $300, 
and that such elements must be proved beyond a rea- 
sonable doubt. The jury returned a finding of value 
substantially in excess of $300. 

It is apparent that the witness who was in the best 
position to testify on the number of coats was the ac- 
complice Berry. Even if all the coats had been vinyl, the 
evidence was sufficient to support a finding of a value 
in excess of $300. It was for the jury to determine 
whether or not they believed Berry’s testimony. It is 
only where there is a total failure of competent proof 
in a criminal case to support a material allegation in 
the information, or where the testimony adduced is of 
so weak or doubtful a character that a conviction based 
thereon could not be sustained, that the trial court 
will be justified in directing a verdict of not guilty. 
State v. Turner, 190 Neb. 261, 207 N. W. 2d 382. 

AFFIRMED. 


STATE OF NEBRASKA. APPELLEE, V. CHRISTOPHER L. WESTER- 
LUND, APPELLANT. 
250 N. W. 2d 627 


Filed February 16, 1977. No. 40767. 


1, Courts: Criminal Law: Sentences: Judges. While this court has 
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recognized that all participants in one crime, or series of re- 
lated crimes, should be sentenced, if possible, by the same judge, 
we have declined to make this a rule which is mandatory under 
all circumstances. 

2. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed on appeal 
absent an abuse of discretion. 


Appeal from the District Court for Lancaster County: 
Dae E. FAHRNBRUCH, Judge. Affirmed. 


Douglas McArthur, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkEy, JJ. 


WHitTE, C. J. 

The sole issue in this case is whether the defendant’s 
sentence is excessive. 

The charge against the defendant arose out of a 
break-in at the Reddish Brothers Elevator at Rokeby, 
Nebraska, on September 26, 1975. Involved in this in- 
cident, other than the defendant, who was then 18 years 
old, was another 18-year-old, and two brothers aged 14 
and 15, who were processed through the Separate Ju- 
venile Court. 

The defendant was charged with two counts of bur- 
glary. On February 12, 1976, the defendant entered a 
plea of guilty to one count of burglary. Pursuant to a 
plea bargain, the second count was dismissed. On 
March 17, 1976, the District Court sentenced the de- 
fendant to a term of 3 to 5 years’ imprisonment in 
the Nebraska Penal and Correctional Complex. We 
affirm the judgment and sentence of the District Court. 

The defendant contends that his sentence is excessive 
because one of his coactors, the other 18-year-old, re- 
ceived a sentence of 2 years’ probation from a different 
judge. While this court has recognized that all partici- 
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pants in one crime, or series of related crimes, should 
be sentenced, if possible, by the same judge, we have 
declined to make this a rule which is mandatory under 
all circumstances. State v. Burkhardt, 194 Neb. 265, 
231 N. W. 2d 354 (1975). 

A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 
State v. Gillham, 196 Neb. 563, 244 N. W. 2d 177 (1976). 
Our review of the record reveals no abuse of discretion 
by the District Judge in sentencing the defendant as 
he did, even though a different District Judge had given 
the defendant’s coactor a sentence of 2 years’ proba- 
tion. 

The presentence report shows that the defendant ad- 
mitted to having committed approximately 40 burglar- 
ies and 20 larcenies. The amount of merchandise taken 
in these thefts was estimated by police at $25,000. The 
defendant, along with others, engaged in theft on a 
regular and systematic basis. Both residences and busi- 
ness establishments were robbed. The sole motivation 
for this thievery was to obtain money and property for 
the personal benefit of the group’s members. The de- 
fendant was not a mere passive follower in this group, 
but described himself as the leader, or “president” of 
the group. The presentence report also shows that 
the defendant has a previous record of shoplifting, 
fighting, and possession of marijuana. The presen- 
sentence report shows that the defendant possesses a 
negative attitude and shuns all efforts aimed at his im- 
provement. 

The presentence report for the other 18-year-old in- 
volved in this crime indicates that he had never been 
in trouble prior to meeting the defendant. He had no 
prior record. He was not a leader in the defendant’s 
group, but only occasionally involved. Because of 
strong support from his parents, family, and friends, 
his chances for rehabilitation without confinement ap- 
pear to be excellent. 
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The judgment and sentence of the District Court are 
correct and are affirmed. 
AFFIRMED. 


RuSSEL GOLGERT, GUARDIAN, APPELLANT, v. Howarp W. 


SMIDT ET AL., APPELLEES, 
250 N. W. 2d 628 


Filed February 16, 1977. No. 40805. 


1. Deeds: Property: Undue Influence: Burden of Proof: In an 
action based on undue influence, when a confidential relation- 
ship exists between the parties, and a prima facie case is es- 
tablished, the burden of proof remains on the plaintiff, but 
the burden of going forward with the evidence to overcome a 
presumption of undue influence shifts to the defendants. 

2. Deeds: Property: Undue Influence: Evidence. To permit a 
finding of undue influence, it must appear by clear and satis- 
factory evidence that: (1) The grantor was subject to such 
influence; (2) the opportunity to exercise it existed; (3) there 
was a disposition to exercise it; and (4) the result appears to 
be the effect of. such influence. The undue influence must be 
such as controls the will of the grantor. 

8. Deeds: Property: Undue Influence. The mere existence of a 
confidential relationship does not void a conveyance. As a gen- 
eral rule the conveyance is valid if it appears that the grantor had 
competent or disinterested advice or acted voluntarily, deliberate- 
ly, and advisedly, with full knowledge of the nature and effect of 
her act, and not because the confidential relationship influenced 
her. 

4. Deeds: Statutes: Undue Influence. A presumption of undue in- 
fluence is not a presumption contemplated by section 27-301, R. 
R. S. 1948, and the burden of proof on the issue of undue in- 
fluence remains on the plaintiff. 


Appeal from the District Court for Clay County: 
Norris CHADDERDON, Judge. Affirmed. 


Conway & Connolly and Stephen G. Lowe, for appel- 
lant. 


Dunmire & Blessing, for appellees. 
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Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropkEy, JJ. 


NEwTON, J. 

This is an action to set aside two deeds each con- 
veying a 160-acre tract of land to the defendants. 
Walter Golgert died March 31, 1967. Walter and his 
wife Alice held all their property in joint tenancy. Ex- 
cept for some accumulation during the marriage, it 
had all been derived from Alice’ side of the family. 
Alice conveyed two tracts of land to the defendants 
Marjorie and Howard Smidt who were, and had been 
for several years, farm tenants of the Golgerts. Plain- 
tiff charges that these conveyances were the result of 
undue influence. The District Court entered judgment 
for the defendants. We affirm that judgment. 

Alice Golgert had no blood relatives living except the 
Korgans who appear to be second cousins. There were 
some nephews and nieces by marriage including Russel 
Golgert who brings this action as her guardian. 

The evidence indicates that Alice was grief stricken 
after her husband’s death; she spoke of him as though 
he were still living and would get lost when driving. In 
February or March 1969, she had a stroke, spent some 
time in a hospital and a rest home, but eventually she 
returned to her own home for about 3 years. In Feb- 
ruary 1973, she had deteriorated physically and men- 
tally to the point where she was placed in a state hos- 
pital and a guardian appointed for her. At this time 
she had about $67,000 in bonds and certificates of de- 
posit, $20,000 in a checking account, her home, and 240 
acres of farmland. She had previously conveyed 320 
acres to the defendants and 80 acres to Claire Halloran, 
a friend. 

About 60 days after her husband’s death Alice con- 
sulted Joseph Helmann, a lawyer, about making a will. 
In all, she executed four wills which will be referred to 
by number in the sequence in which they were exe- 
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cuted. Will No. 1, executed about June 1, 1967, left 
$5,000 to a cemetery association; 80 acres to Claire Hal- 
loran; 80 acres each to Raymond Korgan, Carolyn Korgan, 
and Glen Korgan; directed the sale of her remaining 
real estate and the distribution of the proceeds to 10 
of the Golgerts, to Van Derhoff, and to Harold Korgan 
in equal shares. The residue was left one-half to the 
defendants and one-half to Raymond, Carolyn, and Glen 
Korgan. On June 16, 1967, she executed will No. 2. 
This will was practically identical with the first except 
that she left 320 acres, the land in question, to the de- 
fendants and named the 10 Golgerts as residuary lega- 
tees. Howard Smidt took her to see Helmann on every 
occasion and in this instance Helmann talked to Alice 
privately. Alice told Helmann she was completely de- 
pendent on the Smidts, had to do something for them, 
and that “this is the way we want to get it done.” 
Helmann testified that she had testamentary capacity 
but thought she was easily influenced and that Smidt 
had exercised such influence as to will No. 2. On July 
25, 1967, Alice made an appointment with Helmann and 
will No. 3 was executed. She did not seem to under- 
stand the meaning of a codicil and one was not made. 
This will was practically the same as No. 2 except 
she gave one-half of her household furniture and per- 
sonal effects to Howard Smidt and one-half to Russel 
Golgert. 

Mr. Helmann further stated that following her hus- 
band’s death Alice had about $68,000 in bonds, $29,000 
in certificates of deposit, and a checking account of 
$9,195.71 in addition to the real estate heretofore men- 
tioned. Under will No. 1 defendants were to receive 
about $49,000 in cash, under will No. 2, real estate val- 
ued at $138,600, and under will No. 3, the real estate 
referred to plus the one-half of the furniture and per- 
sonal effects. Alice had testamentary capacity when 
all three wills were made; she knew what was going 
on; and the wills were as she wanted them. 
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In the fall of 1967 Alice consulted attorney William 
G. Cambridge. She said she was dissatisfied with her 
will, wanted a new one prepared, and did not want to 
go back to Helmann because he had been named ex- 
ecutor in the three previous wills and she wanted that 
changed. She also said she had heard of wills being 
broken and wanted to be sure the Smidts got the land 
devised to them. Cambridge explained all require- 
ments to break a will, including undue influence, and 
she denied she was subject to undue influence. She 
stated she had no blood relatives closer than cousins; 
she explained her relationship to the Korgans and Gol- 
gerts, that Hallorans were not related; she said the 
property came from her side of the family; and she 
went through will No. 3 with Cambridge item by item 
and explained the changes she desired. She was also 
concerned about estate taxes. Cambridge explained the 
tax consequences of a will, a trust, a gift of the land 
to defendants, and a gift with a provision for an an- 
nuity. She wanted something from the property while 
she lived and decided to give the 320 acres to defend- 
ants by deed and take an annuity in return, one deed 
to be executed in 1967 and the other in 1968 to increase 
the gift-tax exemption from $6,000 to $12,000. 

Alice listed all her property consisting of 640 acres of 
land, $36,000 in bonds, $28,000 in certificates of deposit, 
and her home. She had been receiving about $5,000 in 
annual rent from the land to be given the Smidts and 
decided that should be the amount to be paid during 
her lifetime under the annuity agreement. Mortgages 
were to be taken to secure the annuity. After several 
conferences will No. 4, the deeds, mortgages, and an- 
nuity agreement were prepared and executed. Will No. 
4 left all personal and household effects, including 
jewelry, clothing, automobiles, furniture, furnishings, 
silver, books, and pictures to Erna Golgert and Mar- 
jorie A. Smidt in equal shares. She reduced the ceme- 
tery association bequest to $3,500, continued the devises 
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to Claire Halloran and Raymond, Carolyn, and Glen 
Korgan, devised 160 acres to defendants (the other 160 
acres had then been deeded), and devised the residuary 
estate in equal shares to Russel Golgert, Lois Golgert 
Van Derhoff, Claire Halloran, Marjorie Smidt, and 
Harold, Raymond, Carolyn, and Glen Korgan, and di- 
rected payment of inheritance and estate taxes out of 
the residuary estate. Howard Smidt was named ex- 
ecutor. Each of the four wills also provided for de- 
vises and bequests over in the event any of the named 
beneficiaries predeceased the testator. 

The record also indicates that at times Alice made 
cash gifts to Howard Smidt and had a joint account 
with him from which he was to pay her share of farm 
expenses. He had been a tenant of Alice and her hus- 
band since 1945 and she gave him a 10-year-crop-share 
lease. There are numerous letters in the record writ- 
ten by Alice to the Smidts through 1970 and 1971 which 
clearly show her close relationship to the Smidts, oc- 
casional calls on them for assistance, and her love and 
respect for them. The letters show a realization that 
her husband was deceased and do not indicate an un- 
certain or bewildered mind. 

A friend who frequently drove Alice out to the farm 
stated that on one occasion he commented that one 80- 
acre tract laid nice and she said that was to go to Claire 
Holloran and if he would take her downtown, she would 
have the deed fixed up. They went to the office of 
Jerry Whelan, a lawyer, and the deed was prepared 
and delivered. Thus Claire Halloran obtained the land 
devised to her in each of the four wills. 

Attorney Cambridge testified he had never done any 
work for defendants but that Howard Smidt was pres- 
ent when the annuity agreement was discussed as it af- 
fected him. Cambridge sized up Alice Golgert as a 
strong-willed woman who knew her property and to 
whom she wanted to give it. She was not the sort of 
person to be pushed around but had a strong personality 
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and who fully understood his various explanations re- 
garding taxes and the various methods he outlined for 
the disposition of her property. 

It is apparent that the evidence is somewhat con- 
flicting, but it is noted that the defendants are not the 
only ones to whom Alice deeded land and her choice of 
beneficiaries was quite stable except for some variance 
in the size and nature of the bequests. Also, she was 
fully aware of her relationship to the Korgans, the 
Golgerts, Claire Halloran, and the defendants. The de- 
fendants appear to have been closer to her, and more 
helpful, than any of the others. Her actions and her 
reasoning do not appear to have been abnormal or 
unusual. Is it unreasonable for one without any close 
kin to wish to reward a faithful tenant of 22 years 
standing? 

Plaintiff charges that a confidential relationship ex- 
isted between Alice Golgert and the defendants. As- 
suming this to be correct, it would mean that plaintiff 
established a prima facie case and although the burden 
of proof did not shift, the burden of going forward 
with the evidence to overcome a presumption of undue 
influence shifted to the defendants. See, Kucaba v. 
Kucaba, 146 Neb. 116, 18 N. W. 2d 645; Guill v. Wolpert, 
191 Neb. 805, 218 N. W. 2d 224. To permit a finding of 
undue influence, it must appear by clear and satisfac- 
tory evidence that: (1) The grantor was subject to 
such influence; (2) the opportunity to exercise it ex- 
isted; (3) there was a disposition to exercise it; and 
(4) the result appears to be the effect of such influence. 
The undue influence must be such as controls the will 
of the grantor. See Guill v. Wolpert, supra. The mere 
existence of a confidential relationship does not void a 
conveyance. As a general rule the conveyance is valid 
if it appears that the grantor had competent or disin- 
terested advice or acted voluntarily, deliberately, and 
advisedly, with full knowledge of the nature and effect 
of her act, and not because the confidential relation- 
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ship influenced her. See Gaeth v. Newman, 188 Neb. 
756, 199 N. W. 2d 396. A presumption of undue in- 
fluence is not a presumption contemplated by section 
27-301, R. R. S. 1943, and the burden of proof on the 
issue of undue influence remains on the contestant. 
See McGowan v. McGowan, ante p. 596, 250 N. W. 2d 
234. 

An action based on undue influence is an action in 
equity and is to be tried de novo on appeal. On a 
thorough review of the record we conclude that plain- 
tiff has failed to sustain his burden of proof and that, 
on the contrary, the preponderance of the evidence 
favors the defendants. Alice had the able advise of 
two different attorneys. Both concede that she had 
testamentary capacity, knew what was going on, was 
cautioned in regard to undue influence, and that the 
wills were as she wanted them. Similar testimony was 
given by attorney Cambridge in regard to the deeds. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RALPH SINSEL, APPELLANT. 
250 N. W. 2d 632 


Filed February 16, 1977. No. 40818. 


Criminal Law: Sentences: Appeal and Error. A sentence imposed 
within statutory limits will not be disturbed on appeal absent 
an abuse of discretion. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan and Richard L. Goos, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 
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Heard before WuitE, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTon, CLInTon, and BropkEy, JJ. 


White, C. J. 

The defendant was originally charged with burglary 
and receiving stolen property. The defendant entered 
a plea of no contest to the burglary charge. Pursuant 
to a plea bargain, the charge of receiving stolen prop- 
erty was dismissed. On January 26, 1976, the District 
Court ordered the defendant committed to the Nebras- 
ka Penal and Correctional Complex for a 90-day evalu- 
ation. On April 16, 1976, the District Court sentenced 
the defendant to a term of 2 to 4 years, and was given 
credit for 80 days served in custody prior to sentenc- 
ing, in the Nebraska Penal and Correctional Complex. 

The defendant argues on appeal that under the facts 
his sentence is excessive. A sentence imposed within 
statutory limits will not be disturbed on appeal absent 
an abuse of discretion. State v. Holloman, ante p. 
139, 248 N. W. 2d 15 (1976). The defendant contends 
that the District Court abused its discretion when it 
failed to follow the recommendation of the Nebraska 
Penal and Correctional Complex evaluation team that 
the defendant be placed on a highly structured pro- 
gram of probation, and instead sentenced him to a term 
of 2 to 4 years in the Nebraska Penal and Correctional 
Complex. 


The District Court also heard a report from an of- 
ficer of the adult probation office recommending 
against probation in this case. The record shows that 
the defendant was arrested, detained, or fined for: Re- 
ceiving stolen property in May 1971; burglary in June 
1971, for which he was placed on 2 years’ probation; 
larceny in November 1971; petit larceny in December 
1971, for which he was fined $50 and costs; burglary 
in 1972, which was amended to petit larceny, for which 
he was sentenced to 30 days in the county jail; and 
petit larceny in June 1974, for which he was fined $65. 
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It is clear from the record that the District Court 
carefully considered, weighed, and analyzed all the 
relevant evidence before making its determination that 
incarceration was preferable over probation in this 
case. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE: V. CINEMA 16, INC., 
APPELLANT. 
250 N. W. 2d 638 


Filed February 16, 1977. No. 40848. 


1. Criminal Law: Appeal and Error. Unless an error can be con- 
sidered prejudicial to the rights of a defendant, it may not be 
considered as ground for reversal. 

2. Criminal Law: Appeal and Error: Instructions. An assignment 
of error with regard to failure to give an unrequested instruction 
may not be sustained unless it is shown that the instructions 
given were such as to cause a miscarriage of justice. 

3. Criminal Law: Appeal and Error: New Trial. Alleged errors 
not brought to the attention of the trial judge in any way in a 
motion for new trial are not entitled to be considered or reviewed 
by this court. 


Appeal from the District Court for Douglas County: 
JOHN T. Grant, Judge. Affirmed. 


Walter J. Matejka, for appellant. 


Paul L. Douglas, Attorney General, Herbert M. Fitle, 
and Gary P. Buchhino, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLinton, and Bropkey, JJ. 


McCown, J. 
Cinema 16, Inc., was charged in the municipal court 
of Omaha on three counts of distribution of obscene 
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materials in violation of section 28-926.17(1), R. R. S. 
1943. Defendant was found guilty by a jury on all 
three counts and fined $1,000 on each count. An ap- 
peal was taken to the District Court in accordance 
with section 29-611 et seq. R. R. S. 1943. The District 
Court affirmed the convictions but noted in the judg- 
ment that the instructions used by the municipal 
court could not be found and had not been presented to 
the District Court for review because of their unavail- 
ability. The defendant has appealed to this court con- 
tending that the absence of the municipal court in- 
structions at the time the District Court entered its 
judgment on appeal necessitates the reversal of the 
convictions. We disagree. 

The record shows that in the municipal court the 
defendant submitted two requested instructions which 
were in the alternative, and that the court and parties 
agreed that one of those instructions would be given. 
The record fails to show that any objections were made 
to the instructions given in the municipal court, or 
that there was any objection to the failure to give any 
requested instruction. Neither was any issue involving 
the giving of instructions ever raised in the District 
Court. The instructions actually given by the munici- 
pal court were later located. They were filed in the 
District Court on May 26, 1976, some 6 weeks after 
the judgment on appeal had been entered. Those in- 
structions are now a part of the record in this court. 
No objections have yet been made to any of those in- 
structions. Neither has the defendant attempted to es- 
tablish any prejudice which may have resulted. 

Unless an error can be considered prejudicial to the 
rights of a defendant, it may not be considered as 
ground for reversal. State v. O’Kelly, 193 Neb. 390, 
227 N..W. 2d 415. A review of the instructions given 
fails to establish that they were erroneous in any re- 
spect. An assignment of error with regard to failure 
to give an unrequested instruction may not be sus- 
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tained unless it is shown that the instructions given were 
such as to cause a miscarriage of justice. State v. 
Fischer, 194 Neb. 578, 234 N. W. 2d 205. 

Even if there were any validity to defendant’s claim 
of error, there was no motion for a new trial in the 
District Court. Alleged errors not brought to the at- 
tention of the trial judge in any way in a motion for 
a new trial are not entitled to be considered or re- 
viewed by this court. State v. Svoboda, 194 Neb. 663, 
234 N. W. 2d 901. 

The judgment is affirmed. 

AFFIRMED, 


SHELDON I, BARNETT ET AL., APPELLEES, IMPLEADED WITH 
DARLENE J, CLARK, APPELLANT, V. MIKE Boyle, ELECTION 
COMMISSIONER OF Doucias County, NEBRASKA, ET AL., 


APPELLEES, 
250 N. W. 2d 635 


Filed February 16, 1977. No. 40851. 


1. Legislature: Political Subdivisions: Apportionment. The fixing 
of boundaries of a political subdivision of a state into counties 
or districts for public purposes is a legislative function. 

2. Public Officers and Employees: Due Process: Constitutional Law. 
Procedural due process is required only when the officer to 
whom the power has been delegated is required to decide ad- 
judicative facts. 

3. Legislature: Political Subdivisions: Apportionment. The forma- 
tion of representative districts in state government is normally 
a legislative function. 

4. Constitutional Law: Legislature: Due Process. There is no 
constitutional due process requirement of notice and hearing 
applicable to legislative matters. 

5. Constitutional Law: Legislature: Schools and School Districts. 
In changing from an election-at-large to an election by district 
system, the Legislature may provide for staggered terms and 
allow incumbent members of a board of education to serve until 
their terms expire. Such legislation does not create an invidious 
discrimination between classifications of voters and does not 
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deny the equal protection of the laws to electors in odd-num- 
bered districts who will be represented by hold-over members 
of the board of education during the transition period. 

6. Statutes: Constitutional Law. The 1975 amendments to section 
79-1003, R. R. S. 1948, are constitutional. 


Appeal from the District Court for Douglas County: 
Joun E. CLARK, Judge. Affirmed. 


Verne Moore, Jr., Dwight J. Moore, and Paul F, Peters 
of Moore, Moore & Peters, for appellant. 


Donald L. Knowles, John Q. Powers, and Kenneth B. 
Holm, for appellees Boyle et al. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newron, CLInTon, and BropkKEy, JJ. 


BosLaucH, J. 

Prior to 1975, the members of the board of educa- 
tion of the Omaha School District were elected at 
large by the electors residing in the district. In 1975 
the Legislature amended section 79-1003, R. R. S. 1943, 
effective January 1, 1976, to provide that the members 
of the board of education in a Class V district should 
be elected by districts. This action was brought to 
obtain a judgment declaring unconstitutional the 1975 
amendment and the plan for the division of the Omaha 
School District into districts. The trial court sustained 
the motion for summary judgment filed by the defend- 
ant Mike Boyle, the Election Commissioner of Douglas 
County, Nebraska, and dismissed the action. The 
plaintiffs appeal. 

L. B. 423, the 1975 amendments to section 79-1003, R. 
R. S. 1943, provided the school district should be di- 
vided into twelve numbered districts “of compact and 
contiguous territory and of as nearly equal population 
as may be practical” by the election commissioner of 
the county in which the greater part of such district 
was situated. The defendant Boyle divided the dis- 
trict in accordance with the requirements of the statute 
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and numbered the districts in accordance with the sys- 
tem used to number the wards in Douglas County. 

The plaintiffs contend that the absence of any pro- 
vision in the statute for notice and hearing prior to the 
division of the school district into districts for the 
election of board members made L. B. 423 invalid. The 
division of the school district into districts for the elec- 
tion of board members was essentially a ministerial 
act and was legislative in nature rather than quasi- 
judicial. 

The fixing of boundaries of a political subdivision of 
a state into counties or districts for public purposes 
is a legislative function. Nickel v. School Board of 
Axtell, 157 Neb. 813, 61 N. W. 2d 566. Procedural due 
process is required only when the officer to whom the 
power has been delegated is required to decide adjudica- 
tive facts. School Dist. No. 23 v. School Dist. No. 11, 
181 Neb. 305, 148 N. W. 2d 301. 

The formation of representative districts in state 
government is normally a legislative function. Sincock 
v. Duffy, 215 F. Supp. 169, 183, affirmed sub nom. Ro- 
man v. Sincock, 377 U. S. 695, 84 S. Ct. 1449, 12 L. Ed. 
2d 620. Districting is usually performed by the legis- 
lative branch of government but in local matters the 
duty is frequently delegated to local boards and com- 
missions or officials. There is no constitutional due 
process requirement of notice and hearing applicable to 
legislative matters. Superior Oil Co. v. Federal Power 
Commission, 322 F. 2d 601. 

L. B. 423 further provided that incumbent members 
of the board of education would serve until the expira- 
tion of their terms. In 1976 and each 4 years there- 
after, one member would be elected from each of the 
even-numbered districts. In 1978, and each 4 years 
thereafter, one member would be elected from each of 
the odd-numbered districts. 

Section 79-1003, prior to the 1975 amendment, pro- 
vided for 4-year terms with six members to be elected 
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at each general election. Thus, during 1977 and 1978, 
the board of education will consist of six members 
who were elected at large in 1974 and six members 
elected from even-numbered districts in 1976. After 
1978 all members will have been elected from the dis- 
tricts established under section 79-1003, R. S. Supp., 
1976. 

The plaintiffs Sheldon I. Barnett and Thelma H. Bar- 
nett reside in District 1. The plaintiff Darlene J. Clark 
resides in District 5. Since the plaintiffs reside in odd- 
numbered districts they did not vote for any member of 
the board of education in 1976. Because of the resi- 
dence of the members who were elected in 1974, during 
1977 and 1978 there will be no members residing in Dis- 
tricts 1, 5, and 7; two members will be residents of Dis- 
trict 4; three members will be residents of District 10; 
and one member will be a resident in each of the other 
7 districts. 

The plaintiffs contend that they were disfranchised 
by L. B. 423 and will be deprived of the same quality 
of representation and voice in school district affairs 
as residents in other districts; that L. B. 423 serves no 
compelling state interest; and that they have been de- 
nied equal protection of the laws. The plaintiffs rely 
primarily upon Kramer v. Union Free School Dist., 395 
U. S. 621, 89 S. Ct. 1886, 23 L. Ed. 2d 583. 

The Kramer case involved a New York statute which 
limited the electors in certain school district elections 
to the owners or lessors of taxable real estate or the 
parents or custodians of children enrolled in the local 
public schools. The United States Supreme Court held 
that this statute denied the equal protection of the law 
to electors who would otherwise be qualified to vote in 
the school elections and the statute was not required to 
satisfy a compelling state interest. 

Unlike the statute involved in the Kramer case, L. 
B. 423 does not disfranchise the plaintiffs. They will be 
eligible to vote for members from their districts in 1978, 
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and in the meantime they will be represented by mem- 
bers who were elected at large in 1974. The fact that 
L. B. 423 provides for staggered terms with one-half of 
the members to be elected at each general election does 
not establish a classification which results in invidious 
discrimination. 

In Pate v. El Paso County, Texas, 324 F. Supp. 935, 
affirmed, 400 U. S. 806, 91 S. Ct. 55, 27 L. Ed. 2d 38, a 
redistricting plan was held valid although voters who 
would have been entitled to vote at the next election 
were transferred to districts in which they would not 
be entitled to vote until the second following election. 
In rejecting a contention that these voters had been 
denied the equal protection of the laws, the court noted 
the provision for staggered terms insured there would 
be some continuity and experience in the membership 
of the county board thereby providing for more effi- 
cient and effective county government. 

In Legislature of the State of California v. Reinecke, 
110 Cal. Rptr. 718, 516 P. 2d 6, a similar case involving 
the reapportionment of the California Legislature, the 
California Supreme Court upheld a plan providing for 
an election in only the even-numbered new senatorial 
districts in 1974. The court stated: “These inequalities 
among groups of electors are the inevitable byproduct 
of reapportioning a legislative body whose members 
are elected for staggered four-year terms. Since these 
inequalities flow directly from provisions of the Cali- 
fornia Constitution, we are not free to obviate them 
unless they constitute invidious discriminations viola- 
tive of the equal protection clause of the fourteenth 
amendment to the Constitution of the United States. 
= * The state may rationally consider stability and 
continuity in the Senate as a desirable goal which is 
reasonably promoted by providing for four-year stag- 
gered terms. The resulting inequality among electors 
is limited to the two-year period following reapportion- 
ment and results in even less temporary disenfranchise- 
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ment than the up to four-year disenfranchisement that 
may be imposed on residents who move into a senate 
district or who become of voting age shortly after an 
election has taken place. To obviate the inequality 
would substantially interfere with the orderly opera- 
tion of the four-year staggered terms system after ev- 
ery reapportionment. We conclude that adherence to 
staggered terms following reapportionment involved no 
invidious discriminations.” See, also, Visnich v. Sacra- 
mento County Board of Education, 37 Cal. App. 3d 684, 
112 Cal. Rptr. 469. 

In Ferrell v. State of Oklahoma ex rel. Hall, 339 F. 
Supp. 73, an action involving the reapportionment of 
the Oklahoma State Senate, the court said: ‘Plaintiffs 
claim that it is invidiously discriminatory for the State 
Legislature to provide that citizens living in certain 
geographic areas of the State of Oklahoma, who last 
voted for a Senator in 1968, and who will next vote for 
a Senator in 1974, is untenable. During the two year 
transitional period in changing from the court-ordered 
apportionment plan of 1964 to the constitutional ap- 
portionment plan of 1972, such situations are unavoid- 
able if four year overlapping terms are to be pro- 
vided as required by the State Constitution — and to 
do so does not offend the Equal Protection Clause of 
the Fourteenth Amendment to the Constitution of the 
United States. Stout v. Bottorf, 249 F. Supp. 488 (D. 
C. Ind. 1965); Reynolds v. State Election Board, 233 F. 
Supp. 323 (W. D. Okl. 1964).” 

While it is not necessary to find a compelling state 
interest, because L. B. 423 makes no invidious discrimi- 
nation between classes of electors, there is a legitimate 
purpose in providing for continuity in the membership 
of the Omaha School Board. The transition period in- 
volved in changing from an election-at-large to a dis- 
trict system is only a 2-year period. During the tran- 
sition period the voters in the odd-numbered districts 


Vout. 197] JANUARY TERM, 1977 683 
State v. Stahl 


will be represented by the members who were elected 
at large at the general election in 1974. 

We conclude that section 79-1003, R. S. Supp., 1976, 
and the plan for the division of the Omaha School Dis- 
trict into voting districts, are not unconstitutional. 
The judgment of the District Court is affirmed. 

‘ AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JESSIE L. STAHL, 


APPELLANT. 
250 N. W. 2d 639 


Filed February 16, 1977. No. 40859. 


1. Criminal Law: Sentences: Probation and Parole: Appeal and 
Error. This court will not overturn an order or sentence of the 
trial court which denies probation unless there has been an 
abuse of discretion. 

2. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed on appeal 
absent an abuse of discretion. 


Appeal from the District Court for Antelope County: 
Merritt C. WarREN, Judge. Affirmed. 


Robert W. Smith, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk Brown, 
for appellee. 


Heard before WuiTEe, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BRopKEy, JJ. 


Wuite, C. J. 

The defendant was charged with assault with intent 
to kill, wound, or maim, assault with intent to inflict 
bodily injury, and assaulting or resisting a law enforce- 
ment officer. The defendant entered a plea of nolo 
contendere to the charge of assault with intent to in- 
flict great bodily injury and was found guilty by the 
District Court. Pursuant to a plea bargain, the other 


684 NEBRASKA REPORTS [Vou. 197 
McCready v. Al Eighmy Dodge 


two charges were dismissed. The District Court sen- 
tenced the defendant to a term of 2 to 5 years’ im- 
prisonment in the Nebraska Penal and Correctional 
Complex. We affirm the judgment and sentence of the 
District Court. 

The sole issue on appeal is whether or not the defend- 
ant’s sentence is excessive. The defendant contends 
that he should have received probation. “This court 
will not overturn an order or sentence of the trial court 
which denies probation unless there has been an abuse 
of discretion.” State v. Swails, 195 Neb. 406, 238 N. W. 
2d 246 (1976). 

The record shows that the defendant has a lengthy 
record. He had been placed on probation several times 
previously, yet continued his criminal course of con- 
duct. The District Court specifically concluded that 
there was a substantial risk that the defendant would 
engage in criminal conduct if placed on probation. The 
felony offenses which the defendant was charged with 
were crimes involving violence. A sentence imposed 
within statutory limits will not be disturbed on appeal 
absent an abuse of discretion. State v. Holloman, ante 
p. 139, 248 N. W. 2d 15 (1976). 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED. 


DELLA J. McCreapy, AS THE ADMINISTRATRIX OF THE 
ESTATE OF DoNnaLp C. McCREADY, DECEASED, APPELLANT 
AND CROSS-APPELLEE, Vv. AL EIGHMY DODGE, A PARTNERSHIP, 
APPELLEE AND CROSS-APPELLANT, 
250 N. W. 2d 640 


Filed February 23, 1977. No. 40604. 


Attorneys at Law: Instructions: Courts: Trial: Appeal and Error. 
Noncompliance by counsel with the requirement that he object 


VoL. 197] JANUARY TERM, 1977 685 
McCready v. Al Eighmy Dodge 


to a proposed jury instruction when it is submitted to him does 
not bar this court from opting to consider plain errors in a 
record indicative of a probable miscarriage of justice. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


James E. Schneider and James R. Nisley, for appellant. 


Murphy, Pederson & Piccolo and LeRoy Anderson, for 
appellee. 


Heard before SPENCER, McCown, and Newton, JJ., 
anid Canicuia and Coapy, District Judges. 


Canic.ia, District Judge. 

This is an action for the wrongful death of Donald C. 
McCready. The plaintiff, Della J. McCready, his 
widow, brings this action as administratrix of his es- 
tate, charging the defendant, Al Eighmy Dodge, a part- 
nership, with negligence in the death of her decedent 
husband in a truck-tree collision on November 10, 1966. 

The plaintiff alleges that the defendant negligently 
repaired the brakes of the truck operated by her de- 
cedent, and, after said repair, the defendant should 
have discovered or known that the truck was using 
unreasonably large amounts of brake fluid, failed to 
warn said decedent that the inordinate loss of brake 
fluid was dangerous, and that the proximate cause of 
the accident and resulting damage was the negligence 
of defendant. Defendant generally denied liability and 
alleged that the plaintiff's decedent was guilty of con- 
tributory negligence, and assumed the risk. 

A trial to a six-man jury resulted in a verdict for 
the plaintiff in the sum of $35,992, and judgment was 
entered on the verdict by the court. Thereafter, the 
defendant-appellee, filed a motion for judgment not- 
withstanding the verdict or in the alternative for a 
new trial. The court overruled the motion for judg- 
ment notwithstanding the verdict and sustained the de- 
fendant’s motion for a new trial on the “basis that in- 
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struction No. 2 given by the court at the trial of this 
action is very erroneous.” 

The plaintiff has appealed from the granting of the 
defendant’s motion for a new trial, assigning as error, 
among other things, that the court erred in finding that 
instruction No. 2 was erroneous, in failing to rule that 
the defendant had waived any error in said instruction 
No. 2 by reason of its approval of said instruction, and 
in failing to object to said instruction at the conference 
on instructions held by the court prior to the time the 
jury was instructed. 

The defendant has cross-appealed, assigning as error 
the trial court’s failure to sustain the defendant’s mo- 
tion to dismiss the action or for a directed verdict in 
favor of the defendant. 

We will discuss the merits of plaintiff's appeal first. 

The plaintiff correctly asserts that when a party to a 
trial has sustained the burden and expense of a trial 
and has succeeded in securing the judgment of a jury 
on the facts at issue, he has the right to keep the bene- 
fit of that verdict unless there is prejudicial error in 
the proceedings by which it was secured. Roush v. Ne- 
braska P. P. Dist., 189 Neb. 785, 205 N. W. 2d 519. 

The error, if any, in this proceeding is in the giving 
of instruction No. 2, which was given as follows: “If 
the plaintiff has failed to establish any one or more of 
the foregoing numbered propositions by a preponderance 
of the evidence, your verdict will be for the defendant. 

“On the other hand, if the plaintiff has established 
by a preponderance of the evidence all of the above 
numbered propositions, then you must consider the de- 
fendant’s defense. 

“In defense to the plaintiff’s claim, the defendant al- 
leges that the plaintiff's decedent was negligent him- 
self in one or more of the particulars above enumerated 
by the defendant, and the plaintiff’s decedent assumed 
the risk of his own injury. 

“In connection with the assertion of the plaintiff's 
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decedent’s negligence, the burden is on the defendant 
to prove by a preponderance of the evidence one or 
more of its claims of negligence on the part of the 
plaintiff’s decedent. 

“In connection with defendant’s claim of assumption 
of risk by plaintiff’s decedent, see Instruction No. 4. 

“Tf the defendant has failed to establish both (italics 
added) propositions by the preponderance of the evi- 
dence, and the plaintiff has established by a prepon- 
derance of the evidence that the defendant was negli- 
gent in one or more of the particulars claimed against 
him by the plaintiff, and that such negligence was 


The trial court, in sustaining the defendant’s motion 
for a new trial on the basis of the above instruction, 
referred to that part of the instruction commencing 
with, “If the defendant has failed to establish both 
(italics added) propositions by the preponderance of 
the evidence, ....” As if to emphasize that part of 
the instruction, the court penned a line through the 
word “said” and wrote in longhand the word “both.” 
Then the court added the letter “s” in longhand to the 
word “proposition,” thus changing the reading from 
“said proposition” to “both propositions.” By doing so, 
the court, in effect, told the jury that the burden was 
on the defendant to prove both (italics added) defenses 
of contributory negligence and assumption of risk. 
This amounts to an improper instruction with respect 
to said affirmative defenses. 

We agree with plaintiff's proposition of law that or- 
dinarily the failure to object to instructions after they 
have been submitted to counsel for review will pre- 
clude raising an objection thereafter. Haumont v. 
Alexander, 190 Neb. 637, 211 N. W. 2d 119; Barta v. 
Betzer, 190 Neb. 752, 212 N. W. 2d 352; Beveridge v. 
State, 183 Neb. 406, 160 N. W. 2d 229; Cone v. Bene- 
ficial Standard Life Ins. Co., 388 F. 2d 456. 

However, noncompliance by counsel with the require- 
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ment that he object to a proposed jury instruction when 
it is submitted to him does not bar the court from opt- 
ing to consider plain errors in a record indicative of a 
probable miscarriage of justice. See, Barta v. Betzer, 
supra; Rule 8 a 2(3), Revised Rules of the Supreme 
Court, 1974. Cf 5A Moore’s Federal Practice (2d Ed.), 
par. 51.04, pp. 2507 to 2528 (1975); 9 Wright & Miller, 
Federal Practice and Procedure, § 2558, pp. 671 to 675 
(1971). In Barta v. Betzer, supra, it appeared that the 
plain error in the instruction was present at the time 
of its submission by the court to counsel for review; in 
spite of which this court held that noncompliance by 
counsel with the requirement that objection be made 
in such a case does not bar this court from opting to 
consider the plain error, and even if the instruction 
had been changed at the time it was submitted to coun- 
sel for review, still it was within the power and the 
discretion of the trial court to grant a new trial on the 
basis of said plain error and the court is not barred 
from opting to consider said plain error and to grant 
a new trial to prevent a miscarriage of justice. 

We hold, therefore, that the trial court in this case 
had the power and the authority to correct its errors 
which it properly did by sustaining the motion for a 
new trial, and the judgment of the trial court in sus- 
taining the motion for a new trial is affirmed. 

The defendant has cross-appealed assigning as error 
the trial court’s refusal to dismiss the action and di- 
rect a verdict in defendant’s favor or in the alterna- 
tive, for judgment notwithstanding the verdict for the 
reason that the plaintiff’s evidence was insufficient, as 
a matter of law, to authorize the court to submit 
any issue to the jury. 

The defendant correctly asserts that it is the duty of 
the trial court to direct a verdict where the evidence 
is undisputed or where the evidence, although conflict- 
ing, is so conclusive that it is insufficient to sustain a 
verdict and judgment. Michelson v. Upton, 175 Neb. 
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743, 123 N. W. 2d 850; Williams v. Watson Bros. Transp. 
Co., 145 Neb. 466, 16 N. W. 2d 199; Wessel v. City of 
Lincoln, 145 Neb. 357, 16 N. W. 2d 476; Faulhaber v. 
Roberts Dairy Co., 147 Neb. 631, 24 N. W. 2d 571; Mars- 
ton v. Drobny, 166 Neb. 747, 90 N. W. 2d 408; Gotfrey 
v. Sakurada, 169 Neb. 879, 101 N. W. 2d 470; Ward v. 
Aetna Life Ins. Co., 91 Neb. 52, 135 N. W. 220. 

An examination of the evidence in this case, how- 
ever, reveals that the evidence is not undisputed, and 
is not so conclusive that it is insufficient to sustain a 
verdict and judgment. 

The evidence in this case shows that the decedent, 
on the day of the accident, was operating the truck 
when it went off the road and was in collision with a 
tree. It is plaintiff’s theory that the brakes had been 
improperly repaired and, as a result, the decedent was 
unable to control the truck or stop in time to make a 
turn, resulting in the accident and death of decedent. 

At the trial the defendant adduced evidence that 
there was no brake failure at the time of the accident, 
that there was nothing wrong with the master cylinder 
of the brakes, and that the defendant had repaired the 
brakes of the truck in accordance with good shop 
practices common throughout the industry. On cross- 
examination, plaintiff adduced evidence from one Lon- 
nie Morosic, a mechanic, who testified for defendant as 
an expert. Morosic testified that at the time he tested 
the brakes, it was his opinion that they were low on 
brake fluid. He further testified that in a Dodge truck 
when you only have an inch clearance from the floor, 
the braking system is not operating as designed; that 
it was possible if weather changes were so substantial 
in the period of about 3 weeks the braking system 
could disintegrate to a point it involved a leak solely 
because of the weather; and that the difference in the 
shading of the brake marks indicated that the brakes 
were either released or failed. 

The plaintiff also adduced evidence from the chief of 
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police, one Glenn Soss, who checked the brakes at the 
scene by stepping on the brake pedal and that it went 
to the floor. 

Kenneth R. Feder testified on behalf of the plaintiff 
that he is the owner and manager of Auto Rescue 
Service, which provides service to the general public, 
fleet accounts, and car dealers in the Denver area for 
any type of road failure. The company runs about 
15,000 calls a year. He is a graduate of General Mo- 
tors School of Technology in Flint, with a Bachelor of 
Science degree from the University of Utah in Automo- 
tive Technology and Industrial. Engineering. He 
worked as a line mechanic. He worked as an assistant 
service manager prior to starting Auto Rescue Service. 

On December 3, 1966, he examined the Dodge truck. 
The vehicle had 125,400 miles on it. 

The truck had hydraulic brakes with vacuum boost- 
ers. The loss of hydraulic fluid in this type of sys- 
tem results in the brakes not working. It will not func- 
tion if it is out of brake fluid. 

He noticed on the exterior right wheel fresh hydrau- 
lic fluid leakage on the backing plate of the wheel and 
a long-time build up of fluid, dust, and road dirt. He 
depressed the brake pedal and observed it went all the 
way to the floorboard. He checked the master cylin- 
der and there was no fluid in it. The right front brake 
linings were totally soaked with hydraulic fluid. The 
drum was badly soaked. There were no broken or 
loose parts and he checked the wheel cylinder for leak- 
age and found it leaking badly. There was no leakage 
or breakage in the lines of the entire system including 
all the wheels. 

He removed the wheel cylinder and found a high 
amount of residue inside the wheel cylinder. He 
checked the left front wheel and found it okay. There 
was no leakage in the wheel cylinder. There was a dif- 
ference in cups on the left side versus the right side 
and the cups on the left were relatively new and the 
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cups on the right were not, and were the original cups 
from the manufacturer. 

He added brake fluid to the master cylinder, but 
couldn’t get a buildup of pressure. He blocked off the 
right side by plugging the line and was able to get full 
application of brakes. There was nothing wrong with 
the master cylinder. 

The left front wheel cylinder had been reconditioned. 
Feder stated if you have to recondition one wheel cylin- 
der, experience has shown that once you have created a 
tight seal on the reconditioned cylinder, if you don’t 
have a comparable tight seal on the other wheel cyl- 
inder, the brake fluid will, under pressure, take the 
path of least resistance and cause the wheel cylinder 
which has not been serviced or inspected to rupture 
and you run out of brake fluid. He testified that the 
usual and customary shop practice in the industry is to 
check the corresponding wheel cylinder on the same 
axle. It was his opinion that the practice of repairing 
one wheel cylinder on the left side without servicing or 
repairing the wheel cylinder on the opposite side is con- 
trary to good shop practice. 

Obviously, a jury could believe from the testimony 
adduced by the plaintiff that the method of repair of 
the truck by the defendant was contrary to good shop 
practice and was negligent. The conflict in the evi- 
dence was reconciled by the jury in favor of the plain- 
tiff. The motions to dismiss or for a directed verdict, 
or for a judgment notwithstanding the verdict, were all 
properly overruled by the trial court, and the trial court 
was correct in submitting the case to the jury. The 
order of the trial court granting the motion for a new 
trial is affirmed, and the defendant’s cross-appeal is dis- 
missed. 

AFFIRMED. 
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W. WRIGHT, INC., APPELLEE, v. KORSHOJ CORPORATION, 
APPELLANT, 
250 N. W. 2d 894 


Filed February 23, 1977. No. 40628. 


1. Contracts: Contractors: Damages. A contractor is entitled to 
recover damages resulting from delay caused by a breach of 
contract by the other party. 

Absent a contractual commitment to 
the contrary, a general contractor is not liable to its subcontractor 
for damages flowing from delays incurred by the subcontractor 
unless the delays were caused by the general contractor or some 
agency or circumstance under his direction or control. 

3. Contracts: Contractors. A subcontractor does not obtain any 
rights against a prime contractor simply because the prime 
contractor is entitled to certain rights under the prime contract, 
even though the prime contract is incorporated into the sub- 
contract. 

4. Contracts: Parol Agreements. A written executory contract 
may be modified by the parties thereto at any time after its 
execution and before a breach has occurred, without any new 
consideration; and the terms of a written executory contract 
may be changed by a subsequent parol agreement before a 
breach thereof. 

5. Contracts. If a party to an existing contract proposes a modi- 
fication thereto, the mere silence of the other party leaves the 
contract as before, without modification. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Thomas F. Dowd, for appellant. 


Wayne J. Mark of Fraser, Stryker, Veach, Vaughn & 
Meusey, for appellee. 


Heard before WuitTeE, C. J.. McCown, NEwtTon, and 
BropkEy, JJ., and Ronin, District Judge. 


Bropkey, J. 

This is an appeal from the verdict of a jury, and 
judgment entered thereon, by the District Court for 
Douglas County, upholding the claim of a subcon- 
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tractor for damages against the prime contractor for 
additional expenses incurred by the subcontractor as a 
result of suspension of work on a contract between the 
U.S..Government and the prime contractor. We affirm 
in part, and in part reverse and remand with direc- 
tions. 

In May 1972, the United States Government, through 
the Corps of Engineers, awarded a general contract to 
Korshoj Corporation (“Korshoj”), the defendant and 
appellant herein, for the construction of cooling towers 
and miscellaneous items at Offutt Air Force Base. W. 
Wright, Inc. (“Wright”), the plaintiff and appellee 
herein, submitted a bid as a subcontractor to Korshoj. 
This bid was accepted and a subcontract was executed 
on May 24, 1972. Under this subcontract, Wright 
agreed to be bound by all terms and conditions of the 
general contract, which was incorporated by reference 
into the subcontract. Wright agreed to do the me- 
chanical work on the project, and the subcontract obli- 
gated Wright “to furnish materials and perform all of 
the work to be done by him hereunder promptly and in 
due time when required and as directed by the Con- 
tractor * * *.’ The subcontract also provided that 
Wright “shall be bound by any changes, alterations or 
amendments as is the Contractor made by the Owner 
concerning the subject matter of this contract.” The 
subcontract contained no provision regarding remedies 
for Wright should the project be delayed, causing addi- 
tional expenses to Wright. The subcontract price was 
$228,500, and it provided that “the Subcontractor shall 
not be entitled to nor receive any compensation for 
extra work or additional work unless such extra work 
or additional work is approved in writing by the Con- 
tractor through its office at Omaha, Nebraska.” 

The general contract provided that the project was 
to be completed within 180 days after the time the 
Corps of Engineers gave Korshoj notice to proceed. 
The general contract provided that Korshoj was en- 
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titled to an equitable adjustment on the contract price 
if changed site conditions caused an increase in its cost 
of, or time required for, performance of any part of 
the work. It also permitted the Corps of Engineers to 
suspend, delay, or interrupt the work, but Korshoj was 
entitled to an adjustment in contract price in the event 
that such suspension, delay, or interruption caused an 
increase in its cost of performance. 

Korshoj received notice to proceed on May 15, 1972, 
and began work within 10 days, in accordance with the 
terms of the general contract. A rain washout created 
difficulty with the proposed project site, however, and 
as a result work was delayed until July 6, 1972, at 
which time the Corps of Engineers agreed to certain 
modifications regarding the changed site, and again 
advised Korshoj to proceed. 

Although Wright did minor work on the project in 
July, it was unable to do its primary job because com- 
pletion of the concrete shells in the cooling towers, 
work to be done by Korshoj, was required before Wright 
could begin its mechanical work of installing “internals” 
in the towers. Both parties understood that Wright’s 
primary job would take 90 to 120 days after the com- 
pletion of the concrete shells in the towers by Korshoj. 

Subsequently Korshoj entered into negotiations with 
the Corps of Engineers to obtain time extensions on 
the general contract due to the delays caused by the 
changed site conditions. Ultimately three modifications 
were signed by Korshoj and the Corps of Engineers, 
extending the completion date on the project from No- 
vember 12, 1972, to March 12, 1973. Pursuant to these 
modifications, Korshoj received adjustments on the con- 
tract price, including extra compensation for additional 
supervisory and overhead expenses caused by the de- 
lays. 

When Wright learned that Korshoj was seeking ex- 
tensions on the general contract, it advised Korshoj, 
first orally and then in writing, that it wished to be 
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compensated for additional costs it was incurring due 
to the delays on the project. Korshoj did not immedi- 
ately respond to Wright’s request, but continued to 
negotiate for extensions of time with the Corps of En- 
gineers, and eventually signed the general contract 
modifications which granted the extensions of time 
without advising Wright of that fact. Korshoj then 
notified Wright that the completion date for the pro- 
ject had been extended to March 12, 1973. A week after 
so advising Wright, Korshoj wrote Wright and stated 
that “{i]f you intend to be paid for any additional 
work or compensations your documented statements» 
should also be presented to this office for submittal to 
proper authority promptly.” Wright then submitted to 
Korshoj a claim of $4,400 as its increased costs due to 
the delays, costs which consisted of additional super- 
visory and overhead expenses. 

Korshoj forwarded Wright’s claim to the Corps of 
Engineers. The Corps rejected the claim, stating that 
it could not address the matter because all modifica- 
tions between it and Korshoj had been negotiated for 
price and time extensions in good faith, and that they 
were complete and beyond further requirements by the 
Corps. Korshoj advised Wright of the Corps’ rejection 
of Wright’s claim, and Wright then informed Korshoj 
that it was looking to Korshoj for payment. Korshoj 
replied, stating that it would deny Wright’s claim be- 
cause Korshoj was not responsible for any of the de- 
lays on the project. 

Wright did complete its work on the project, work- 
ing in the completed towers from January 1973, to April 
1973. It was unable to begin its work in the towers 
until January 1973, because Korshoj had not completed 
the towers until that time. It is undisputed that Wright 
did work on the job continuously from November 1972, 
to April 1973, but that it did so with a reduced work 
force because the delays prevented it from doing the 
work in 90 to 120 days with a full-work force. It is 
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clear that Wright incurred additional supervisory and 
overhead expenses due to having to complete the work 
over an extended period of time. 

Wright subsequently brought an action against 
Korshoj on January 23, 1974, alleging that during “the 
course of the work under Plaintiff’s subcontract cer- 
tain changes in and additions thereto were directed by 
the Corps of Engineers and Defendant for which Plain- 
tiff was and is entitled to additional compensation un- 
der the terms of the contract documents.” This allega- 
tion was subsequently amended to delete the words “un- 
der the terms of the contract documents.” The petition 
listed among the changes “additional supervisory and 
overhead expense incurred as a result of the suspen- 
sion of the work, during the course thereof, by the 
owner and Defendant,” said expense being $4,400. The 
petition also alleged that Korshoj owed Wright a total 
of $1,593.45 for other work that Wright had performed, 
but the parties stipulated during trial that Wright was 
entitled to this claim, and this part of the petition is 
not at issue in this appeal. Korshoj denied the allega- 
tions of the petition, although it admitted “that during 
the course of the work under Plaintiff's subcontract 
certain changes in and additions to the work were di- 
rected by the Corps of Engineers * * *.” Korshoj also 
counter-claimed, alleging that Wright owed it $5,274.30 
for work that Korshoj had completed on Wright’s be- 
half. 

Thus the only issues tried to the jury were (1) 
whether Wright was entitled to recover $4,400 of ad- 
ditional supervisory and overhead expenses due to the 
delays in the work; and (2) whether Korshoj was en- 
titled to recover $5,274.30 for work it performed for 
Wright. The jury returned a verdict in favor of 
Wright on its claim for the $4,400; and awarded Kors- 
hoj $454.50 on its counter-claim. The jury also awarded 
Wright $1,593.45, for which the parties stipulated that 
Korshoj was liable, bringing Wright’s total award to 
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$5,993.45. This appeal does not involve the award to 
Korshoj of $454.50, and the only issue presented for con- 
sideration is whether Wright was entitled to recover 
$4,400 for additional supervisory and overhead ex- 
penses incurred as a result of the delays on the project. 

Korshoj’s assignments of error are as follows: (1) 
The District Court erred in refusing to grant Korshoj’s 
motion for a directed verdict and judgment notwith- 
standing the verdict because the evidence was insuf- 
ficient as a matter of law and the verdict was con- 
trary to law; and (2) the District Court erred in in- 
structing the jury. Korshoj contends that it cannot be 
held liable for Wright’s claim because it did not cause 
the project to be delayed or suspended; and because it 
did not breach any term of its subcontract with Wright, 
as the subcontract does not contain any provisions mak- 
ing Korshoj liable to Wright for additional expenses in- 
curred as a result of delay on the project. Korshoj also 
argues that instructions Nos. 7 and 17 were erroneous — 
because they either referred to agreements of which 
there was no evidence in the record, or because they in- 
jected into the case an oral contract which was neither 
plead nor proved. The thrust of these instructions, as 
we interpret them, is that the jury was instructed that 
it could return a verdict in favor of Wright if it found 
that Korshoj had breached the subcontract, or an oral 
amendment thereto, by not paying Wright for addi- 
tional supervisory and overhead expenses incurred due 
to the time extensions on the general contract. 

Wright contends on appeal that it is entitled to its 
claim under the subcontract; or alternatively, that the 
parties had effectively modified their original agree- 
ment so as to provide that Korshoj would pay Wright 
for the latter’s additional expenses incurred due to the 
delays on the project. 

The law in Nebraska is clear that a contractor is en- 
titled to recover damages resulting from delay caused 
by a breach of contract by the other party. Roberts 
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Constr. Co. v. State, 172 Neb. 819, 111 N. W. 2d 767 
(1961); Siefford v. Housing Authority of the City of 
Humboldt, 192 Neb. 643, 223 N. W. 2d 816 (1974); Par- 
sons Constr. Co. v. State, 180 Neb. 839, 146 N. W. 2d 
221 (1966). The Nebraska rule is in accord with the 
law in other jurisdictions. See Annotation, 16 A. L. R. 
3d 1252. 

The first question in this case, therefore, is whether 
the evidence supports a view that Korshoj breached its 
contract with Wright so that Wright was delayed. We 
find that it does not. First, there is no dispute that 
the changed site conditions were the cause of the de- 
lay, and Wright admitted at trial that it knew of no 
acts on the part of Korshoj which caused the delay. 

Secondly, Korshoj did not agree in the subcontract 
to provide Wright with access to the site by a particular 
date. The only time provision in the subcontract was 
that the job was to be completed within 180 days after 
Korshoj received notice to proceed, and this term was 
in the subcontract by virtue of the fact that the gen- 
eral contract was incorporated into the subcontract by 
reference. The subcontract, however, also incorporated 
the other provisions of the general contract, which pro- 
vided for changes and time extensions on the general 
contract, and Wright acknowledged at trial that it was 
bound by such provisions. The subcontract itself pro- 
vided that Wright “shall be bound by any changes, al- 
terations or amendments as is the contractor by the 
owner concerning the subject matter of this contract.” 
Thus it cannot be said that Wright and Korshoj had a 
fixed agreement that the project would be completed 
within 180 days, since both knew that the Corps of En- 
gineers could suspend work or extend the time of per- 
formance; and it cannot be said that Korshoj agreed to 
complete its work so that Wright would have adequate 
time to do its job before 180 days expired, regardless of 
whether the Corps of Engineers ordered changes which 
caused delay. Indeed, Wright agreed in the subcon- 
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tract to “perform all of the work to be done by him 
hereunder promptly and in due time when required 
and as directed by the Contractor * * *.” These facts 
indicate that Korshoj did not breach its contract with 
Wright so as to cause Wright delay; nor did Korshoj 
breach any term in the subcontract in reference to time 
of performance or to providing Wright access to the 
site on a given date. No evidence in the record sup- 
ports the view that Korshoj breached the subcontract, 
causing the delay, and therefore Korshoj cannot be 
held liable to Wright under the doctrine of Roberts 
Constr. Co. v. State, supra. 

Korshoj’s liability, if any, must rest on some con- 
tractual commitment by it to reimburse Wright if de- 
lay occurred, regardless of the cause of the delay. As 
stated in Doyle & Russell, Inc. v. Welch Pile Driving 
Corp., 213 Va. 698, 194 S. E. 2d 719 (1973), “[a]bsent a 
contractual commitment contra, a general contractor 
is not liable to its subcontractor for damages flowing 
from delays incurred by the subcontractor unless the 
delays were caused by the general contractor or some 
agency or circumstance under his direction or control.” 
194 S. E. 2d at 721. See, also, McGrath v. Electrical 
Constr. Co., 230 Ore. 295, 364 P. 2d 604 (1961), rehearing 
denied, 230 Ore. 309, 370 P. 2d 231; and generally, An- 
notation, 16 A. L. R. 3d 1252. The questions which will 
resolve the issue in this case, then, are (1) whether the 
evidence supports a view that the subcontract, when 
signed, obligated Korshoj to reimburse Wright for ad- 
ditional expenses incurred due to a delay, regardless of 
who or what caused the delay; and (2) if not, whether 
the parties subsequently modified their contract such 
that Korshoj agreed to reimburse Wright for such ad- 
ditional expenses. These questions will be discussed in 
the order presented. 

The subcontract by itself does not expressly provide 
that Korshoj shall be liable to Wright for additional 
expenses incurred due to delay. The only term in the 
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subcontract that is even possibly relevant is as follows: 
“The Subcontractor shall not be entitled to nor receive 
any compensation for extra work or additional work 
unless such extra work or additional work is approved 
in writing by the Contractor through its office at Oma- 
ha, Nebraska.” Although both parties refer to this 
clause in their briefs, and Wright argues that it does 
not bar it from its claim, we do not believe that it is 
relevant to Wright’s claim, which is for expenses 
caused by delay, not for reimbursement for extra or 
additional work. The clause quoted above refers to 
extra or additional work preformed by Wright, work 
which Wright was not obligated to do under the sub- 
contract when signed. Wright’s claim in this appeal is 
not for reimbursement for extra or additional work, 
but for additional expenses incurred while doing the 
very work it was obligated to do under the subcon- 
tract when it was signed. We conclude that this clause 
in the subcontract does not resolve the issue in the 
case. See, Annotation 2 A. L. R. 3d 620, Effect of Stip- 
ulation, In Private Building or Construction Contract, 
That Alterations Or Extras Must be Ordered in Writ- 
ing, § 7-15; 13 Am. Jur. 2d, Building and Construction 
Contracts, § 22, pp. 24, 25. 

Since the subcontract itself does not provide that 
Korshoj shall be liable to Wright for additional ex- 
penses caused by delay, Wright must rely on the fact 
that the subcontract incorporated by reference the 
general contract, which provided that Korshoj was en- 
titled to equitable adjustments from the Corps of En- 
gineers in the event of delays. It is undisputed that 
under the general contract Korshoj was entitled to, and 
did, recover additional expenses it incurred due to the 
delays. Essentially, Wright’s contention is that it is 
entitled to recover delay expenses from Korshoj be- 
cause Korshoj was entitled to recover delay expenses 
from the Corps of Engineers. 

In refuting Wright’s contentions, Korshoj argues 
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that two Supreme Court cases mandate reversal of this 
case. In United States v. Rice, 317 U. S. 61, 63 S. Ct. 
120, 87 L. Ed. 53 (1942), and United States v. Foley, 
329 U.S. 64, 67 S. Ct. 154, 91 L. Ed. 44 (1946), the Su- 
preme Court held that an extension of time provision 
in a government construction contract was the sole 
remedy for the contractor when unforeseen delays oc- 
curred; and that the contractor could not receive dam- 
ages for the delay because the government had not 
obligated itself to pay damages to the contractor solely 
because of delay. Standard government construction 
contracts were subsequently changed to avoid the harsh 
result of Rice, and now provide that equitable adjust- 
ments in contract price shall be made when delay oc- 
curs. See Burgess Constr. Co. v. M. Morrin & Son ° 
Co., Inc., 526 F. 2d 108, 114, n. 3 (10th Cir., 1975). Thus 
Rice and Foley are not particularly helpful in our case 
since different government contracts were construed in 
those cases. 

However, another case relied on by Korshoj is defi- 
nitely relevant. Southern Fireproofing Co. v. R. F. 
Ball Constr. Co., Inc., 334 F. 2d 122 (8th Cir., 1964), 
was a diversity case in which a subcontractor sued a 
general contractor for delay damages caused by un- 
anticipated subsurface conditions at the project site. 
The delay was not the fault of the general contractor. 

The court found that the subcontractor was not en- 
titled to damages caused by the delay, despite the fact 
that the general contractor was entitled, under the 
general contract, to receive adjustments on the general 
contract due to the unanticipated difficulty with the 
subsurface conditions. The court found that the gen- 
eral contractor’s right to obtain an adjustment from 
the project owner did not confer on the subcontractor 
the derivative protection of being able to receive ad- 
ditional compensation from the general contractor. 
The court stated that had the parties intended that the 
general contractor be liable to the subcontractor for 
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delay damages, they would have said so in their sub- 
contract. We find the Southern Fireproofing decision 
persuasive, and believe that it was correct in its hold- 
ing that a subcontractor does not obtain any rights 
against a prime contractor simply because the prime 
contractor is entitled to certain rights under the gen- 
eral contract, even though the general contract is in- 
corporated into the subcontract. 

Wright relies on United States v. Piracci Constr. Co., 
Inc., 405 F. Supp. 908 (D.D.C., 1975), in support of its 
position, and also a companion case, United States v. 
Piracci Constr. Co., Inc., 405 F. Supp. 904 (D.D.C., 1975). 
In those cases an action was brought by a subcontractor 
against a general contractor and his surety under the 
' Miller Act, 40 U. S. C., § 270b (1970), which provides 
that persons who provide materials and labor on proj- 
ects involving the construction of public buildings 
shall have the right to sue on the government con- 
tractor’s bond to recover any costs to which they are 
rightfully entitled. In both cases the court found that 
a subcontractor, under the Miller Act, was entitled to 
recover from the prime contractor and his surety in- 
creased costs incurred due to delay to the extent that 
such delay was not attributable to the subcontractor, 
even though the prime contractor did not cause the de- 
lay. 

Although these two cases generally support the po- 
sition Wright takes in its brief, it should be noted that 
they arise under the Miller Act. The court stated that 
the “* * * key to recovery under the Miller Act is not 
the theory upon which liability is predicated, but the 
actual investment by a subcontractor of time and ma- 
terials in a federal project.” 405 F. Supp. at p. 909. 
“# * * plaintiff’s cause of action is not defeated by such 
technical exercises as analyzing whether the claim arose 
within or without the contract or by determining if the 
added costs were indispensible to satisfactory contrac- 
tual performance.” 405 F. Supp. at 907. Thus the 
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holding of the Piracci cases is relevant to cases arising 
under the Miller Act, which provides a statutory cause 
of action, but does not resolve the issue in this case, 
which is one based solely upon the subcontract between 
Korshoj and Wright. Since this is the situation, we be- 
lieve that the result in this case depends on whether 
Korshoj is liable to Wright under the subcontract, and 
that question must be resolved by referring to the law 
of contracts, not to cases interpreting the Miller Act. 

The contract documents in this case do not impose on 
Korshoj the obligation to reimburse Wright for addi- 
tional expenses Wright incurred due to the delays. The 
contract documents are in no sense ambiguous so as to 
raise an issue of fact with regard to the intent of the 
parties, and therefore interpretation of the contract was 
a matter of law for the court. Grantham v. General 
Telephone Co. of the Midwest, 191 Neb. 21, 213 N. W. 
2d 439 (1973). Both parties were experienced contrac- 
tors, and had the intent of the parties been that Kors- 
hoj should be liable to Wright for delay expenses, a 
provision to that effect should have easily been 
inserted into the subcontract. This court is not per- 
mitted to speculate or to supply terms to a contract 
that the parties have not seen fit to set forth. Yelkin 
v. Yelkin, 193 Neb. 789, 229 N.W. 2d 59 (1975). The 
fact that Korshoj was entitled to delay expenses from 
the project owner under the general contract does not 
confer upon Wright the right to collect delay expenses 
from Korshoj, and to so hold would contradict the 
plain language of the contracts. Finally, the subcon- 
tract itself provided that Wright would “perform all 
of the work to be done by him hereunder promptly and 
in due time when required and as directed by the Con- 
tractor” and established a fixed contract price. We 
find that the subcontract, as signed, did not obligate 
Korshoj to reimburse Wright for delay expenses, and 
therefore Korshoj cannot be held liable for failing to 
do so. 
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We note that Wright emphasizes in its brief the fact 
that Korshoj failed to submit Wright’s claims to the 
Corps of Engineers when the modifications to the gen- 
eral contract were executed. Wright’s claim, however, 
was not made on the theory that Korshoj was onli- 
gated to make a timely submission of Wright’s claims 
to the Corps of Engineers, and that Korshoj was lia‘:le 
to Wright for failing to do so. Wright did not rely on 
such a theory in either its pleadings or at the trial, 
and therefore the jury verdict cannot be sustained on 
that basis. The subcontract did not obligate Korshoj 
to submit Wright’s claims to the Corps of Enginoers, 
and therefore Korshoj incurred no liability for failing 
to do so. 

The final issue is whether the parties effectively mod- 
ified their contract by oral agreement to the effect that 
Korshoj agreed to compensate Wright for expenses in- 
curred due to the delays. The law in Nebraska is clear 
that a written executory contract may be modified by 
the parties thereto at any time after its execution and 
before a breach has occurred, without any new con- 
sideration; and that the terms of a written executory 
contract may be changed by a subsequent parol agree- 
ment before a breach thereof. Andrews v. Wilkie, 181 
Neb. 398, 148 N. W. 2d 924 (1967); Campbell v. Kirby, 
195 Neb. 610, 239 N. W. 2d 792 (1976). Wright con- 
tends that Korshoj’s request for data regarding 
Wright’s increased costs and Korshoj’s forwarding 
Wright’s claim to the Corps of Engineers show that the 
parties had modified their contract so that Wright 
would be compensated for his additional expenses. 
Wright points to no evidence, however, and the record 
discloses none, that Korshoj actually made an orc 
agreement, subsequent to the signing of the subcon- 
tract, to compensate Wright for Wright’s additional ex- 
penses. What the evidence shows is that Wright told 
Korshoj of its claim, that Korshoj told Wright to pro- 
pare data on its claim so that it could be forwarded to 
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the proper authority, and that Korshoj did forward 
Wright’s claim to the Corps of Engineers. Such evi- 
dence does not establish that Wright and Korshoj mod- 
idfied their subcontract to provide that Korshoj would 
compensate Wright for its additional costs. It is the 
law that if a party to an existing contract proposes a 
modification thereof, the mere silence of the other 
party leaves the contract as before without modifica- 
tion. The Elgin Mills, Inc. v. Melcher, 181 Neb. 17, 146 
N. W. 2d 573 (1966). 

We hold, therefore, that as a matter of law Korshoj 
was entitled to a directed verdict in its favor. The 
contract documents in this case are clear that Korshoj 
had no obligation to reimburse Wright for expenses 
Wright incurred due to the delays, and there was no 
sufficient evidence that the parties modified their 
agreement to impose such an obligation upon Korshoj. 

We reverse the judgment and remand the cause with 
directions to vacate that part of the judgment in the 
amount of $4,400 in favor of Wright, and to dismiss 
that part of the petition which claimed damages for 
additional supervisory and overhead expenses incurred 
by Wright. The additional judgment of $1,593.45 in 
favor of Wright, and the judgment of $454.50 in favor 
of Korshoj, which neither party has contested on ap- 
peal, are affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


GEORGE T. JANSSEN, APPELLANT, V. MicHarL J. HAMBLET 
ET AL., APPELLEES, 
250 N. W. 2d 902 
Filed February 23, 1977. No. 40701. 


1. Summary Judgments. Motion for summary judgment can be 
granted only where there is no genuine issue as to any ma- 
terial fact in the case and where, under the facts, movant is 
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entitled to judgment as a matter of law. 

2. Contracts: Intent. In construing a contract, it is the expressed 
intention of the parties, which they manifest by their words and 
acts, which is controlling. 


Appeal from the District Court for Cherry County: 
Henry F. REIMER, Judge. Affirmed. 


Kutak, Rock, Cohen, Campbell, Garfinkle & Woodward, 
for appellant. 


Quigley, Dill & Quigley and Herrick, McNeill, Mc- 
Elroy & Peregrine, for appellees. 


Heard before SPENCER, McCown, and C.inton, JJ., 
and Moran and KeEuty, District Judges. 


KELLy, District Judge. 

This is an action for specific performance filed in the 
District Court for Cherry County, Nebraska. 

The plaintiff saw a display ad in the Gordon Journal, 
in February or March of 1975, which ad was in the fol- 
lowing tenor: 

FOR SALE 
The Edw. TICE Ranch 
1,120 acres 
Bids in before March 15th 
For more information contact 
Jean Tice 282-1671 

As spelled out in the above advertisement, the ranch 
consisted of 1,120 acres of ground located in Cherry 
County, Nebraska. Plaintiff, in response to the adver- 
tisement, contacted Jean Tice, who was known to him. 
The ground was actually owned by the Edward Tice 
Trust No. 1. The defendants in this action are G. 
Patrick Tice, Jean Tice, Helen Hamblet, Mary Schweit- 
zer, the Trustees and Beneficiaries of the Edward Tice 
Trust No. 1, and the Estate of Edward Tice, deceased. 

One of the trustees of the Tice Trust was Michael J. 
Hamblet, who was the son of Helen Hamblet, and was 
a practicing attorney in Chicago, Illinois. 
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After the initial contact with Jean Tice by the plain- 
tiff, the plaintiff consulted with his attorney in Gor- 
don, Nebraska, Mr. Michael V. Smith, and Mr. Smith 
contacted Mr. Hamblet in Chicago. 

The plaintiff discussed making a bid of $140 per 
acre with Jean Tice after Mr. Smith contacted Mr. 
Hamblet. Mr. Hamblet wanted to be assured that the 
plaintiff would have sufficient financing to consum- 
mate the purchase of the ranch. The plaintiff then 
contacted the Federal Land Bank in Valentine, Ne- 
braska, and the First National Bank of Gordon. As a 
result of contacting these two financial institutions, he 
was given written assurance of sufficient money to 
purchase the ranch at the bid of $140 per acre. 

On March 3, 1975, Mr. Smith contacted Mr. Hamblet 
by telephone. Mr. Smith relayed the plaintiffs bid of 
$140 per acre, and the attorneys discussed terms of the 
sale. It was also agreed that a copy of an offer to 
purchase, the form of which had been prepared by Mr. 
Hamblet for use in entertaining bids on the purchase of 
the ranch, would be forwarded to Mr. Smith. A copy 
of this offer to purchase was mailed to Mr. Smith on 
March 4, 1975. 

The form of the offer to purchase made no mention 
of the sale of personalty on the ranch. Also included in 
the Tice Trust, the personalty was to pass to the bene- 
fit of Jean Tice. It was contemplated between the par- 
ties that a separate contract would be entered into for 
the sale of this personal property, but that the sales 
would be made at the same time. 

After Mr. Smith received a copy of the draft of the 
offer to purchase form, he redrafted the same, insert- 
ing the name of the plaintiff, changed the terms inso- 
far as the payment of the taxes on the real estate was 
concerned, extended the closing date from the 15th of 
April to the 15th of May 1975, and inserted an execu- 
tion date of March 7, 1975. This version of the agree- 
ment was apparently signed by Mr. Janssen on March 
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7, 1975. The offer was never signed by any trustee or 
agent of the trust. 

In a telephone conversation on March 8, 1975, the at- 
torneys, Mr. Hamblet and Mr. Smith, discussed changes 
made by Mr. Smith in the offer executed on Maren 7, 
1975, and apparently they agreed as to a change in 
form. Mr. Smith agreed, orally, for his client, to re- 
store the original provisions relating to the closing 
date, and Mr. Hamblet agreed to reduce the reserva- 
tion of oil and mineral rights, from 100 percent to 59 
percent. There had been, apparently, a misunder- | 
standing between the two attorneys as to the language 
which excepted the 1974 real estate taxes and, also, re- 
lating to the matter of personalty to be sold by Jean 
Tice. Mr. Smith retyped the first two pages of his re- 
vised offer to purchase so as to reflect the correct un- 
derstanding. These two pages were then substituted in 
the March 7 offer made by the plaintiff. This was then 
placed in the file of Mr. Smith where it remained until 
March 15, 1975. 

On March 8, 1975, the plaintiff and Jean Tice 
reached an agreement for a separate contract to sell cer- 
tain personal property, located on the ranch, to the 
plaintiff. On the same date there was a further con- 
versation between Mr. Smith and Mr. Hamblet regard- 
ing certain changes that were to be made in the origi- 
nal offer. As a result of this conversation, Mr. Mam- 
blet drafted a new agreement reflecting the change in 
the sale of the mineral rights and, also, including the 
name of the plaintiff as purchaser. This agreement ex- 
cluded specific reference to the 1974 real estate taxes, 
and excluded the mention of the separate personal 
property of Jean Tice. This agreement was circulated 
by Mr. Hamblet among the trustees and two nontrus- 
tee beneficiaries of the Tice Trust. This agreement 
was received by Jean Tice on March 14, 1975, and on 
the morning of March 15, 1975, was executed by Pat- 
rick Tice and Jean Tice. Jean Tice then notified Mr. 
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Janssen and they agreed to meet in Mr. Smith’s office 
in Gordon, Nebraska. 

Mr. Michael Smith was not present in the State of 
Nebraska on March 15, 1975, and the meeting in kis 
office was attended by his associate, Mr. Dennis King. 
When Jean Tice arrived at the attorney’s office, Mr. 
King notified her that Mr. Hamblet had called from 
Chicago, and he wanted Jean Tice to contact him be- 
fore Mr. Janssen signed the contract, or before any 
further proceedings took place. Jean Tice. then called 
Mr. Hamblet in Chicago, who notified her that the of- 
fer of Mr. Janssen, which was still unsigned by him, 
would not be accepted by the trustees for the reason 
that a substantially higher offer had been received for 
the sale of the land involved. 

The plaintiff arrived at the attorney’s office and was 
notified that his offer would not be accepted. The 
plaintiff and his attorney, Mr. King, attempted to give 
a $1,000 money order to Jean Tice, which she refused to 
accept. Jean Tice was also informed that the plaintiff 
had unilaterally placed the sum of $14,800 in an escrow 
account in the First National Bank of Gordon, Nebras- 
ta, This fact had not been previously communicated 
to either Jean Tice or her attorney, Mr. Hamblet, and 
no escrow agreement had been entered into by them. 

At the March 15, 1975, meeting there was also fur- 
ther conversation between Jean Tice and the plaintiff 
and his attorney, Mr. King, relating to the items to be 
included in the contract for the sale of the personal 
property. When Jean Tice left the attorney’s office 
she took with her both agreements, the contract for 
the sale of the personal property, and the offer to pur- 
chase offered by the plaintiff. Neither of these docu- 
ments had been signed by the plaintiff, although the 
offer to purchase had been signed by the trustees and 
nontrustee beneficiaries of the Tice Trust. 

This action for specific performance was _ subse- 
quently commenced by the plaintiff. Depositions of all 
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the principal parties involved in this transaction were 
taken. Both plaintiff and defendants filed motions for 
summary judgment, and the matter was submitted to 
the District Court for Cherry County, Nebraska, on the 
pleadings, depositions, and written documents pertain- 
ing to it. On February 11, 1976, after due considera- 
tion of all the evidence and testimony offered, the Dis- 
trict Court for Cherry County, Nebraska, overruled the 
plaintiff's motion for summary judgment and sustained 
the defendants’ motion for summary judgment, or- 
dered that the petition of the plaintiff be dismissed 
with prejudice, and taxed the costs of the action to the 
plaintiff. Plaintiff has appealed. 

The first question that must be resolved is whether 
or not it was proper for the District Court to sustain a 
motion for summary judgment in this case. This court 
was faced with a similar question in the case of Randall 
v. Erdman, 194 Neb. 390, 231 N. W. 2d 689. That was 
an action wherein both parties had filed a motion for 
summary judgment and the motion was sustained by 
the trial court for one of the parties. Our court in 
considering the question stated as follows: “A motion 
for summary judgment can be granted only where 
there is ‘no general issue as to any material fact in the 
case and where under the facts he is entitled to judg- 
ment as a matter of law. Green v. Village of Terry- 
town, 189 Neb. 615, 204 N. W. 2d 152. See, also, Fried- 
rich v. Anderson, 191 Neb. 724, 217 N. W. 2d 831; 
Grantham v. General Tel. Co. of Midwest, 191 Neb. 21, 
213 N. W. 2d 439. The party moving for a summary 
judgment has the burden of showing that no issue of 
fact exists, and the court should consider all the evi- 
dence in the light most favorable to the party opposing 
the motion. See, Fay Smith & Associates, Inc. v. Con- 
sumers Public Power Dist., 172 Neb. 681, 111 N. W. 2d 
451 (1961); Youngs v. Wagner, 172 Neb. 735, 111 N. W. 
2d 629 (1961); Green v. Village of Terrytown, supra.” 

The trial court held “that there is no real dispute as 
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to the facts in this case, and the only discrepancies that 
appear, from the depositions, is, perhaps, some minor 
disagreement on the order of sequence of events that 
occurred, particularly on that morning in the law of- 
fice of Smith and King, but generally, the parties are 
in agreement as to what occurred.” It was therefore 
proper for the trial court to entertain motions for sum- 
mary judgment. 

The next problem that must be dealt with is whether 
or not the court was correct in sustaining the defend- 
ants’ motion for summary judgment. 

The plaintiff relies on the case of Fairchild v. Fair- 
child, 176 Neb. 95, 125 N. W. 2d 191, which held that 
delivery was not necessary for acceptance of an offer 
to purchase. This statement is correct insofar as the 
Fairchild case is concerned because in that case, after 
the defendant had executed an agreement, the defend- 
ant had delivered the same to the plaintiff’s attorney. 

The trial court in this case stated: “* * * the Court 
finds that the instrument, which is marked Exhibit 3, 
is the instrument that these parties intended to satisfy 
the Statute of Frauds in this transaction, and that in- 
strument only was intended to satisfy the Statute of 
Frauds; and the next point which must be determined 
is whether there was a meeting of the minds to install 
that instrument as the agreement of the parties. It 
having been prior to the meeting in Smith and King’s 
office, been fully executed and sufficient to satisfy the 
Statute of Frauds, and the Court finds that there was 
no meeting of the minds. Jean Tice came with the 
instruments prepared to conclude the transaction, but 
she was representing the minds of her fellow trustees 
and the fellow owners of the property, and before any 
indication by her the deal was settled, she received word 
from one of the co-trustees that a better bid had been 
received, and she exercised her control over the instru- 
ments, preventing their delivery and refused to take 
any payments which might well have satisfied the ab- 
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sence of Mr. Janssen’s signature on the instruments, 
and it is, of course, a fact that he did not execute the 
instruments identified by Exhibit 3, and I think that 
his reaction in regard to, I believe it is, Exhibit 4, the 
personal property contract, indicates that he accepted 
the fact that she had forestalled an agreement at that 
time, in that he said in, briefly, these words, there is 
no sense in me signing the personal property agree- 
ment when I don’t have the land, and he acknowledged, 
at the time she took her instruments and went away, 
that he didn’t have a contract. These contracts were 
not dependent one upon the other. They are divisible, 
but he didn’t want that personal property unless he had 
the land, and when she left, that was the status of the 
situation, that there had not yet been a meeting of the 
minds, and it would have to occur later, and from the 
evidence, it did not occur later. She gave them the 
hopes that before midnight she might, but there never 
occurred a meeting of the minds on this contract, and 
therefore, the Defendants are entitled to a Summary 
Judgment ordering that the petition of the Plaintiff be 
dismissed, with prejudice * * *.” 

We find that the trial court was correct in determin- 
ing that there was no dispute of material fact and in 
sustaining the defendants’ motion for summary judg- 
ment. The judgment of the trial court is therefore af- 
firmed. 

AFFIRMED, 
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In RE ESTATE OF PHILIP H. UNITT, DECEASED. 
Dean H. GADE, ADMINISTRATOR WITH THE WILL AN- 
NEXED OF THE ESTATE OF PHrLIp H. UNITT, DECEASED, ET 
AL., APPELLANTS, V. DESCENDANTS OF Puiuip H. Uwirt, II, 
DECEASED, GRANDSON OF PHILIP H. UNITT, TESTATOR, 
APPELLEES. 
250 N. W. 2d 644 


Filed February 23, 1977. No. 40779. 


1. Wills: Perpetuities: Time. No future interest or estate is good 
unless it must vest, if at all, not later than 21 years after some 
life in being at the creation of the interest. 


Future interests created by will are 
measured by lives in being at the testator’s death, rather than 
at the time the will was executed. 


8. Wills: Future Interests: Perpetuities. Contingent future in- 
terests are subject to the rule against perpetuities but vested 
interests are not. 


4. Wills: Estates: Remainders. Where there is no person in being 
upon whom the enjoyment and possession of the remainder 
would devolve as a remainderman if a life estate were to termi- 
nate the remainder is contingent. 


A devise of the remainder over after 
a life estate to children as a class vests the title to the estate 
in remainder in such of them as are living at the time of the 
death of the testator and in those born during the continuance 
of the life estate from the moment of their birth. 


: —. Such words as “at his death” or “at 
their death” do not have the effect of postponing the vesting 
of an estate in remainder to the time of the death of the life 
tenant. 


Appeal from the District Court for Seward County: 
Joun D. ZEILINGER, Judge. Affirmed. 


Blevens, Bartu, Blevens & Jacobs and Russell A. Sou- 
chek, for appellants. 


Byron J. Norval, for appellees. 


Heard before WHuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTon, CLINTON, and BropkEy, JJ. 
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McCown, J. 

This is a proceeding to construe the will of Philip H. 
Unitt, deceased, to determine title to the real estate de- 
scribed in Item Five of the will. The issue is whether 
the devise of real estate under Item Five violated the 
rule against perpetuities. The District Court deter- 
mined that Item Five was valid and effective, and di- 
rected the entry of a decree of distribution accordingly. 
This appeal followed. 

The case was submitted on stipulated facts. Philip 
H. Unitt, a farmer and stockman, died in Seward 
County, Nebraska, on May 27, 1923. He left five sur- 
viving children: Charles, age 52; Arthur, age 50; Vin- 
cent, age 41; William, age 40; and Martha, age 36. 
Items Two, Three, and Four of the will provided lega- 
cies to the decedent’s three older sons. Item Five then 
provided in relevant part: “Item Five: To my Fourth 
son William G. Unitt, of Seward Nebraska, * * * I here- 
by give, devise and bequeath the following real estate 
towit: (legal description) containing One Hundred 
(160) Sixty acres more or less, for life, remainder to 
the children of him the said William G. Unitt share 
and share alike: Should the said William G. Unitt die 
without issue, I direct that said land shall go to the 
children of my daughter Martha E. Eisenberger share 
and share alike for life, and at their death to my grand- 
son Philip H. Unitt, his heirs and assigns forever.” Item 
Six left the remainder of the estate, real and personal, 
to testator’s daughter, Martha E. Eisenberger. The 
quoted portion of Item Five is the only matter involved 
here. 

At the time of the testator’s death in 1923, his son, 
William G. Unitt, was married but had no children; 
testator’s daughter, Martha E. Eisenberger, was living 
and had one child, Victoria, then age 15; and testator’s 
grandson, Philip H. Unitt, II, was age 27. 

On the testator’s death, his son, William G. Unitt, 
took possession of the farm described in Item Five and 
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remained in possession until his death at age 90 on 
September 26, 1973. William G. Unitt never had any 
children. Martha E. Eisenberger died June 5, 1947, and 
her only child, Victoria, died September 27, 1971. Tes- 
tator’s grandson, Philip H. Unitt, II, died February 28, 
1966, leaving a wife, a son, and two grandsons living. 

In November 1973, one of the heirs of William G. 
Unitt commenced this proceeding to reopen the estate 
of the testator, Philip H. Unitt, and construe the will. 
The issue in dispute was whether the quoted provisions 
of Item Five violated the rule against perpetuities. 
The court determined that three separate groups of 
heirs were affected by the proceedings, and appointed 
counsel for each of them. The first group of heirs con- 
sists of the persons named as residuary beneficiaries in 
the will of William G. Unitt, deceased. These persons 
assert that Item Five violates the rule against perpetui- 
ties, invalidates the remainder interest, and vests the 
title in the life tenant, William G. Unitt, and passes un- 
der his will. The second group consists of the heirs of 
the testator, Philip H. Unitt. These persons also con- 
tend that Item Five violates the rule against perpetui- 
ties, voids the attempted remainder disposition, and that 
title passes to them as intestate property. The third 
‘group consists of the heirs of the testator’s grandson, 
Philip H. Unitt, II. These persons contend that the pro- 
visions of Item Five do not violate the rule against 
perpetuities, and that the remainder interest in the 
property vested in Philip H. Unitt, II, upon the death 
of the testator or, at the latest, upon the death of Wil- 
liam G. Unitt. 

The District Court found and decreed that the pro- 
visions of Item Five did not violate the rule against 
perpetuities, and that upon the death of the testator 
the remainder interest in the property vested in tes- 
tator’s grandson, Philip H. Unitt, II, subject to life es- 
tates which are terminated. 

The rule against perpetuities prohibits only the cre- 
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ation of future interests or estates which, by possibility, 
may not become vested within a life or lives in being 
and 21 years, together with the period of gestation 
when necessary to cover cases of posthumous birth. 
Hauschild v. Hauschild, 176 Neb. 319, 126 N. W. 2d 192; 
) Bowe-Parker: Page on Wills, § 42.8, p. 281. 

The basic authority states the rule as: “No interest 
is good unless it must vest, if at all, not later than 
twenty-one years after some life in being at the cre- 
ation of the interest.” Gray, The Rule Against Perpe- 
tuities (4th Ed.), § 201, p. 191. 

Since a will takes effect only upon the testator’s 
death, future interests created by will are measured 
by lives in being at the testator’s death, rather than 
at the time the will was executed. 5 Bowe-Parker: 
Page on Wills, § 42.9, p. 287. 

The language of Item Five created an immediate life 
estate in William G. Unitt with the remainder interest 
to go to his children. If William died without issue, 
the remainder interest was to go to Philip H. Unitt, 
II, subject to a life estate in the children of Martha E. 
Eisenberger. If these interests were vested, or must 
vest, if at all, within the life or lives of a person or 
persons in being at the testator’s death, plus 21 years, 
then the rule against perpetuities does not apply. 

Whether a remainder is vested or contingent depends 
upon the language employed. Gray, The Rule Against 
Perpetuities (4th Ed.), § 108, p. 95; Simes, Law of Fu- 
ture Interests (2d Ed.), § 91, p. 188. In general, a fu- 
ture interest is vested when there is no condition prece- 
dent to its taking effect in possession other than the 
termination of prior estates, however and whenever 
that may occur; but if there is such a condition prece- 
dent, then the interest is contingent. Simes, Law of 
Future Interests (2d Ed.), § 90, p. 186. 

The difficulties involved in terminology and mean- 
ing between vested and contingent remainders have 
been the subject of extensive legal writing and discus- 
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sion. See Simes & Smith, Law of Future Interests (2d 
Ed.), Ch. 5, §§ 131 to 166, pp. 110 to 208. The impor- 
tant fact here is that contingent future interests are 
subject to the rule against perpetuities but vested in- 
terests are not. Simes, Law of Future Interests (2d 
Ed.), § 90, p. 188; Lowry v. Murren, 195 Neb. 42, 236 
N. W. 2d 627. 

A vested interest is one in which there is a present 
fixed right either of present or of future enjoyment. 
The remainder is vested if the remainderman, being 
alive, will take at once if the life tenant were to die. 
The fact that his enjoyment is postponed, and on such 
an event as his death, may never take place at all, 
does not make the remainder contingent. But where 
there is no person in being upon whom the enjoyment 
and possession of the remainder would devolve as a re- 
mainderman, if the life estate were to terminate, the 
remainder is contingent. Drury v. Hickinbotham, 129 
Neb. 499, 262 N. W. 37; Moynihan, Introduction to the 
Law of Real Property, § 16, p. 116. 

The devise of the remainder interest to the children 
of William G. Unitt as a class was a contingent re- 
mainder since William G. Unitt had no children at the 
date of death of the testator. Had a child of William 
G. Unitt been born thereafter, title to the remainder 
interest would have vested in the child from the mo- 
ment of birth. See Rudy v. Wagner, 188 Neb. 508, 198 
N. W. 2d 75. The contingent remainder interest of any 
possible child of William G. Unitt must of necessity 
vest or disappear not later than the date of death of 
William G. Unitt. At that moment any alternative re- 
mainder interest became finally vested, whether it had 
previously vested subject to divesting, or had been only 
contingent. 

The language of Item Five made an alternative dis- 
position of the remainder interest in the property. The 
remainder interest was to go either to the children of 
William G. Unitt, or, in the alternative, to Philip H. 
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Unitt, II, and the event which was to determine the ef- 
fective alternative was whether or not William G. Unitt 
had a child. 

The provisions of Item Five which made the alterna- 
tive remainder interest of Philip H. Unitt, II, subject 
to a life estate in the children of Martha E. Eisenberger 
did not postpone the vesting of the remainder estate in 
Philip H. Unitt, II. Such words as “at his death” or 
“at their death” do not have the effect of postponing 
the vesting of an estate in remainder to the time of 
the death of the life tenant. Rudy v. Wagner, supra. 

The quoted language of Item Five of the will of 
Philip H. Unitt, deceased, does not violate the rule 
against perpetuities. The trial court made that deter- 
mination and found that the remainder interest in the 
real estate vested in the testator’s grandson, Philip H. 
Unit, II, subject to life estates which are now termi- 
nated. The remainder interest clearly vested not later 
than the death of William G. Unitt, who was living 
at the time of the testator’s death. The trial court 
found that the remainder interest vested upon the 
death of the testator. While there are ample reasons 
supporting such a finding of early vesting favored by 
the law, it is not necessary for us to reach that issue 
here for the result is the same in either case. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Howarp P. NEAL, APPELLEE, V. ST. PAUL Fire & MARINE 
INSURANCE COMPANY, APPELLANT, IMPLEADED WITH STEVEN 
P. KoNFRST ET AL., APPELLEES. 

250 N. W. 2d 648 


Filed February 23, 1977. No. 40801. 


1. Insurance: Contracts. An insurance policy should be interpreted 
in accordance with reasonable expectations of the insured at the 
time of the contract. 
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: A contract of insurance should be given a 
reasonable construction so as to effectuate the purpose for 
which it was made. In cases of doubt, it is to be liberally con- 
strued in favor of the insured. 


Appeal from the District Court for Douglas County: 
JoHN E. Murpny, Judge. Affirmed. 


Michael P. Cavel of Emil F. Sodoro Law Offices, for 
appellant. 


Harold W. Kauffman and William J. Dunn of Gross, 
Welch, Vinardi, Kauffman & Day for appellee Neal. 


John Timmermeier, Larry R. Welch of McGroarty, 
Welch & Langdon, and Thomas J. Monaghan, for appel- 
lees Konfrst et al. 


Heard before Wuitr, C. J., SPENCER, BoSLAUGH, 
McCown, NEwToN, CLINTON, and BropKey, JJ. 


BosLaucH, J. 

This was an action for a declaratory judgment to 
determine whether an insurance policy issued by the 
defendant St. Paul Fire & Marine Insurance Company 
afforded coverage to the plaintiff, Howard P. Neal, 
at the time he was involved in an accident in Omaha, 
Nebraska. At the time of the accident the plaintiff 
was operating a 1972 Kenworth tractor that had been 
leased to Little Audrey’s Transportation Co., Inc., here- 
inafter referred to as the carrier. 

The trial court found that the policy in question 
provided coverage to the plaintiff at the time of the ac- 
cident. The defendant insurer has appealed. 

The tractor was owned by Clarence Munns. The 
plaintiff had entered into a contract with Munns to 
buy the tractor and a 1972 Tempte trailer. The plain- 
tiff had also entered into an “Independent Contractor 
Standard Agreement” with the carrier which provided 
generally that the plaintiff would furnish the tractor 
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and trailer with drivers to convey commodities as di- 
rected by the carrier. 

The accident happened on May 17, 1973. The plain- 
tiff had arrived in Omaha that day with a load of fruit. 
After that cargo had been unloaded he took the trailer 
to Glenwood, Iowa, so that it could be loaded with 
meat for a return trip to California. He left the trailer 
at Glenwood and was returning to Omaha in the tractor 
so that it could be serviced at a truck stop near Omaha. 
It was his responsibility to see that the tractor was 
serviced and the maintenance was to be done at his 
expense. He was carrying no freight of any kind at 
the time the accident happened. 

The named insured in the policy issued by the de- 
fendant insurer was “Various Long Term Lease Owner/ 
Operators of Little Audrey’s Transportation Co. Inc.” 
The tractor and trailer which the plaintiff was pur- 
chasing from Munns was listed on a schedule attached 
to the policy. Other endorsements attached to the 
policy provided the policy covered vehicles leased to the 
carrier. 

The defendant insurer does not dispute the fact that 
the policy had been issued, was in force, and provided 
public liability coverage generally for the plaintiff's 
tractor while it was being operated for “non-trucking 
use.” The defendant insurer claims coverage at the 
time of the accident was excluded by an endorsement 
attached to the policy which provided the insurance af- 
forded by the policy did not apply while the tractor was 
being “used to carry property in any business” or was 
being “used in the business of any person or organiza- 
tion to whom the automobile is rented.” 

The defendant argues that the plaintiff was an em- 
ployee of the carrier at the time of the accident, or 
should be treated as an employee for the purpose of the 
liability of the carrier to third persons for his negli- 
gence, and the exclusion applies if the plaintiff was act- 
ing within the scope of his employment at the time of 
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the accident. The difficulty with that argument is that 
the liability status of the carrier to third persons is not 
controlling as between the parties. See Transamerican 
Freight Lines, Inc. v. Brada Miller Freight Systems, 
Inc., 423 U. S. 28, 96 S. Ct. 229, 46 L. Ed. 2d 169. It is 
not determinative of the liability of the defendant in- 
surer so far as coverage under its policy is concerned. 

The record shows the carrier is self-insured so far 
as equipment under load is concerned. Insurance, 
known as “bobtail and deadhead insurance” was pur- 
chased by the carrier to cover the equipment when 
it was not under load, was being serviced, or was being 
used for some other nonrevenue purpose. The policy 
involved in this case was purchased for the purpose of 
obtaining bobtail insurance on equipment leased by the 
carrier such as the plaintiff’s tractor. 

It is a well-established rule that an insurance con- 
tract will be interpreted in accordance with the rea- 
sonable expectations of the insured at the time of the 
contract, and in case of doubt the policy will be liber- 
ally construed in favor of the insured. Shipley v. Amer- 
ican Standard Ins. Co., 183 Neb. 109, 158 N. W. 2d 238; 
Kent v. Dairyland Mut. Ins. Co., 177 Neb. 709, 131 N. 
W. 2d 146. 

The question in this case is whether the plaintiff's 
tractor was being “used to carry property in any busi- 
ness” or was being “used in the business” of the car- 
rier at the time of the accident. If not, the exclusion 
relied upon by the defendant insurer was not appli- 
cable. 

It is clear from the record that the tractor was not 
being used to carry property at the time the accident 
occurred. While the carrier derived some benefit from 
the fact that the plaintiff attended to the maintenance 
of the tractor between trips, since that was essential 
to the continued use of the tractor in hauling com- 
modities, the servicing and maintenance of the tractor 
was the responsibility of the plaintiff. The mainte- 
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nance of the tractor was the “business” of the plaintiff, 
not that of the carrier. We conclude the exclusion was 
not applicable here. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


Larry R. BANDO, APPELLANT, Vv. ESTHER M. COLE ET AL., 


APPELLEES. 
250 N. W. 2d 651 


Filed February 23, 1977. No. 40823. 


1. Contracts. Generally, instruments executed at the same time 
by the same parties for the same purpose and in the course of 
the same transaction are construed together as one instrument. 

2. Contracts: Evidence: Trial. Generally, parol evidence is ad- 
missible for the purpose of explaining and showing the true 
nature of the transaction between the parties. 

3. Contracts: Damages: Penalties: Forfeitures. Ordinarily a sum 
paid in part performance of a contract, with a provision that 
it shall be forfeited in the event of a default, if not excessive, 
and if the actual damages are not calculable in advance, will 
be regarded as liquidated damages. 

: A liquidated damages pro- 

vision is enforceable if the amount stipulated is either a rea- 

sonable estimate of the probable damages or is reasonably pro- 
portionate to the actual damages caused by the breach. 


Appeal from the District Court for Douglas County: 
Donato J. Hamixton, Judge. Affirmed. 


Wellensiek, Rehmeier & Skudlarek, for appellant. 
E. Dean Hascall of Hascall & Jungers, for appellees. 


Heard before Wuitr, C. J., SPENCER, BoSLAUGH, 
McCown, NewTon, CLINTON, and Bropkey, JJ. 


BosLauGu, J. 

This is an action to recover the downpayment made 
pursuant to a contract for the sale of real estate. The 
action was tried to the court which found generally 
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for the defendants. The plaintiff has appealed. The 
assignments of error allege in substance that the plain- 
tiff was entitled to judgment as a matter of law. 

The facts for the most part are undisputed. Where 
there are conflicts in the evidence, they must be re- 
solved in favor of the defendants. In determining the 
sufficiency of the evidence to support the judgment it 
must be considered in the light most favorable to the 
defendants, all conflicts must be resolved in their fa- 
vor, and they are entitled to the benefit of every in- 
ference that may be reasonably deduced from the evi- 
dence. 

The record shows that on January 19, 1972, the 
plaintiff, Larry R. Bando, and his father, Ralph H. 
Bando, inquired of the defendants, Esther M. Cole and 
Leo H. Cole, concerning a sale of their 160-acre farm in 
Otoe County, Nebraska. The parties arrived at an 
agreement for the sale of the land to Larry R. Bando 
for the sum of $80,000. The sum of $12,000 was to be 
paid at the date of the execution of the contract with 
the balance of $68,000 to be paid on March 1, 1972. 

The parties met at the office of Vantine A. James 
that afternoon to execute a written agreement. A 
contract was prepared by James on a printed form 
which was signed and ackknowledged by the plaintiff 
and the defendants. The contract, which is exhibit 2, 
provided specifically that if the purchaser did not con- 
summate the purchase upon the terms set forth, all 
right or claim of the purchaser under the agreement 
might be terminated at the option of the sellers “in 
which case the purchaser shall forfeit all payments 
made,” 

At the time exhibit 2 was executed James cautioned 
the plaintiff and his father several times that if they 
did not complete the contract they would forfeit the 
$12,000 downpayment. Ralph replied to the effect 
there was no problem with financing because he could 
obtain the money from several sources. 
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After exhibit 2 had been executed by the parties, 
Ralph wrote out checks to the defendants totaling 
$12,000. The plaintiff then produced a printed form for 
an “Option to Purchase Real Estate” prepared by the 
Farmers Home Administration (FHA). The plaintiff 
explained that he needed to have this form executed 
so that he could obtain a loan from the FHA. James 
made several changes in the form at the request of the 
defendants and filled in the necessary information. The 
option agreement, which is exhibit 1, was then exe- 
cuted and acknowledged by the plaintiff and the defend- 
ants. 

Exhibit 1 recited that the consideration for the op- 
tion was $12,000 and other valuable consideration. It 
further provided the option was given to enable the 
buyer to obtain a loan insured or made by the FHA; 
that the buyer’s efforts to obtain a loan constituted a 
part of the consideration for the option; and in the 
event a loan could not be processed by FHA or obtained 
from another source, any downpayment would be re- 
funded. 

The plaintiff and his father were unable to obtain 
financing so the purchase was never consummated. 
This action was commenced on July 8, 1974, to recover 
the downpayment of $12,000. 

The petition pleaded only the option agreement, ex- 
hibit 1, and alleged the facts concerning the inability of 
the plaintiff to obtain financing. The answer of the 
defendants pleaded the contract, exhibit 2, and alleged 
the parties intend 1 for it to govern the sale of the 
property. The answer further alleged that the option 
agreement, exhibit 1, was executed solely as an ac- 
commodation to the plaintiff in order to enable him to 
obtain financing through the FHA. 

The plaintiff’s principal contention is that the option 
agreement, exhibit 1, superseded the contract, exhibit 
2, because exhibit 1 was executed after exhibit 2 had 
been executed. 
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Generally, in the absence of anything to indicate a 
contrary intention, instruments executed at the same 
time, by the same parties, for the same purpose, and 
in the course of the same transaction, are legally one 
instrument and will be construed together as if they 
were as much one in form as they are in substance. 
Pike v. Triska, 165 Neb. 104, 84 N. W. 2d 311. Gen- 
erally, parol evidence is admissible for the purpose of 
explaining and showing the true nature of the trans- 
action between the parties. Olds v. Jamison, 195 Neb. 
388, 238 N. W. 2d 459. 

Exhibit 1 and exhibit 2 were executed by the parties 
at approximately the same time and as part of the 
same transaction. They are in conflict as to whether 
the downpayment should be refunded or forfeited. Ex- 
hibit 2, the sale contract, provides that all payments 
will be forfeited if the purchaser fails to complete the 
contract. Exhibit 1, the option agreement, provides 
that the downpayment will be refunded in the event 
the purchaser is unable to obtain financing. 

The evidence sustains a finding that the parties un- 
derstood the $12,000 would be forfeited by the plaintiff 
if he was unable to complete the contract and the op- 
tion agreement was intended only as an accommodation 
to the plaintiff so that he could obtain financing 
through FHA. The defendants demanded the 15 per- 
cent downpayment because they were required to de- 
liver possession of the property on or before March 1, 
1972. To perform the contract the defendants were re- 
quired to move out of their house and sell their farm 
equipment. They offered evidence to show they had 
disposed of their farm equipment and were ready to 
perform on March 1, 1972. 

The plaintiff did not notify the defendants that he 
was unable to complete the transaction until on or 
about May 28, 1972. The defendants offered evidence 
to show they had difficulty in finding a tenant by that 
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time and suffered heavy crop losses due to the re- 
sulting delay in planting the land. 

The plaintiff also contends the forfeiture provision 
in the contract was not enforceable because the amount 
exceeded the damages the defendants sustained as the 
result of the plaintiff’s failure to perform. This issue 
was not raised in the pleadings in the District Court, 
and the plaintiff objected to the evidence offered by 
the defendants to show the damages they had sustained 
as a result of the plaintiff’s failure to perform. 

- Ordinarily a sum paid in part performance of a con- 

tract, with a provision that it shall be forfeited in the 
event of a default, if not excessive, and if the actual 
damages are not calculable in advance, will be regarded 
as liquidated damages. Growney v. C M H Real Estate 
Co., 195 Neb. 398, 238 N. W. 2d 240. A liquidated dam- 
ages provision is enforceable if the amount stipulated 
is either a reasonable estimate of the probable dam- 
ages or is reasonably proportionate to the actual dam- 
ages caused by the breach. See, also, Edgar v. Anthes, 
109 Neb. 546, 191 N. W. 682; Tarry v. Johnston, 114 
Neb. 496, 208 N. W. 615. 

The evidence shows the plaintiff and his father went 
to the defendants’ home and solicited the sale of the 
property. The defendants were unwilling to sell unless 
they received their price and 15 percent of the price 
was paid in advance. In reliance on the contract they 
disposed of their farm equipment and prepared to va- 
cate the property on March 1, 1972. When the plain- 
tiff finally conceded that he could not perform, the 
normal planting dates were past and it was difficult to 
find a tenant. The defendants offered to prove that 
because of late planting they received a yield of only 
15 bushels per acre as compared to an average yield of 
89 bushels per acre. 

While the evidence on this phase of the case is not as 
complete as would ordinarily be required, the plaintiff 
in this case is in no position to complain because he 
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did not raise the issue in the District Court and pre- 
vented the defendants from proving in greater detail 
the damages they actually sustained. Under these cir- 
cumstances we believe the judgment for the defendants 
should be affirmed. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. NILE OSTERMAN, 
APPELLANT. 
250 N. W. 2d 654 


Filed February 23, 1977. No. 40849. 


1. Criminal Law: Appeal and Error: Probation and Parole: Guilty 
Plea. Where an appeal was not taken from an order of pro- 
bation, the question of the voluntariness of the original guilty 
plea could not be considered. 

2. Criminal Law: Sentences: Appeal and Error. <A sentence im- 
posed within statutorily prescribed limits will not be disturbed 
on appeal unless there appears to be an abuse of discretion. 


Appeal from the District Court for Cherry County: 
Henry F, Rermer, Judge. Affirmed. 


W. Gerald O’Keif, for appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOoSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ. 


SPENCER, J. 

Defendant appeals from an order revoking his pro- 
bation and sentencing him to a flat term of 10 years in 
the Nebraska Penal and Correctional Complex. De- 
fendant essentially alleges two assignments of error. 
(1) He argues his plea of guilty to the original offense 
was not a voluntary one. (2) He attacks the sentence 
as excessive. We affirm. 
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Pursuant to a plea bargain, defendant entered a plea 
of guilty to first-degree arson. The plea bargain in- 
volved the dismissal of a second count of grand larceny. 
On May 22, 1975, defendant was placed on probation 
for 5 years. No appeal was taken from that sentence. 
On December 18, 1975, defendant was found to be in 
violation of probation for possession of a firearm and 
for conviction of assault. After a presentence investi- 
gation, defendant was sentenced to 10 years in the Pe- 
nal Complex. 

Section 25-1912, R. R. S. 1943, requires that an ap- 
peal from a final order be taken within 1 month. The 
order placing defendant on probation was a final and 
appealable order. See State v. Longmore, 178 Neb. 509, 
134 N. W. 2d 66 (1965). In State v. Williams, 194 Neb. 
483, 233 N. W. 2d 772 (1975), we held where an appeal 
was not taken from an order of probation the ques- 
tion of the voluntariness of the original guilty plea 
could not be considered. No appeal was taken herein 
from the sentence of 5 years probation, so State v. Wil- 
liams, supra, is controlling. 

The only issue properly before this court is whether 
the sentence imposed is excessive. Section 29-2268, R. 
R. S. 1943, provides that upon revocation of probation 
the court may impose such new sentence as might have 
been imposed originally for the crime for which defend- 
ant was convicted. Section 28-504.01, R. R. S. 1943, 
provides for a term of not less than 2 years or more 
than 20 years upon conviction for the crime of first- 
degree arson. 

The sentence imposed was a sentence of 10 years 
which under section 83-1,105(2), R. S. Supp., 1976, in 
actuality is an indeterminate sentence of from 2 to 10 
years. We have repeatedly held that a sentence im- 
posed within statutorily prescribed limits will not be 
disturbed on appeal unless there appears to be an abuse 
of discretion. State v. Overstreet, ante p. 625, 250 N. 
W. 2d 246 (1977). 
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Defendant was shown a great deal of leniency when 
he was placed on probation. He had given a state- 
ment to the authorities to the effect that he had stolen 
$1,400 from his employer’s residence and set fire to the 
house to cover up the crime. His past record showed 
several arrests and convictions for no-fund checks. He 
served 8 months in the Nebraska Penal and Correc- 
tional Complex in 1965, following conviction on two 
counts of issuing no-fund checks. On November 4, 1975, 
defendant pled guilty to assault and was sentenced to 
90 days in the county jail. It is evident that the de- 
fendant was unable to rehabilitate himself on proba- 
tion. There has been no abuse of discretion herein. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL W. KING, 
APPELLANT. 
250 N. W. 2d 655 


Filed February 238, 1977. No. 40853. 


Statutes: Courts: Evidence: Witnesses. Under section 27-608(1), 
R. R. S. 1948, whether a showing of inconsistent statements by 
the witness is an attack on the credibility of the witness, and 
whether or not, after such a showing, evidence of the witness’ 
reputation for truth and veracity should be admitted, are mat- 
ters for the sound discretion of the trial court. 


Appeal from the District Court for Dawes County: 
RospertT R. Moran, Judge. Affirmed. 


Judy L, Raetz, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. Hoff- 
man, for appellee. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, 
McCown, NEwTON, CLINTON, and BropkKey, JJ. 
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WHITE, C. J. 

The defendant was charged with felonious destruction 
of personal property. He pled not guilty to the charge. 
A jury trial was had and a verdict of guilty rendered. 
The defendant’s motion for a new trial was overruled 
and he now appeals. We affirm the judgment of the 
District Court. 

The factual background of this case is briefly as fol- 
lows: On the night of December 31, 1975, the defend- 
ant picked up a friend, Anthony Jones, and the two 
drove to Alliance, Nebraska. They drove around Al- 
liance for several hours, drinking beer. Then they re- 
turned to Hemingford, Nebraska, arriving around 2 a. 
m. Jones testified that the defendant and he discussed 
and agreed to steal a firetruck from the Hemingford 
Rural Fire District as a prank. The defendant drove 
to near the fire station and let Jones off, who then 
took the firetruck and drove it out of town and over 
the bank of a dam. Jones then met up again with the 
defendant and the two returned to town. 

The sole question presented in this appeal is whether 
the District Court erred in refusing to permit the de- 
fendant to introduce evidence of his reputation for 
truth and veracity. 

During cross-examination, the defendant admitted 
that during the course of his testimony, and as to 
previous written statements, he had made several 
inconsistent statements, and admitted that portions of 
his previous testimony and prior statements were false. 
Thereafter, the defendant attempted to call a witness 
‘ who would have testified as to the defendant’s reputa- 
tion for truthfulness and veracity. This offer of evi- 
dence was refused by the District Court. 

Section 27-608(1), R. R. S. 1943, provides: ‘“(1) The 
credibility of a witness may be * * * supported by evi- 
dence in the form of reputation or opinion, but sub- 
ject to these limitations: (a) the evidence may refer 
only to character for truthfulness * * * and (b) evi- 
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dence of truthful character is admissible only after the 
character of the witness for truthfulness has been at- 
tacked by opinion or reputation evidence or otherwise.” 

Section 27-608, R. R. S. 1943, is part of the Nebraska 
Rules of Evidence, adopted by our Legislature in 1975. 
Section 27-608, R. R. S. 1943, was designed to be in ac- 
cordance with the long-standing common law rule that 
character evidence in support of credibility is admis- 
sible only after the witness’ character has first been 
attacked. See McCormick on Evidence, § 49, p. 105 
(2d Ed., 1972). 

The defendant argues that the State’s cross-exam- 
ination, during which inconsistent statements made by 
the defendant were brought out, constituted an attack 
upon his credibility and that he should have been al- 
lowed to bring in evidence supporting his credibility. 
The State argues that pointing out inconsistent state- 
ments of the defendant does not constitute an attack 
upon his credibility as contemplated by section 27-608, 
R. R. S. 1943, and thus the defendant was not entitled 
to introduce evidence concerning his reputation for 
truth and veracity. 

At common law there were three viewpoints concern- 
ing the admissibility of evidence of a witness’ reputa- 
tion for truth and veracity after that witness had been 
impeached by evidence of inconsistent statements. 
Some jurisdictions held that where a witness testified, 
and the opposite party, either on cross-examination of 
the witness or by the introduction of independent testi- 
mony, impeached the witness by proof that he made 
contradictory and inconsistent statements out of court, 
it was competent to corroborate him by evidence of his 
general reputation for truth and veracity. See, An- 
notation, 6 A. L. R. 862, and cases cited therein. This 
is the defendant’s position. 

Other jurisdictions held that testimony as to the 
truth and veracity of a witness was not admissible un- 
less the witness’ reputation in this respect had been as- 
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sailed and that questioning his credibility by showing 
that he had made inconsistent statements was only a 
contradiction of his testimony and not an impeachment 
of his truthfulness. Under such circumstances, these 
courts held that sustaining testimony should be ex- 
cluded. See, Annotation 6 A. L. R. at p. 878, and 
cases cited therein. This is the position of the State. 

Kansas appears to have followed neither of the above 
views, holding that by showing contradictory state- 
ments the credibility of a witness is directly attacked 
and testimony as to his reputation for truth and verac- 
ity is admissible in the sound discretion of the trial 
court. Colvin v. Wilson, 100 Kan. 247, 164 P. 284, 6 A. 
L. R. 859 (1917); Annotation, 6 A. L. R. at p. 887. 

For a general discussion of this issue, see, 98 C. J. S., 
Witnesses, § 623, p. 637; 81 Am. Jur. 2d, Witnesses, § 
638, p. 645; McCormick on Evidence, § 49, p. 105 (2d Ed., 
1972). 

The State urges us to adopt the position that under 
section 27-608(1), R. R. S. 1943, a showing that the wit- 
ness made inconsistent statements is not an attack up- 
on his credibility, thus precluding the introduction of 
evidence concerning the witness’ reputation for truth 
and veracity. The defendant urges us to adopt the op- 
posite position, that a showing the witness made incon- 
sistent statements is an attack upon his credibility and 
that evidence concerning the witness’ reputation for 
truth and veracity may be introduced. 

Section 27-102, R. R. S. 1943, states: “These rules 
shall be construed to secure fairness in administration, 
elimination of unjustifiable expense and delay, and pro- 
motion of growth and development of the law of evi- 
dence to the end that the truth may be ascertained and 
proceedings justly determined.” 

Rather than adopting a hard and fast rule concerning 
the admissibility of evidence of a witness’ reputation 
for truth and veracity under these circumstances, we 
find that the general approach to this problem taken 
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by the Kansas Supreme Court which emphasizes the 
discretion of the trial court is preferable. As stated in 
McCormick on Evidence, § 49, p. 107: ‘Convenient as 
automatic answers to these seemingly minor trial ques- 
tions may be, surely it is unrealistic to handle them in 
this mechanical fashion.” A more sensible view is the 
notion that the judge should consider in each case 
whether the particular impeachment for inconsistency 
and the conflict in testimony or either of them, 
amounts in net effect to an attack on character for 
truth and should exercise his discretion accordingly to 
admit or exclude the character support. 

“Determination of admissibility generally rests with- 
in the sound discretion of the trial court.” State v. 
Brown, 190 Neb. 96, 206 N. W. 2d 331 (1973). The re- 
ception of evidence collateral to any issue in the case 
intended to affect the credibility of a witness falls with- 
in the discretion of the trial court and, absent an abuse 
of discretion, is not grounds for reversal. State v. Zobel, 
192 Neb. 480, 222 N. W. 2d 570 (1974); Hampton v. 
Struve, 160 Neb. 305, 70 N. W. 2d 74 (1955). We have 
also held that: “* * * the admission of prior consistent 
statements, after a witness has been impeached with a 
prior inconsistent statement, is largely a matter within 
the discretion of the trial court. Anderson v. Evans, 
168 Neb. 373, 96 N. W. 2d 44.” Siciunas v. Checker Cab. 
Co., Inc., 191 Neb. 766, 217 N. W. 2d 824 (1974). There 
is nothing in section 27-608(1), R. R. S. 1943, which 
removes or diminishes the large amount of discretion 
traditionally accorded the trial judge over the admis- 
sibility of evidence. 

We hold that under section 27-608(1), R. R. S. 1943, 
whether a showing of inconsistent statements by the 
witness is an attack on the credibility of the witness, 
and whether or not, after such a showing, evidence of 
the witness’ reputation for truth and veracity should be 
admitted, are matters for the sound discretion of the 
trial court. 
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We have reviewed the record before us and find no 
abuse of discretion by the District Court in refusing 
the testimony offered by the defendant concerning his 
reputation for truth and veracity. 

The judgment of the District Court is correct and is 


affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GEORGE EYNON, 
APPELLANT. 
250 N. W. 2d 658 


Filed February 23, 1977. No. 40867. 


1. Criminal Law: Limitations, Statute of: Arrest. Section 29-110, 
R. R. S. 1948, is a statute of limitations. The provision there- 
in for issuance of an arrest warrant is not a condition prece- 
dent to a prosecution. 

2. Statutes: Criminal Law: Trial: Burglary: Rape. An in camera 
hearing under the provisions of section 28-408.05, R. R. S. 1943, 
is not required in a prosecution for burglary with intent to com- 
mit rape. 

8. Criminal Law: Evidence: Trial: Intent. Evidence of other crimes 
is admissible where relevant and competent as proof of intent. 

4. Criminal Law: Burglary: Rape: Intent. An assault with intent 
to commit rape is not an essential element of the crime of bur- 
glary with intent to commit rape. The crime of burglary with 
intent to commit rape is complete when the entry is made with 
the necessary intent. 

5. Criminal Law: Trial: Evidence: Verdicts. In a criminal case 
this court will not interfere on appeal with a verdict of guilty 
based upon the evidence unless it is so lacking in probative force 
that it can say as a matter of law that it is insufficient to sup- 
port a verdict of guilty beyond a reasonable doubt. 

6. Criminal Law: Trial: Evidence: Witnesses: Statutes. A witness 
whose presence is shown by a party to be essential to the prose- 
cution of the cause may not be excluded from the courtroom 
under the provisions of section 27-615, R. R. S. 1948, during the 
testimony of other witnesses. 

7. Trial: Evidence: Statutes: Witnesses. In all cases in which 
evidence of character or a trait of character of a person is ad- 
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missible, proof may be made by testimony as to reputation or by 
testimony in the form of an opinion. On cross-examination, in- 
quiry is allowable into relevant specific instances of conduct. 
§ 27-405, R. R. S. 1948. 

8. Criminal Law: Words and Phrases. While there are in this 
state no common law crimes, the definition of an act forbidden 
by statute, but not defined by it, may be ascertained by refer- 
ence to the common law. 


Appeal from the District Court for Madison County: 
MERRITT C, WARREN, Judge. Affirmed. 


Kirby, Duggan & McConnell, for appellant. 


Paul L. Douglas, Attorney General, and Steven C. 
Smith, for appellee. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, 
McCown, NEwTon, CuLinton, and Bropxey, JJ. 


CLinton, J. 

Defendant Eynon was found guilty by a jury of a 
charge of burglary with intent to commit rape as de- 
fined by section 28-532, R. R. S. 1943, and was sentenced 
to a term of 18 months to 3 years in the Nebraska Pe- 
nal and Correctional Complex. On appeal to this court 
he makes the following assignments of error: (1) The 
trial court erred in refusing to dismiss the complaint 
for the reason that no warrant had been issued for the 
arrest of the defendant before trial. (2) The trial court 
failed to hold a pretrial hearing in accordance with the 
provisions of section 28-408.05, R. R. S. 1943, for the 
purpose of determining relevance of the victim’s or the 
defendant’s past sexual conduct. (3) The evidence was 
insufficient to sustain the conviction because there was 
no evidence of assault to commit rape and because the 
testimony of the prosecutrix was insufficiently cor- 
roborated. (4) The court erred in denying the motion 
of the defendant to exclude the prosecutrix from the 
courtroom during the testimony of other witnesses, in- 
cluding the testimony of the defendant. (5) The court 
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erred in permitting the county attorney to rebut evi- 
dence of the defendant’s reputation for nonviolence by 
allowing, during cross-examination of the character 
witness, inquiry as to his knowledge of the defendant’s 
previous convictions of crimes of violence. (6) The in- 
formation fails to state a crime because the new stat- 
utes defining sexual assault have repealed the statute 
defining rape and the failure of the Legislature to 
amend section 28-532, R. R. S. 1943, to substitute sexual 
assault for rape in that statute has the result of re- 
pealing the crime of burglary with intent to rape. We 
affirm. 

Defendant’s first assignment is founded upon the pro- 
visions of section 29-110, R. R. S. 1943, which states that 
no person shall be prosecuted for rape unless a com- 
plaint is filed within 3 years after the offense “and a 
warrant for the arrest of the defendant shall have been 
issued.” This contention is wholly frivolous. First of 
all, the defendant was not being prosecuted for the 
crime of rape. Secondly, section 29-110, R. R. S. 1948, 
is a statute of limitations which, among other things, 
defines what tolls the statute, to wit, filing of a com- 
plaint and issuance of a warrant. There is no limita- 
tion question in this case. The issuance of a warrant 
is not, as defendant seems to contend, a condition 
precedent to the court’s jurisdiction of the prosecution. 

The defendant’s second assignment rests upon the 
provisions of section 28-408.05, R. R. S. 1948, which 
provides for an in camera hearing “in a prosecution in 
a case of sexual assault” to determine the relevance of 
either the defendant’s or the victim’s past sexual con- 
duct. That statute is inapplicable because his was not 
a prosecution for sexual assault, nor a prosecution “un- 
der sections 28-401, 28-408.01 to 28-408.05, 28-409, and 
28-929” referred to in subsection (3) of section 28- 
408.05, R. R. S. 1943, prohibiting introduction of evi- 
dence of “Specific instances of prior sexual activity be- 
tween the victim and any person other than the de- 
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fendant . . . unless consent by the victim is at issue.” 

During the trial the court received evidence of a pre- 
vious incident in which the defendant entered the resi- 
dence of the victim of the current crime and allegedly 
committed a rape upon her. The evidence was admissi- 
ble for the purpose of showing the intent with which 
the breaking and entering was done in the present in- 
stance. Evidence of other crimes is admissible where 
relevant and competent as proof of intent. State v. 
Ray, 191 Neb. 702, 217 N. W. 2d 176. Previous to the 
admission of such testimony the prosecutrix in this case 
testified that in the instant case the defendant said, 
making apparent reference to the earlier incident, he 
was going to let her have it again. 

We now turn to the claim that evidence of an as- 
sault is necessary. An assault with intent to commit 
rape is not an essential element of the crime of bur- 
glary with intent to commit rape. The crime of bur- 
glary with intent to commit rape is complete when the 
entry is made with the necessary intent. 12 C. J. S, 
Burglary, § 2 b, c, p. 668. We note in passing that in 
this case the evidence of the necessary intent was sup- 
ported not only by the defendant’s statement previ- 
ously mentioned and the prior assault, but also by evi- 
dence of an actual assault in this case. The record is 
undisputed that defendant made a forced entry into the 
victim’s home through a window. 

The record shows that after the defendant left, the 
victim made an immediate complaint to the police. 
We add here that the statement just made is not to be 
taken to imply that the crime of burglary with intent 
to commit rape need necessarily be corroborated. We 
do not reach that question in this case. 

The evidence is clearly sufficient to support the ver- 
dict. “In a criminal case this court will not interfere 
on appeal with a verdict of guilty based upon the evi- 
dence unless it is so lacking in probative force that it 
can say as a matter of law that it is insufficient to 
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support a verdict of guilty beyond a reasonable doubt.” 
State v. Richards, 193 Neb. 345, 227 N. W. 2d 18. 

The defendant next contends that the court erred in 
not excluding the victim from the courtroom during the 
defendant’s testimony and that of other witnesses. Sec- 
tion 27-615, R. R. S. 1943, requires exclusion of wit- 
nesses, but contains three exceptions, one of which is 
“(3) a person whose presence is shown by a party to be 
essential to the presentation of his cause.” The record 
establishes that in this case the victim comes within 
the exception. 

The defendant called a witness who testified that the 
defendant did not have a reputation as a violent man. 
On cross-examination the county attorney asked the 
witness if he had knowledge of the defendant’s convic- 
tions on certain dates for assault and battery and 
malicious destruction of property. No objection was 
made to these questions, but even had objection been 
made, such objection would have been properly over- 
ruled. Section 27-405, R. R. S. 1943, provides in part: 
(1) In all cases in which evidence of character or a 
trait of character of a person is admissible, proof may 
be made by testimony as to reputation or by testimony 
in the form of an opinion. On cross-examination, in- 
quiry is allowable into relevant specific instances of 
conduct.” See, also, State v. Newte, 188 Neb. 412, 197 
N. W. 2d 403. 

The defendant next argues that repeal of the rape 
statute in effect repeals the crime of burglary with in- 
tent to commit rape. Although the crime of rape no 
longer exists, eo nomine, rape. in its former statutory 
and common law definition is still one of the offenses 
included in first degree sexual assault. § 28-408.03, R. 
R. S. 1943. There are two answers to the defendant’s 
contention. First, section 28-532, R. R. S. 1943, by its 
express terms includes not only burglary with intent to 
commit rape, but also burglary with intent to “commit 
any felony.” It is obvious there is no implied repeal of 
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section 28-532, R. R. S. 1943, even in part. Secondly, 
even though rape as such no longer exists, section 28- 
532, R. R. S. 1943, still refers to it as a crime. While 
there are in this state no common law crimes, the defi- 
nition of an act forbidden by statute, but not defined by 
it, may be ascertained by reference to the common 
law. State v. De Wolfe, 67 Neb. 321, 93 N. W. 746; 
State v. Coomes, 170 Neb. 298, 102 N. W. 2d 454. Sec- 
tion 28-532, R. R. S. 1943, makes it a crime to commit 
burglary with intent to rape. The definition of rape 
may be determined by reference to the common law. 
AFFIRMED. 


SHERMAN HUSKINSON, APPELLEE, v. LAMBERT H. VANDER- 


HEIDEN ET AL., APPELLANTS. 
251 N. W. 2d 144 


Filed March 2, 1977. No. 40631. 


1. Trial: Verdicts. A motion for a directed verdict admits for the 
purpose of decision the truth of all material and relevant evi- 
dence on behalf of the party against whom the motion is di- 
rected. 

Where the facts are conceded, undisputed, or 
are such that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the question, as 
a matter of law, rather than submit it to a jury for determina- 
tion. 

3. False Imprisonment: Damages. A private citizen who by af- 
firmative direction, persuasion, or request procures an unlawful 
arrest and detention of another is liable for false imprisonment. 

4. Trial: Verdicts: Damages. A verdict may be set aside as ex- 
cessive only when it is so clearly exorbitant as to indicate that 
it was the result of passion, prejudice, or mistake, or that 
it is clear that the jury disregarded the evidence or controlling 
rules of law. 


Appeal from the District Court for Antelope County: 
Merritt C. WarrEN, Judge. Affirmed. 
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Richard D. Sievers of Marti, Dalton, Bruckner, O’Gara 
& Keating, for appellants. 


George H. Moyer, Jr., of Moyer, Moyer & Egley, for 
appellee. 


Heard before SPENCER, BOSLAUGH, and CLINToN, JJ., 
and HAMILTON and WinpRouM, District Judges. 


HAMILTon, District Judge. 

This action was commenced by appellee, Sherman 
Huskinson, for false arrest and imprisonment against 
the defendant, Lambert H. Vanderheiden, and his em- 
ployer, Flobert Industries, Incorporated. The trial 
judge ruled that appellee’s arrest was unlawful as a 
matter of law and so instructed the jury which re- 
turned a verdict against the appellants in the sum of 
$5,000. 

The case arose from a contractual dispute. Flobert 
Industries, Incorporated, of Elgin, Nebraska, and A & 
K Railroad Materials, Inc., of Clearfield, Utah, entered 
into a contract on January 30, 1973. This contract re- 
quired Flobert Industries to sell A & K a certain 
amount of relay rails salvaged from a discontinued rail- 
road. The contract specified for a $20,000 downpay- 
ment, which was made, and “balance to be paid before 
material is removed from premises.” 

The procedure followed was that A & K employees 
or agents would load material from a stock pile site 
near Elgin, Nebraska, then take the load to Elgin Mills 
to be weighed. The cost of the load would be deducted 
from the $20,000 downpayment. This procedure was 
followed until appellee, a truck driver for A & K, ar- 
rived for the 17th load. The record indicates that load 
17 used up the $20,000 downpayment and left a balance 
owing of $725.04. 

There is a dispute in the testimony concerning the 
circumstances surrounding load 17. The appellee de- 
nies having any conversation with Mr. Vanderheiden 
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in the afternoon when he weighed his load, however 
Vanderheiden testified that he spoke with appellee 
after load 17 was weighed and told him not to leave 
until there were funds to pay for the load, and that 
appellee said he would stay in town. There is a certain 
amount of confusion and contradiction in the testimony 
of Vanderheiden regarding the instructions to appellee 
concerning the movement of load 17. All of said testi- 
mony is denied by appellee. 

The evidence reflects that appellee stayed in town 
at the local motel and departed somewhere near 10 a.m. 
the following morning toward the direction of Schuyler, 
Nebraska. The appellee was stopped near Schuyler at 
about noon by the Nebraska Highway Patrol and taken 
to the sheriff’s office in Schuyler, where, according to 
the evidence, he was relieved of his belongings and was 
under arrest from 12:31 p.m. to 3:42 p.m. 

The appellee was stopped and arrested as a result of 
a radio broadcast advising that the appellee had left 
Elgin without paying for a load of rails. Vanderheiden 
acknowledges calling the Nebraska Highway Patrol 
stating that a load of iron had left town without pay- 
ment and that he wanted the man apprehended, giving 
a license number and a description of the truck. 

The trial judge’s ruling on the motion for a directed 
verdict on the lawfulness of the arrest was based upon 
the fact that the evidence established that no felony 
had been committed. The trial judge concluded that 
the evidence supported the fact that title had passed to 
appellee’s employer, and even accepting Vanderheiden’s 
testimony as true, there was no crime of grand larceny 
committed. 

The principal contention of appellants is that the 
trial judge erred in ruling as a matter of law that ap- 
pellee’s arrest was unlawful. 

It is a well-established principal of law that where 
different minds may draw different conclusions or in- 
ferences, or where there is a conflict in the evidence, 
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the matter at issue must be submitted to the jury. 
Sacher v. Petersen, 184 Neb. 305, 167 N. W. 2d 384 
(1969). 

It is also true that a motion for a directed verdict 
admits for the purpose of decision the truth of all ma- 
terial and relevant evidence on behalf of the party 
against whom the motion is directed, and he is en- 
titled to have every controverted fact found in his fa- 
vor, and have the benefit of fair inferences deducible 
from the evidence. Jarosh v. Van Meter, 171 Neb. 61, 
105 N. W. 2d 531 (1960). 

Where the facts are conceded, undisputed, or are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the 
question, as a matter of law, rather than submit it to a 
jury for determination. Thomas v. Owens, 169 Neb. 
369. 99 N. W. 2d 605; Wylie v. Czapla, 168 Neb. 646, 97 
N. W. 2d 255. 

A false imprisonment consists in the unlawful re- 
straint against his will of an individual’s personal lib- 
erty and any intentional conduct that results in the 
placing of a person in a position where he cannot ex- 
ercise his will in going where he may lawfully go. 
Schmidt v. Richman Gordman, Inc., 191 Neb. 345, 215 
N. W. 2d 105; Cimino v. Rosen, 193 Neb. 162, 225 N. 
W. 2d 567. A private citizen who by affirmative di- 
rection, persuasion, or request procures an unlawful ar- 
rest and detention of another is liable for false im- 
prisonment. Jensen v. Barnett, 178 Neb. 429, 134 N. 
W. 2d 53. 

In order to attach liability to appellants it was nec- 
essary to prove the unlawfulness of the arrest as pro- 
vided for in section 29-402, R. R. S. 1943, which permits 
arrest by persons other than police officers. The ar- 
rest by a law enforcement officer without a warrant 
pursuant to and instigated by a private citizen must 
have a basis in fact, establishing that a petit larceny or 
a felony has been committed, and there is reasonable 
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ground to believe the person arrested guilty of such 
offense. § 29-402, R. R. S. 1943. 

Since the evidence is undisputed that the value of 
load 17 exceeded the jurisdictional limits of petit lar- 
ceny, the question presented to the trial judge was 
whether the crime of grand larceny had been com- 
mitted. 

In order to commit a larceny as defined in section 
28-506, R. R. S. 1943, the person must steal goods or 
chattels “the property of another.” The trial judge in 
finding that title had passed to the appellee’s employer 
negates the larceny if it finds support in the evidence. 

The contract for the sale of the material provides: 

“The buyer, A & K Railroad Materials, Inc., will se- 
lect from a designated storage inventory the above ma- 
terials. The above-mentioned material will be loaded 
on buyer’s equipment at no cost to seller, and will re- 
mit on the basis of $40.00 per net ton, plus a $2.00 per 
net ton transportation allowance on all the mentioned 
material. The above material will be loaded and scaled 
at Elgin Mills. All material will be loaded from the 
agreed stockpile within a reasonable length of time 
and the area restored to a condition satisfactory to the 
seller after completion of agreement. 

“Seller hereby acknowledges an advance payment of 
$20,000.00, balance to be paid before material is re- 
moved from the premises.” 

It is true that the Uniform Commercial Code con- 
trols. Section 2-401, U. C. C., provides in part: ‘“(1) 
* * * title to goods passes from the seller to buyer in 
any manner and on any conditions explicitly agreed on 
by the parties. 

“(2) Unless otherwise explicitly agreed title passes 
to the buyer at the time and place at which the seller 
completes his performance with reference to the physi- 
cal delivery of the goods * * *.” 

The contract does not explicitly refer to the passage 
of title, therefore title passes under section 2-401, U. 
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C. C., subsection (2), upon the physical delivery of the 
goods. 

The undisputed evidence reflects that appellee was 
permitted to load the iron from the designated stock 
pile, and accepting appellants’ version as true was per- 
mitted to leave the Elgin scale conditionally. 

The physical delivery of the iron was completed and 
the seller completed performance when the goods were 
loaded and scaled, and permission granted to leave the 
premises. The attempt to unilaterally amend the con- 
tract with regard to payment was a nullity and at 
most amounted to an attempt to retain a security in- 
terest in the goods. Ownership of the goods having 
passed to A & K, the appellee having come into pos- 
session of the goods lawfully had every right to leave 
town not having committed any crime. 

The undisputed and conceded facts establish that no 
felony had been committed, therefore it is unnecessary 
to discuss the reasonableness of appellants’ actions. 

Appellants assert that the trial judge erred in not 
submitting the defense of probable cause pursuant to 
section 29-402.01, R. R. S. 1943, which provides: “A 
peace officer, a merchant, or a merchant’s employee 
who has probable cause for believing that goods held 
for sale by the merchant have been unlawfully taken 
by a person and that he can recover them by taking 
the person into custody may, for the purpose of at- 
tempting to effect such recovery, take the person into 
custody and detain him in a reasonable manner for a 
reasonable length of time. Such taking into custody 
and detention by a peace officer, merchant, or mer- 
chant’s employee shall not render such peace officer, 
merchant, or merchant’s employee criminally or civilly 
liable for slander, libel, false arrest, false imprisonment, 
or unlawful detention.” 

The fallacy of appellants’ argument lies in the fact 
that ownership of the iron had already passed from the 
appellants to A & K, making the statute inapplicable, 
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and for the further reason that section 29-402.01, R. R. 
S. 1943, by its plain terms is a statute enacted for the 
protection of merchants from shoplifters. The appel- 
lants were not merchants with goods for sale as con- 
templated by the statute, nor did the statute apply 
where ownership of the goods was not with the parties 
claiming protection under the statute. 

Appellants assert that the verdict is excessive re- 
quiring a new trial or remittitur. “A verdict may be 
set aside as excessive only when it is so clearly ex- 
orbitant as to indicate that it was the result of passion, 
prejudice, or mistake, or that it is clear that the jury 
disregarded the evidence or controlling rules of law.” 
Schmidt v. Richman Gordman, Inc., 191 Neb. 345, 215 
N. W. 2d 105. See, also, Fridley v. Brush, 161 Neb. 318, 
73 N. W. 2d 376. 

There is evidence that appellee suffered a loss of 
$455, the value of working time or earnings lost. The 
evidence with respect to physical discomfort and mental 
anguish is not overwhelming but does reflect that ap- 
pellee suffered in both respects. The record on the 
other hand is devoid of any evidence that would tend to 
inflame the passions or prejudices of the jury. There is 
no absolute or accurate method to determine mental 
anguish since the basis for it rests within the mind 
where it is conceived. In awarding damages for physi- 
cal discomfort and mental anguish a jury must rely 
on the totality of the circumstances surrounding the 
incident, the credibility of the evidence and witnesses, 
and the weight to be given to all these factors rests in 
the sound discretion of the jury. This court is reluc- 
tant to interfere with a jury verdict where the law 
provides no accurate measurement. 

The assignments of error are without merit and the 
judgment of the District Court is affirmed. 

AFFIRMED, 
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SCHULER-OLSEN RANCHES, INC., A CORPORATION, APPELLEE, 
v. MarcaretT E. GARVIN, APPELLANT, IMPLEADED WITH 
Dona.p A. NELSON, APPELLEE. 

250 N. W. 2d 906 


Filed March 2, 1977. No. 40641. 


1. Property: Deeds: Vendor and Purchaser: Crops. Growing crops 
are a part of the real estate and pass to the grantee named in 
a deed of conveyance unless reserved. 

2. Trial: Judgments. The judgment of a trial court in an action 
at law where the jury has been waived has the effect of a jury 
verdict and it will not be set aside on appeal unless clearly wrong. 

3. Leases: Covenants: Encumbrances. An outstanding leasehold 
interest is an encumbrance and is within a covenant against 
encumbrances. 

4, Deeds: Covenants: Encumbrances: Actions. A covenant in a 
deed that the premises are free from encumbrances, if untrue, 
is broken as soon as made, and the grantee’s right of action 
against the grantor at once accrues thereon. 


Appeal from the District Court for Morrill County: 
ALFRED J. Kortum, Judge. Affirmed. 


Oscar A. Drake, for appellant. 


Russell E. Lovell and Russell E. Lovell, II, for appellee 
Schuler-Olsen Ranches, Inc. 


Atkins, Ferguson, Hahn & Coll, for appellee Nelson. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NewrTon, CLINTON, and BropkEy, JJ. 


Waite, C. J, 

The plaintiff, Schuler-Olsen Ranches, Inc. (herein- 
after referred to as “Schuler’”), commenced this action 
against the defendant, Margaret E. Garvin, and the de- 
fendant Donald A. Nelson, seeking a judgment declar- 
ing that it was the absolute owner of wheat growing on 
a ranch which it had purchased from Mrs. Garvin by 
reason of its purchase of the ranch, and that Nelson’s 
lease on the ranch had expired and that Nelson was 
not entitled to the wheat. Schuler asked that the court 
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order Nelson to refrain from claiming ownership of 
the wheat and to execute appropriate instruments to 
convey sole title to the wheat to Schuler. In the al- 
ternative, should the court find ownership of the wheat 
to be in Nelson pursuant to his lease with Mrs. Garvin, 
Schuler asked for a judgment declaring that by virtue 
of the existence of Nelson’s leasehold interest in the 
wheat, Mrs. Garvin breached the warranty of title pro- 
vision in the warranty deed she conveyed to Schuler, 
and that Schuler is therefore entitled to a judgment 
against Garvin for the value of the tenant’s share of 
the wheat. 

In defense to Schuler’s claim, the defendant Garvin 
contended that she had conveyed full and good title to 
Schuler as Nelson did not have a bona fide entitlement 
to the wheat since his leasehold interest had expired 
at the time of the conveyance. Defendant Nelson con- 
tended that he had a valid leasehold interest in the 
wheat on the ranch by virtue of his lease with Mrs. 
Garvin or by virtue of an oral lease by Mrs. Garvin ex- 
tending the terms of the written lease until the crops 
were harvested. 

The case was tried to the court. The court found 
that Mrs. Garvin purported to sell, by contract and 
warranty deed, the real estate involved here and all 
growing crops thereon to Schuler. The court found that 
the entire wheat crop on the ranch sold to Schuler by 
Mrs. Garvin was subject to a valid farm lease agree- 
ment between Mrs. Garvin and Nelson, and that, under 
the customary farm practices and under the farm lease 
agreement, Nelson is entitled to two-thirds of the 
wheat. The court further found that the Nelson lease- 
hold interest in the wheat constituted a breach in the 
warranties in the deed and contract of sale between 
Mrs. Garvin and Schuler and that Schuler had been 
damaged in the sum of $7,729.20. The court rendered 
judgment in favor of Schuler, and against Mrs. Garvin 
in the sum of $7,729.20, and further rendered judgment 
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that Nelson is entitled to possession of the wheat as 
evidenced by the warehouse receipts held jointly be- 
tween Schuler and Nelson. The defendant Garvin ap- 
peals the findings and judgment of the District Court. 
We affirm. 

The factual background of this dispute is as follows: 
On October 1, 1973, Mrs. Garvin contracted to sell a 
ranch located in Morrill County, Nebraska, to Schuler. 
On March 1, 1974, the settlement date in the contract, 
Mrs. Garvin found it impossible to tender possession of 
the ranch to Schuler because Nelson was in possession 
by virtue of a written lease and he refused to rede- 
liver possession of the premises to either Mrs. Garvin 
or Schuler. The reason for this refusal was that he 
had planted approximately 145 acres of winter wheat 
in the fall of 1973, to be harvested in July 1974, and 
that he claimed ownership of two-thirds of this wheat. 

On March 8, 1974, Mrs. Garvin filed a complaint 
against Nelson in the county court of Morrill County 
for forcible detention seeking restitution of the leased 
premises. This matter was settled out of court by the 
parties prior to trial, by Nelson surrendering the prem- 
ises, and by Garvin dismissing the complaint. On April 
5, 1974, Mrs. Garvin’s husband and her attorney drove 
to the ranch, inspected the premises, and padlocked the 
dwelling thereon. On April 8, 1974, the sale of the 
ranch was closed with Schuler paying the balance due 
on the purchase price and Mrs. Garvin delivering a war- 
ranty deed to Schuler. Immediately thereafter Schuler 
went into possession, 

In July 1974, when Schuler commenced harvesting the 
wheat on the ranch, the wife of defendant Nelson stood 
in front of the combines to prevent the harvest. She 
demanded that they stop combining because the wheat 
belonged to the Nelsons. Schuler had law enforcement 
officers called in an attempt to remove the Nelsons, 
but the sheriff took no action. Thereafter, an agree- 
ment was worked out with the Nelsons by Schuler’s at- 
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torney permitting the harvesting of the wheat. The 
harvested wheat was taken to a grain company in 
Bridgeport, Nebraska, and stored in the names of 
Schuler and Nelson. Since Nelson was only claiming 
two-thirds of the wheat, a tenant’s share, Schuler was 
allowed to take the uncontested one-third of the wheat 
from storage and sell it. This litigation followed. 

It is settled law in Nebraska that growing crops are 
a part of the real estate and pass to the grantee named 
in a deed of conveyance unless reserved. Dixon v. 
O’Connor, 180 Neb. 427, 143 N. W. 2d 364 (1966); Kobza 
v. Spath, 166 Neb. 623, 90 N. W. 2d 246 (1958); In re 
Estate of Andersen, 83 Neb. 8, 118 N. W. 1108 (1908). 
The deed given to Schuler by Mrs. Garvin contained no 
reservation of crops and thus the growing crops on the 
described real estate were conveyed to Schuler with the 
real estate. 

The warranty deed given to Schuler by Mrs. Garvin 
contained the following provision: “And the grantor 
does hereby covenant with the grantee and with gran- 
tee’s heirs and assigns that grantor is lawfully seised of 
said premises; that they are free from encumbrances 
(no exceptions); that grantor has good right and law- 
ful authority to convey the same; and that grantor 
warrants and will defend the title to said premises 
against the lawful claims of all persons whomsoever.” 
The words “no exceptions” were a typewritten addition 
to this printed clause in the deed. 

The District Court found that the entire wheat crop 
was sold by Mrs. Garvin to Schuler subject to a valid 
farm lease between Mrs. Garvin and Nelson, and that 
under customary farm practices and the farm lease 
agreement, Nelson was entitled to a tenant’s share of 
the wheat. “The judgment of a trial court in an action | 
at law where the jury has been waived has the effect 
of a jury verdict,and it will not be set aside on appeal 
unless clearly wrong.” Mickelson & Mickelson Hay 
Contractors v. Christensen, ante p. 34, 246 N. W. 2d 655 
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(1976). See, also, Crane Co. v. Roberts Supply Co., 
196 Neb. 67, 241 N. W. 2d 516 (1976). “It is not the 
province of this court in reviewing the record in an 
action at law to resolve conflicts in or weigh the evi- 
dence.” H. D. Fager Oil Co., Inc. v. Vanice, 192 Neb. 
789, 224 N. W. 2d 372 (1974). “The credibility of wit- 
nesses and the weight to be given their testimony are 
for the triers of fact.” First Nat. Bank of Omaha v. 
First Cadco Corp., 189 Neb. 734, 205 N. W. 2d 115 (1973). 

The record shows that on February 7, 1968, Nelson 
received a 3-year lease on Mrs. Garvin’s ranch. On 
February 9, 1968, Oscar Drake, attorney for Mrs. Gar- 
vin, requested from Nelson an amendment to this lease 
to permit Mrs. Garvin’s previous tenant to reenter the 
land and harvest the wheat crop he had planted the 
previous fall. Mr. Nelson testified that Mrs. Garvin 
visited the leased premises toward the end of the first 
lease, at which time he was planting wheat in the fall 
of 1970, to be harvested in 1971, after his lease was to 
terminate. On October 22, 1970, Nelson was given a 
new 3-year lease by Mrs. Garvin. This lease, which 
was to terminate on March 1, 1974, contained no pro- 
vision concerning the possession of crops planted dur- 
ing the lease term which were to be harvested after 
the lease had terminated. There is no evidence in the 
record that Nelson was directed not to plant a wheat 
crop in the fall of 1973 by Mrs. Garvin. 

As the 1970 lease was nearing its end, the Nelsons 
sought to purchase the ranch they were leasing from 
Mrs. Garvin. On September 14, 1973, the Nelsons drove 
to the Garvin residence in Kearney to discuss selling 
the ranch. Mr. and Mrs. Nelson testified that during 
these conversations they reminded the Garvins that if 
they did not get to purchase the ranch, two-thirds of 
the wheat and various improvements on the ranch be- 
longed to them. Mr. Nelson testified.that the Garvins 
responded, “ “Yes. We know that, Don. Yes, we know 
that. ” Mrs. Nelson testified they told the Garvins 
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that they had been busy planting wheat prior to the 
visit and that they had been rained out, and so had a 
chance to come down and visit. 

There was testimony that in western Nebraska, 
wheat is customarily planted on a dry-land farming 
operation around the tenth of September of the year 
and harvested the following July. Mr. Arthur Erick- 
son, a 60-year-old resident of Morrill County, and engaged 
in the banking business for over 50 years, testified that 
he had loaned out money on wheat during this period. 
He testified that based upon his experience the custom 
in this area was that the tenant harvests the wheat 
which he summer fallowed and planted, even though 
the lease expires. He testified that such wheat is the 
property of the tenant and that he loans out money 
on that basis. 

On October 1, 1973, Mrs. Garvin sold the ranch to 
Schuler. Francis Garvin, Mrs. Garvin’s husband, testi- 
fied that at the September 14, 1973, meeting with the 
Nelsons there was no mention of wheat, nor had the 
wheat been previously discussed. He testified that the 
first time wheat was mentioned by Nelson was on 
October 2 or 3, when he asked him, “ ‘What about my 
wheat” ”; he testified that he replied, “ ‘I don’t know 
anything about your wheat.’ ” 

Mr. Schuler testified that at the time of the execu- 
tion of the contract he was aware there was a 101- 
acre wheat allotment on the ranch. He testified that 
the wheat crop on the ranch was discussed during his 
negotiations with the Garvins. In making his decision 
on his offer, he stated that he allocated between $12,000 
and $13,000 for the growing wheat. 

There was sufficient evidence to support the District 
Court’s finding that under his lease agreement with 
Mrs. Garvin, and under customary farm practices, Nel- 
son had a valid interest in a tenant’s share of the wheat 
crop which was growing on the Garvin ranch at the 
time it was sold to Schuler. 
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An outstanding leasehold interest is an encumbrance 
and is within a covenant against encumbrances. Albin 
v. Parmele, 73 Neb. 663, 103 N. W. 304 (1905); Grand 
Island Hotel Corp. v. Second Island Development Co., 
191 Neb. 98, 214 N. W. 2d 253 (1974). A covenant in a 
deed that the premises are free from encumbrances, if 
untrue, is broken as soon as made, and the grantee’s 
right of action against the grantor at once accrues 
thereon. Brass v. Vandecar, 70 Neb. 35, 96 N. W. 1035 
(1903); Bryant v. Mosher, 96 Neb. 555, 148 N. W. 329 
(1914). 

The interest of Nelson in the wheat crop was an en- 
cumbrance upon the title conveyed to Schuler, and as 
such constituted a clear breach of Mrs. Garvin’s war- 
ranty of full and good title, entitling Schuler to appro- 
priate damages. 

The District Court found that Schuler was entitled 
to damages against Mrs. Garvin in the amount of 
$7,729.20. The evidence showed that the July 1974 har- 
vest reaped 3,392.16 bushels of wheat and that the ex- 
penses of harvesting incurred by Schuler and Nelson 
was $1,542.70. There was evidence that the cash price 
for wheat futures on July 10, 1974, varied from $4.25 
to $4.30 per bushel; on July 11 from $4.22 to $4.31; and 
on July 12, from $4.37 to $4.52 per bushel. Emmett 
Smith, a grain dealer in Bridgeport, Nebraska, testified 
that he purchased No. 1 wheat, similar to that involved 
here, on July 10, 11, and 12, 1974, and paid between 
$4.05 and $4.20 per bushel. The District Court found 
that the value of the wheat at the time of harvest was 
$4.10 per bushel. The court determined Schuler’s dam- 
ages as follows: Two-thirds of the wheat harvested 
(2/3 X 3,392.16 = 2,261.44 bushels) times $4.10 per bushel 
(2,261.44 < $4.10 = $9,271.90) minus the harvesting ex- 
pense, $9,271.90 — $1,542.70 = $7,729.20). There is ample 
evidence to support the District Court’s determination 
of damages sustained by Schuler as a result of Mrs. 
Garvin’s breach of warranty. 
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The judgment of the District Court is correct and is 
affirmed. 
AFFIRMED. 


Howarp BONSALL, DOING BUSINESS AS THE BoNSALL Com- 
PANY, APPELLEE, V. KRISTINA M. STERRETT ET AL., APPEL- 
LANTS, IMPLEADED WITH ROBERT RIDER, DOING BUSINESS AS 


RIDER DRILLING Co., APPELLEE. 
250 N. W. 2d 910 


Filed March 2, 1977. No. 40713. 


Appeal and Error: Mechanics’ Liens: Equity: Evidence: Witnesses. 
When an action in equity is appealed, it is the duty of this 
court to try the issues de novo and to reach an independent 
conclusion without reference to the findings of the District 
Court. Where in such a case the trial court has made a per- 
sonal examination of the physical facts, and where, in the same 
case, the oral evidence in respect of material issues is so con- 
flicting that it cannot be reconciled, this court will consider the 
fact that such examination was made and that the trial court 
observed the witnesses and their manner of testifying, and must 
have accepted one version of the facts rather than the opposite. 


Appeal from the District Court for Cheyenne County: 
Joun D: Knapp, Judge. Affirmed. 


Gerald E. Matzke of Martin, Mattoon & Matzke, for 
appellants. 


Peetz, Dorwart & Peetz, for appellee Bonsall. 


Richard H. Williams of Nelson, Harding, Marchetti, 
Leonard & Tate, for appellee Rider. 


Heard before SPENCER, BosLAUGH, and CLINTON, JJ., 
and HamiLton and WinprRuM, District Judges. 


HamittTon, District Judge. 

This is an action brought by Howard Bonsall, doing 
business as The Bonsall Company, to foreclose a me- 
chanic’s lien in the amount of $5,238.09, against real 
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property owned by the appellants, Kristina M. Ster- 
rett, Ray Sterrett, Olava Hansen, and Albert Michael 
Sterrett. 


Appellee contracted in writing to construct a swim- 
ming pool for appellants at the mobile home park of 
the appellants in Sidney, Nebraska. The construction 
contract provided for a contract price of $21,441, to 
be paid in three payments, the final payment payable 
on completion of the contract. Approximate comple- 
tion date of the contract was June 7, 1973, with the 
provision that the pool would be deemed completed 
when “plastering or painting is done and equipment 
installed.” 

The first two payments were made on the contract 
as agreed. Defendants refused to pay the balance due 
claiming that the painting was not completed and the 
equipment to operate the pool was not hooked up. 

The issues tried to the District Court were whether 
the plaintiff completed his contract and substantially 
constructed the pool in the manner agreed to by the 
plaintiff. 

The trial court found that plaintiff substantially com- 
pleted his contract; that the omissions and defects in 
plaintiff's performance were slight; and that defend- 
ants were entitled to $25.73 set off for some minor items 
not delivered by plaintiff. The trial court allowed the 
mechanic’s lien and recovery of judgment therein in the 
sum of $5,212.36. 

The defendants assign as error that the decision of 
the trial court finding that plaintiff had substantially 
performed the contract was contrary to law and said 
finding was not sustained by sufficient evidence. 

The defendants’ evidence consisted principally of the 
testimony by Kristina M. Sterrett of alleged defects 
and omissions on the part of the contractor, in addition 
to the testimony of Ray Sterrett concerning the cost 
of correcting the claimed defects. The testimony of 
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Howard Bonsall and his employees directly contradict 
each claimed defect and omission. 

The trial judge, in addition to hearing the testimony 
of the witnesses, personally inspected the premises and 
found that the contractor had substantially performed 
the contract, and nothing in the record justifies a con- 
trary conclusion by this court. 

“When an action in equity is appealed, it is the duty 
of this court to try the issues de novo and to reach an 
independent conclusion without reference to the find- 
ings of the District Court. Where in such a case the 
trial court has made a personal examination of the 
physical facts, and where, in the same case, the oral 
evidence in respect of material issues is so conflicting 
that it cannot be reconciled, this court will consider 
the fact that such examination was made and that such 
court observed the witnesses and their manner of tes- 
tifying, and must have accepted one version of the facts 
rather than the opposite.” Satterfield v. Dunne, 180 
Neb. 274, 142 N. W. 2d 345. This court reached the 
same conclusion in Cape Co. v. Wiebe, 196 Neb. 204, 
241 N. W. 2d 830. 

No useful purpose would be served by detailing the 
conflicting testimony of the witnesses. The trial court’s 
observations of the witnesses and the premises control 
the conflicting contentions. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v, ALEX V. Horn, 
APPELLANT, 
250 N. W. 2d 912 


Filed March 2, 1977. No. 40733. 


1. Criminal Law: Appeal and Error: Misdemeanors: Courts. In 
criminal misdemeanor cases, appeals to the District Court are 
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heard upon the record and the District Court is not permitted 
to receive additional evidence. 

2. Criminal Law: Appeal and Error: Attorney and Client. Where 
a defendant voluntarily chooses to represent himself at trial, 
his conviction will not be reversed by this court on the ground 
that the trial court did not take adequate precautions to pro- 
tect his rights when the defendant received a fair trial and a 
fair opportunity to present his side of the case. 

3. Criminal Law: Trial: Evidence. Errors in ruling on the admissi- 
bility of evidence which do not injuriously affect the substan- 
tial rights of an accused are not grounds for reversal. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Paul M. Conley, for appellant. 


Charles Humble and Norman Langemach, Jr., for ap- 
pellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CiLinron, and BropkeEy, JJ. 


BrovkEy, J. 

Defendant, Alex V. Horn, appeals to this court from 
a judgment entered by the District Court for Lan- 
caster County affirming his conviction in the municipal 
court of Lincoln, Lancaster County, Nebraska, for vio- 
lation of an ordinance of that city making it illegal 
“* * * to fire or discharge any gun or firearm, in- 
cluding any pistol, revolver, shotgun or rifle, within the 
corporate limits, or on any property of the City of Lin- 
coln outside of the corporate limits.” The penalty set 
in the ordinance for the violation thereof is imprison- 
ment in the city jail for a period not to exceed 6 months, 
or by a fine not to exceed $500 and costs, or both. See 
§§ 9.28.010 and 30.04.040, Lincoln Municipal Code. Fol- 
lowing appellant’s plea of not guilty to the charge, the 
matter was tried to the court. Appellant concedes in 
his brief that he did not seek counsel in the municipal 
court proceedings, and voluntarily chose to represent 
himself at his trial. After taking evidence from both 
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sides, the appellant was found guilty of the ordinance 
violation and was sentenced to pay a fine of $150 and 
costs. In the hearing in District Court on appeal, the 
court reviewed the case on the record from the munici- 
pal court, and correctly refused to hear additional evi- 
dence. § 29-613, R. R. S. 1943; Phillippe v. Barbera, 
195 Neb. 727, 240 N. W. 2d 50 (1976); State v. Clark, 
194 Neb. 487, 233 N. W. 2d 898 (1975). The District 
Court affirmed the conviction of the appellant and im- 
posed the identical sentence of the municipal court. We 
affirm. 

Although appellant assigns as error in his appeal to 
this court that there was insufficient evidence in the 
trial court to sustain a finding of guilt, and also that 
the sentence was excessive, the main thrust of his com- 
plaint is that the trial court did not protect the appel- 
lant’s rights to a sufficient degree, considering he was 
not represented by an attorney during the proceedings, 
and was, in fact, representing himself. Appellant 
claims that the trial court erred in failing to explain 
the procedure of trial to the accused and in allowing 
the prosecutor to ignore settled rules of evidence. He 
also claims that the District Court, on appeal, erred in 
not permitting further evidence to be introduced at the 
appellate level and in wrongfully ri the pro- 
cedure to be followed. 

We have carefully reviewed the entire econ in this 
case and find that the evidence contained therein is 
more than ample to sustain the conviction of the de- 
fendant for the offense with which he was charged. Of- 
ficers of the Lincoln police department were called to 
appellant’s premises at 1415 South 7th Street in Lin- 
coln, Nebraska, on April 18, 1975, on a complaint that a 
shotgun was discharged within the city limits. It ap- 
pears from the record that a new employee of City 
Sanitary Garbage, which collects refuse in the City of 
Lincoln, had attempted to pick up appellant’s garbage, 
apparently unaware that on prior occasions there had 
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been trouble between the appellant and the company 
regarding claimed trespasses on appellant’s property, 
and that the company had ceased making collections of 
garbage at that address but had failed to inform the 
new employee of that fact. Appellant came out of his 
house with a shotgun, pointed it at the new employee, 
and told him to drop his bucket and run, which he 
did. He returned shortly thereafter with some other 
employees of the garbage company, but at the time 
of the incident in question they were not on the 
property of the appellant, but were in the alley behind 
appellant’s residence. Appellant again threatened the 
employees with his shotgun, assured them that he was 
serious in his threat to shoot them, and to prove his 
point discharged the shotgun into the air. Not only 
did the employees testify at the trial that appellant had 
indeed fired the shotgun into the air, but the appellant 
himself admitted that he had done so. 

In defense of his actions, appellant claimed that he 
had a right to protect his property, and also that he 
fired his shotgun in self-defense. Even assuming that 
one of the employees may have trespassed on his prop- 
erty on the occasion in question, at the time of the fir- 
ing of the shotgun the employees were no longer tres- 
passing upon his property; and, in any event, the mere 
trespass, inadvertent in this case, would not by any 
stretch of the imagination serve as justification for ap- 
pellant firing his shotgun. Appellant also claimed that 
the employees of the company were threatening to do 
damage to his shrubbery, but this allegation was de- 
nied by all the employees. Even if it were true, it 
would in no manner suffice as justification for the dis- 
charge of the weapon, and could not justify the dis- 
charge of the weapon by the appellant under a claim 
of self-defense. The evidence sustaining the conviction 
of the appellant was clearly sufficient. 

We also dispose of the claim that the sentence was 
excessive by pointing out that the maximum permissible 
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sentence under the ordinance was not to exceed 6 
months in the city jail or by a fine not to exceed $500, 
or both. The fine imposed upon the defendant in this 
case was $150, clearly within the permissible range of 
the authorized fines. Considering the gravity of the of- 
fense, we do not feel that a fine of $150 under the cir- 
cumstances was excessive. 

We turn now to the principal issue in the appeal, 
which deals with the duty of the court to assist and pro- 
tect a defendant who chooses to represent himself. No 
complaint is made in this appeal as to the failure of 
the court to appoint counsel for the defendant, who 
chose to represent himself, but the complaint appears 
to be that the judges in the two courts did not go far 
enough in protecting his interests. We have reviewed 
the record of the trial in municipal court and find that 
although it is true that the trial judge did sustain 
numerous objections on the part of the city attorney 
to questions asked of witnesses by the appellant, it ap- 
pears that the sustaining of the objections by the court 
was proper, and that the matters inquired of were not 
relevant or material. In several instances the court 
did not. sustain objections made by the city attorney. 
We have searched the entire record and do not find any 
instances of objections made by the appellant. On at 
least two occasions, references were made to extending 
the appellant latitude in his questioning because of his 
not being represented by counsel. There was ample 
and sufficient testimony by witnesses at the trial to 
sustain the conviction of the defendant, which evidence 
was properly admissible, even if it had been objected 
to by a counsel employed by defendant. The trial 
court allowed appellant a great deal of latitude in pre- 
senting his evidence. 

Moreover, on appeal, the District Judge allowed ap- 
pellant more than one opportunity to secure counsel, 
but he failed to do so. He gave the appellant a full 
opportunity to present his case under the rules of law 
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applicable to appeals in criminal matters from munici- 
pal court. The District Court was also correct in in- 
forming appellant that the trial on appeal would be 
on the record from the municipal court and that the 
court was not permitted to receive additional evidence. 
Although counsel for appellant contends this was er- 
ror, we believe he was confusing the rule in appeals in 
civil matters with the rule applicable to appeals in 
criminal matters. State v. Clark, supra; Phillippe v. 
Barbera, supra. Notwithstanding this fact, the trial 
court gave the appellant full and ample opportunity to 
tell his entire story about what had transpired at the 
time of his sentencing, and undoubtedly was aware of 
all the facts claimed by appellant which could con- 
ceivably be a defense to the charge against him, al- 
though, under the rules above stated, he could not law- 
fully receive appellant’s statement as evidence in the 
appeal. 

The only case cited by appellant in support of his 
claim that the trial court did not sufficiently protect 
his rights is Grubbs v. State of Indiana, 255 Ind. 411, 
265 N. E. 2d 40 (1970). The court in that case stated 
that a trial court cannot sit idly by when a defendant 
represents himself, but must actively direct the course 
of the trial so as to protect the ultimate purpose of 
that trial, which is to bring about a decision by the 
judge or jury which is based upon relevant and non- 
hearsay evidence. The court held that the trial court 
should not permit the prosecutor to ignore settled rules 
of evidence. However, we are impressed by the lan- 
guage of Judge Arterburn in his concurring opinion in 
that case that: “When a man of intelligence volun- 
tarily decides to be arraigned and go to trial without a 
lawyer, the constitution undoubtedly gives him that 
right. I am afraid from the tenor of the majority 
opinion that it will be interpreted to hold that a trial 
judge becomes a lawyer for the defendant who has no 
lawyer. With this I cannot agree. If true, it would 
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be much better for the defendant in most cases to have 
the judge trying the case as his lawyer than to have 
some outside attorney defending him. It takes the 
judge out of the position of being an impartial presid- 
ing officer and gives him a duty to assume a partisan 
view, looking out at all times for the defendant’s in- 
terests. 

“The next step would be to hold that the judge is 
obligated to introduce certain evidence or subpoena 
certain witnesses for the defendant where the record 
appears afterwards to show such would have been help- 
ful to the defendant’s interest.” 

We concede that there may be instances where the 
decision as to where to draw the line between assisting 
a criminal defendant who is representing himself and 
acting as lawyer or advocate may become difficult of 
determination. It does not appear to be so in this case. 
The ultimate test is whether or not the appellant re- 
ceived a fair trial and a fair opportunity to present his 
side of the case. In this case he did. 

We have had no specific errors in the reception of 
evidence in the trial in the municipal court pointed out 
to us by appellant, nor have we noticed any which 
might affect the substantial rights of the appellant. In 
any event, we have held that errors in ruling on the 
admissibility of evidence which do not injuriously af- 
fect the substantial rights of an accused are not 
grounds for reversal. State v. Hogan, 194 Neb. 207, 
231 N. W. 2d 135 (1975). 

We conclude that none of appellant’s assignments of 
error are meritorious, and that the judgment of the 
District Court should be and hereby is affirmed. 

AFFIRMED, 

Bos.aucu, J., not participating. 


762 NEBRASKA REPORTS [Vou. 197 
Gaughen v. Sloup 


LAWRENCE J. GAUGHEN ET AL., APPELLANTS, V. EDWARD F, 


SLOUP ET AL., APPELLEES. 
250 N. W. 2d 915 


Filed March 2, 1977. No. 40735. 


1. Municipal Corporations: Statutes. A statute is not to be read 
as if open to construction as a matter of course. 

It is not within the province of a court to 

read a meaning into a statute that is not warranted by the 

legislative language. Neither is it within the province of a 

court to read anything plain, direct, and unambiguous out of 

a statute. 


Appeal from the District Court for Dodge County: 
Rosert L. Fiory, Judge. Affirmed. 


William G. Line of Kerrigan, Line, Martin & Hanson, 
for appellants. 


Larry E. Welch of McGroarty, Welch & Langdon, and 
George Svoboda, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOoSLAUGH, 
McCown, NEwTOoN, CLINTON, and BropkEy, JJ. 


McCown, J. 

This is an action against the mayor and council of 
the City of North Bend, Nebraska, to enjoin the paving 
of certain streets and the assessment of plaintiffs’ 
property for the paving. The District Court found in 
favor of the defendants mayor and council and dis- 
missed plaintiffs’ petition. 

Plaintiffs own property in North Bend, Nebraska, a 
city of the second class. Prior to 1963, paving districts 
in such cities could only be created under the provi- 
sions of sections 17-509 through 17-512, R. R. S. 1943. 
Under those sections the council, acting by itself, could 
not create a paving district over the objections of abut- - 
ting property owners except where the work was to be 
done upon a federal or state highway in the city or up- 
on a main thoroughfare that connected with a federal 
or state highway. 
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In 1963, the Legislature enacted sections 18-2001 to 
18-2003, R. R. S. 1943. Section 18-2001 now provides: 
“Any city or village may, without petition or creating 
a street improvement district, grade, curb, gutter and 
pave any portion of a street otherwise paved so as to 
make one continuous paved street, but the portion to 
be so improved shall not exceed two blocks including 
intersections or thirteen hundred and twenty-five feet 
whichever is the lesser, and such city or village may 
also grade, curb, gutter and pave any unpaved street or 
alley which intersects a paved street for a distance of 
not to exceed one block on either side of such paved 
street.” Section 18-2002 now similarly authorizes the 
paving of “any side street or alley within its corporate 
limits connecting with a major traffic street for a dis- 
tance not to exceed one block from such major traffic 
street.” Section 18-2004, enacted in 1965, provides that 
nothing in sections 18-2001 to 18-2004 shall be construed 
to repeal or amend any statutes not specifically re- 
pealed, and provides that sections 18-2001 to 18-2004 
shall be construed as an independent and complete act. 
That section also provides that other statutes may be 
relied upon if need be to supplement and effectuate the 
purposes of the act. These statutes in Chapter 18 are 
frequently referred to as the “Gap and Extend Law.” 

In 1966, the City of North Bend began to use sec- 
tions 18-2001 to 18-2004 to pave various gaps and ex- 
tensions in existing paving. In 1969, the city filed a 
road and street program with the State of Nebraska 
which was a plan for paving the entire city using both 
Chapter 17 and Chapter 18 statutes. In 1969, several 
small sections were paved under Chapter 17 statutes. 
In 1970, approximately 12 blocks were paved using 
Chapter 17 statutes, and 13 blocks were paved using 
Chapter 18 statutes. Additional paving was constructed 
using both Chapter 17 and Chapter 18 statutes in the 
years 1971 to 1974. 

Some of plaintiffs’ property was assessed for paving 
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projects carried out under Chapter 18 statutes in 1970 
and 1971, and these assessments were paid. The 1974 
paving in dispute in this case is in two separate paving 
units. Unit No. 64 consists of 1 block of paving con- 
nected to previously existing paving. Paving Unit No. 
76 consists of 2 blocks of paving which extends existing 
paving. 

At a council meeting on July 15, 1974, the plaintiffs 
requested the defendants to defer executing a paving 
contract because they were contemplating litigation. 
The paving contract was executed by the mayor on be- 
half of the City of North Bend on July 29, 1974, and 
this suit was filed July 30, 1974. After the paving was 
completed, the mayor and council, after due notice and 
hearing, assessed plaintiffs’ property specially benefited 
by the paving. Plaintiffs objected to the assessment 
on the basis that the matter was then in litigation. 
Plaintiffs have not paid the assessments. 

The plaintiffs concede that the city complied with 
all specific requirements of the statutes with respect 
to the paving units involved here. The plaintiffs con- 
tend that the provisions of Chapter 18 were uncon- 
stitutionally applied to them in that the Legislature 
did not intend the law to be used to pave an entire 
city and thus eliminate the taxpayers’ rights to object 
which are protected under the provisions of Chapter 
17. The evidence does not support that contention. 
The evidence establishes that well over half of all the 
paving in North Bend to and including 1974 was done 
under the paving district statutes of Chapter 17. The 
remaining paving was done under the provisions of 
Chapter 18 from 1966 through 1974. 

Plaintiffs argue that the power and authority of a 
city to construct local improvements and levy assess- 
ments for payment thereof must be strictly construed, 
and that any reasonable doubt must be resolved in fa- 
vor of the taxpayer. That rule has no application here. 
The argument assumes that the language of sections 
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18-2001 through 18-2004, R. R. S. 1943, is ambiguous and 
must, therefore, be interpreted. 

A statute is not to be read as if open to construction 
as a matter of course. Where the words of a statute 
are plain, direct, and unambiguous, no interpretation is 
needed to ascertain the meaning. It is not within the 
province of a court to read a meaning into a statute 
that is not warranted by the legislative language. 
Neither is it within the province of a court to read 
anything plain, direct, and unambiguous out of a stat- 
ute. Bachus v. Swanson, 179 Neb. 1, 136 N. W. 2d 189; 
Doolittle v. County of Lincoln, 191 Neb. 159, 214 N. W. 
2d 248. The provisions of the gap and extend law are 
clear and unambiguous. 

The Legislature specifically provided that the gap and 
extend law was not to be construed to repeal or amend 
any statutes it did not specifically repeal, and that it 
was to be construed as an independent and complete 
act. Section 18-2004, R. R. S. 19438, also provided that 
other statutes might be relied upon if need be to sup- 
plement and effectuate the purposes of the gap and 
extend law. Under such circumstances it is clear that 
the Legislature intended to supplement previously ex- 
isting authority to pave streets and did not intend to 
limit the application of the gap and extend law in 
some unspecified manner. All the specific require- 
ments of the law were complied with in this case. The 
judgment of the District Court was correct. 

AFFIRMED. 


LAWRENCE W. TRAUDT ET AL., APPELLANTS, v. NEBRASKA 
Pusiic PoweErR DISTRICT, APPELLEE. 
251 N. W. 2d 148 


Filed March 2, 1977. No. 40787. 


1. Evidence: Contracts. The usual statement of the parol evidence 
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rule is that parol or extrinsic evidence will not be received to 
vary or add to the terms of a written agreement. 

The parol evidence rule is designed to pre- 
serve the integrity and certainty of written documents against 
disputes arising from fraudulent claims or faulty recollections 
of the parties’ intent as expressed in the final writing. It is 
in no sense a rule of evidence, but a rule of substantive law. 
Where the parties have embodied their trans- 
action into a writing, the rule applies to exclude evidence dehors 
the writing or prior or contemporaneous negotiations or agree- 
ments in regard to the same subject matter. 


4. Evidence: Courts: Contracts. The applicability of the parol 
evidence rule depends in general upon whether the agreement 
has been integrated. There are various tests to determine 
whether the transaction is integrated. It is the duty of the 
court, in any given case, to ascertain which of the tests is ap- 
propriate in the determination of whether a transaction is in- 
tegrated. 

5. Evidence: Contracts. Where an agreement has been only par- 
tially integrated, the rule against disputing the terms of the 
document will be applicable to as much of the transaction as is 
embodied. 

6. Contracts: Evidence: Consideration. Mere recitals of receipt of 
consideration are not terms of the agreement, but simply state- 
ments of facts, the truth or untruth of which may be established 
by extrinsic evidence. 

7. Courts: Contracts: Evidence. The court, not the jury, decides 
as a preliminary matter the extent to which a transaction is 
embodied in the writing, that is, the question of integration. 

8. Demurrer: Evidence: Pleadings. In a proper case, the applica- 
tion of the parol evidence rule may be decided upon a demurrer 
raising the question of whether a petition states a cause of 
action. Allegations of fact, which are legally ineffective, al- 
though admitted by the demurrer, must be disregarded. 


Appeal from the District Court for Hamilton County: 
JouN D. ZEILINGER, Judge. Affirmed. 


E. H. Powell, for appellants. 
Barlow, Johnson, DeMars & Flodman, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NEwTOoN, CLINTON, and BropDKEy, JJ. 
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Cuinton, J. 

In 1973, plaintiffs, landowners, brought this action 
against the defendant, power district, to recover ad- 
ditional compensation for a power line easement across 
the plaintiffs’ land which they had conveyed to the de- 
fendant in 1968. The defendant demurred to the plain- 
tiffs’ petition as amended, and the court sustained the 
demurrer. After the plaintiffs elected to stand on 
their petition, the court dismissed the action. The 
plaintiffs have appealed to this court and the question 
is whether the petition as amended stated a cause of 
action. 

The plaintiffs allege that they were the owners of a 
certain quarter section of land in Hamilton County, 
Nebraska; that in 1968 the power district purchased 
an easement across their land; that as a part of the 
negotiations for said easement the defendant promised 
the plaintiffs that “ ‘if any other land owners get more 
money, then you will get more money’ ”; and that said 
statement was made orally and was not put in writing. 
Plaintiffs also alleged that they interpreted the words 
“ ‘other land owners’ to mean persons who own lands 
in Hamilton County” from whom the defendant had 
purchased easements. The petition also alleged that 
the defendant had acquired a similar easement from 
another named party by virtue of eminent domain pro- 
ceedings which “were finally determined in September, 
1972.” The petition alleged that “Defendant owes to 
Plaintiffs additional funds for the purchase by Defend- 
ant of said easement.” An executed copy of the ease- 
ment was attached to the petition and incorporated by 
reference. The contents of this conveyance will be dis- 
cussed later in the opinion. The petition prayed for 
“damages caused by said easement in the sum of 
$16,000.00, computed to be the sum of $100.00 per acre 
for said lands.” 

The underlying legal questions are two: First, was 
proof of the alleged contemporaneous oral agreement 
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to pay some additional money barred by the parol evi- 
dence rule, and secondly, could such issue be properly 
determined upon demurrer. We answer both questions 
in the affirmative and uphold the judgment of the Dis- 
trict Court dismissing the petition. 

A succinct and cogent discussion of the parol evidence 
rule is contained in the manual, Evidence, Nebraska 
State Bar Association (1966), pp. 28-1 to 28-27, and af- 
fords a quick access to the basic authorities on all as- 
pects of the subtle problems associated with the rule. 
In the discussion which follows we use the material 
therein contained, not only for its source material, but 
also for its format, and freely quote from it without 
specific acknowledgment and without indicating where 
we have made language changes to suit our own taste, 
or used other material. 

The principles which govern this case are the fol- 
lowing. The usual statement of the rule is that parol 
or extrinsic evidence will not be received to vary or add 
to the terms of a written agreement. See Theno v. 
National Assurance Corp., 133 Neb. 618, 276 N. W. 375. 
The rule is designed to preserve the integrity and cer- 
tainty of written documents against disputes arising 
from fraudulent claims or faulty recollections of the 
parties’ intent as expressed in the final writing. Mc- 
Cormick on Evidence, § 210, p. 427 (1954). “. .. the 
rule is in no sense a rule of Evidence, but a rule of 
Substantive Law. It does not exclude certain data be- 
cause they are for one or another reason untrustwor- 
thy or undesirable means of evidencing some fact to be 
proved. ... What the rule does is to declare that cer- 
tain kinds of fact are legally ineffective in the sub- 
stantive law; and this of course . . . results in forbidding 
the fact to be proved at all... .” 9 Wigmore on Evi- 
dence (3d Ed., 1940), § 2400, p. 3. See, also, Theno v. 
National Assurance Corp., supra; Arman v. Structi- 
form Engineering Co., Inc., 147 Neb. 658, 24 N. W. 2d 
723. 
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Where the parties have embodied their transaction 
into a writing, the rule applies to exclude evidence de- 
hors the writing of prior or contemporaneous negotia- 
tions or agreements in regard to the same subject mat- 
ter. Securities Acceptance Corp. v. Blake, 157 Neb. 
848, 62 N. W. 2d 132; Gerdes v. Omaha Home for Boys, 
166 Neb. 574, 89 N. W. 2d 849. The applicability of the 
rule depends in general upon whether the agreement 
has been integrated. Gerdes v. Omaha Home for Boys, 
supra. The usual controversy arises in cases of partial 
integration. Here the rule against disputing the terms 
of the document will be applicable to as much of the 
transaction as is embodied. 9 Wigmore on Evidence 
(3d Ed., 1940), § 2430, p. 97; Arman v. Structiform En- 
gineering Co., Inc., supra; Elvidge v. Brant, 131 Neb. 
1, 267 N. W. 169; Restatement, Contracts, § 239, p. 
330; 

The crucial question in this particular case is: In 
what manner is it to be determined whether the trans- 
action was integrated into the conveyance which is 
the grant of the easement? Professor Corbin suggests 
that in the usual case the conveyance is not intended to 
be a complete integration of the terms of the agree- 
ment, e.g., recitals of receipt of consideration are not 
terms of the agreement, but simply statement of facts, 
the truth or untruth of which may be established by 
extrinsic evidence. Likewise, under some circumstances 
the fact that additional consideration was to be paid 
may be established. 3 Corbin on Contracts, §§ 586, 
587, pp. 491, 501, 504; Norman v. Waite, 30 Neb. 302, 
46 N. W. 639; Wiltrout v. Showers, 82 Neb. 777, 118 N. 
W. 1080; Schommer v. Bergfield, 178 Neb. 140, 132 N. 
W. 2d 345; Weiner v. Hroch, 188 Neb. 389, 196 N. W. 
2d 907. Corbin recognizes, however, that if the trans- 
action is completely integrated then evidence bearing 
or adding to the conveyance is not admissible. 3 Corbin 
on Contracts, § 586, p. 495. 

What tests are to be applied to determine whether 
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the transaction has been completely integrated? The 
tests established by the Nebraska cases are three. 
One is that the question whether the writing embodies 
the whole or only a part of the transaction depends 
upon the “completeness” of the writing. A corollary 
of this test is that the writing is the “sole criteria” 
of its own completeness. A second test often used is 
that the question depends upon whether the evidence 
outside the writing “varies or contradicts” the terms 
of the writing. One of several opinions of this court 
stating the first test is S. Spiegal & Son v. Alpirn, 107 
Neb. 233, 185 N. W. 415. Dawson County State Bank 
v. Durland, 114 Neb. 605, 209 N. W. 243, states the corol- 
lary of that rule. S. Spiegal & Son v. Alpirn, supra, as 
well as Cornhusker Development & Inv. Group, Inc. v. 
Knecht, 180 Neb. 873, 146 N. W. 2d 567, and other de- 
cisions of this court state the second test. The evidence 
manual we earlier referred to states that Wigmore 
criticizes both tests and that the question of integra- 
ion or partial integration depends upon intent, viz., 
whether the writing was intended to cover a certain 
subject of negotiation. Intent should be determined 
from the “conduct and language of the parties and the 
surrounding circumstances.” This court appears to 
have, in some cases, approved the statements of Wig- 
more as well as the rule of Restatement. Arman v. 
Structiform Engineering Co., Inc., swpra; 9 Wigmore on 
Evidence, § 2430, p. 97. See, also, Elvidge v. Brant, 
supra. 

We quote from Restatement, Contracts, section 240, 
page 335: “(1) An oral agreement is not superseded 
or invalidated by a subsequent or contemporaneous in- 
tegration, nor a written agreement by a subsequent in- 
tegration relating to the same subject-matter, if the 
agreement is not inconsistent with the integrated con- 
tract, and 

“(a) is made for.separate consideration, or 
“(b) is such an agreement as might naturally be 
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made as a separate agreement by parties situ- 
ated as were the parties to the written con- 
tract. 

“(2) Where no consideration is stated in an inte- 
gration, facts showing that there was consideration and 
the nature of it, even if it was a promise, or any other 
facts that are sufficient to make a promise enforceable, 
are admissible in evidence and are operative.” 

The court, not the jury, decides as a preliminary mat- 
ter the extent to which the transaction is embodied in 
the writing, that is, the question of integration. Ar- 
man v. Structiform Engineering Co., Inc., supra. 

It seems to us that the tests, including those of Wig- 
more and Restatement, are not necessarily mutually 
exclusive. Sometimes the court will have to look no 
further than the instrument itself and sometimes it 
will be proper to consider the surrounding circum- 
stances, including the conduct and language of the par- 
ties as the Wigmore rule would require. 

In this case we have before us the written instru- 
ment and the surrounding circumstances and language 
dehors the writing as alleged by the plaintiffs, which 
allegations must be accepted as factual since the de- 
murrer admits the facts but, of course, does not give 
them effect if as a matter of law they are incompe- 
tent. 

The time has now come to discuss the instrument 
of conveyance. It is in a common form of grant of 
easement and, after naming the grantors, states: 
“. .. in consideration of $1.00, receipt of which is here- 
by acknowledged, and the further payment of a sum 
to make a total payment of $1,000.00 for 4 poles... 
when set.” It then contains the granting clause and 
description of the easement, together with describing 
various other rights of the grantee and the grantors. 
The instrument shows how the stated consideration is 
calculated as follows: “Scheduled payment for rights 
herein granted shall be made to the Grantor in the 
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amount above provided, which has been calculated on 


the following basis: 
“In Untillable Field or Pasture” 


Per Pole. .......... $ 
In Cultivated Fields In Irrigated Fields 
$—_—_______-_-_____ $ 4 poles $250.00 ea.” Like 


spaces and lines for the categories “Per Anchor,” 
“Tree Cutting & Trimming,” and “Overhang of Con- 
ductors,” as well as a blank space for an additional 
item and for a dollar insertion are all left unfilled. 
The instrument also contains the following provision: 
“The Grantee agrees to pay the Grantors or lessee, as 
their interests may appear for any damage to personal 
property, fences, livestock, and to growing crops caused 
by the survey, construction, reconstruction, inspection, 
repair, maintenance, operation, and removal of said 
line. Final payment shall be made on or before 60 days 
after completion of the construction stated herein. It 
is further agreed that in the future, all claims for dam- 
ages must be submitted to the Grantee in writing with- 
in 90 days of such occurrence; otherwise, it is agreed 
that said claim for damages shall have been waived.” 

So far as the subject of consideration for the ease- 
ment is concerned, the conveyance clearly does three 
things. It provides for a “total payment of $1000.00”; 
it shows how the amount was computed; and it makes 
a special provision for certain types of probable future 
damages which might arise from future use of the ease- 
ment. It is clear that the instrument was designed to, 
and apparently did, deal with the whole subject of con- 
sideration and damages as then known and contem- 
plated. It would appear to exclude any additional fu- 
ture payment for the acquisition of the easement, which 
is clearly the subject of this action. 

No matter which of the tests is to be applied here, it 
appears that the determination of the trial court was 
correct. The instrument itself appears to be complete 
on the subject of consideration to be paid for the ease- 
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ment and the elements of damage for which future pay- 
ment would be made when and if such damage oc- 
curred. The allegation in the petition that there was 
made a contemporaneous oral agreement to pay in the 
future some unspecified additional amount for the ac- 
quisition, depending upon whether other persons later 
received more money, contradicts the provision, mak- 
ing “a total payment of $1000.00.” 

Let us now apply Wigmore’s rule to the facts alleged. 
He says: “... the inquiry is whether the writing was 
intended to cover a certain subject of negotiation; for 
if it was not, then the writing does not embody the 
transaction on that subject; and one of the circum- 
stances of decision will be whether the one subject is 
so associated with the others that they are in effect 
‘parts’ of the same transaction, and therefore, if re- 
duced to writing at all, they must be governed by the 
same writing.” 9 Wigmore on Evidence (3d Ed.), § 
2430, p. 97. He goes on to say: “What it was in- 
tended to cover cannot be known till we know what 
there was to cover. The question being whether cer- 
tain subjects of negotiation were intended to be covered, 
we must compare the writing and the negotiations be- 
fore we can determine whether they were in fact cov- 
ered. Thus the apparent paradox is committed of re- 
ceiving proof of certain negotiations in order to deter- 
mine whether to exclude them; and this doubtless has 
sometimes seemed to lower the rule to a quibble. But 
the paradox is apparent only. The explanation is that 
these alleged negotiations are received only provision- 
ally. Although in form the witnesses may be allowed 
to recite the facts, yet in truth the facts will be after- 
wards treated as immaterial and legally void, if the rule 
is held applicable.’ 9 Wigmore on Evidence (3d Ed.), 
§ 2430(2), p. 98. He also says: “In deciding upon 
this intent, the chief and most satisfactory index for 
the judge is found in the circumstance whether or not 
the particular element of the alleged extrinsic negotia- 
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tion is dealt with at all in the writing. If it is men- 
tioned, covered, or dealt with in the writing, then pre- 
sumably the writing was meant to represent all of the 
transaction on that element; if it is not, then probably 
the writing was not intended to embody that element 
....” 9 Wigmore on Evidence (3d Ed.), § 2430(3), 
p. 98. 

Applying the foregoing rule we conclude that clear- 
ly the subject of total consideration was so a part of the 
transaction that “if reduced to writing at all, [it] 
must be governed by the same writing.” Secondly, the 
subject of consideration was in fact dealt with in the 
instrument. 

If we look to the Restatement rule we conclude: (1) 
The oral agreement was not for a separate considera- 
tion. Only one thing was being conveyed. There was 
no separate consideration for an additional payment. 
(2) An oral agreement for an unspecified future pay- 
ment dependent upon extraneous events is not such 
an agreement as might naturally be made as a sepa- 
rate agreement between persons dealing at arm’s 
length for property which would be the subject of emi- 
nent domain proceedings if negotiations fail. This 
seems particularly true where any agreement to 
convey an easement, in order to be valid and enforce- 
able, must be evidenced by a memorandum sufficient 
to satisfy the statute of frauds and signed by the party 
to be bound. This conclusion seems also fortified by 
the circumstance that if the parties were seeking to 
avoid eminent domain proceedings, any such agreement 
would provide for the determination of how the added 
consideration was to be determined. Otherwise liti- 
gation would be in any event almost inevitable. 

This case is clearly distinguishable from that cate- 
gory of cases such as: Norman v. Waite, supra, which 
was a suit to foreclose a mortgage and proof was per- 
mitted to show that there was a failure of considera- 
tion for the note supporting the mortgage (the evi- 
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dence in that case did not in any way contradict or 
vary the terms of the note and mortgage); Wiltrout v. 
Showers, supra, where the agreed consideration for the 
purchase of land was $3,800, but only $3,300 was paid, 
and the court permitted proof that the balance of $500 
was to be paid by assuming the existing mortgage; 
Schommer v. Bergfield, supra, where the question was 
whether the stated consideration had in fact been paid; 
and Weiner v. Hroch, supra, involving essentially the 
same circumstances as Wiltrout v. Showers, supra. 

The last question to be answered is whether the issue 
may be decided upon demurrer. The answer, at least 
insofar as is applicable under the facts here pleaded in 
the petition, is found in A-1 Finance Co., Inc. v. Nelson, 
165 Neb. 296, 85 N. W. 2d 687. In that case the plaintiff 
pled a contemporaneous oral agreement which at- 
tempted to vary the terms of the written instrument, 
a promissory note. The court pointed out that in rul- 
ing on the demurrer the court does not consider facts 
which are irrelevant, immaterial, incompetent, or alle- 
gations of fact which are legally ineffective. That cov- 
ers this case. 

AFFIRMED, 

Newton, J., concurs in the result. 

McCowy, J., dissenting. 

I have no quarrel with the general principles of law 
set out in the majority opinion with respect to the pa- 
rol evidence rule. The application of those rules to the 
facts pleaded, however, requires an interpretation and 
construction of the pleadings as well as the facts. In 
making that interpretation here the majority opinion 
has failed to apply another basic rule of law. A party 
who stands on a general demurrer to a petition there- 
by admits all material facts well pleaded and must take 
all the consequences which result from such admission. 
A petition challenged by demurrer charges what by 
reasonable and fair intendment may be implied from 
the facts stated. May Plumbing Co. v. Shaver, 182 Neb. 
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251, 153 N. W. 2d 911. The ruling of the District Court 
in sustaining a demurrer must be determined in the 
light of those requirements. See Hester v. Young, 154 
Neb. 227, 47 N. W. 2d 515. While the pleadings might 
have been more artfully drawn here, they are never- 
theless entitled to the benefit of those rules. 

Paragraph 2 of plaintiffs’ petition pleaded in toto: 
“That the Defendant purchased an easement across 
Plaintiffs’ said lands in September, 1968; as part of the 
negotiations therefor Defendant’s easement purchaser 
promised to Plaintiffs that if they would sign Defend- 
ant’s proposed easement and Defendant thereafter had 
to pay more than said amount to other land owners, 
that Defendant would then pay Plaintiffs additional 
funds for said easement to equalize such payments.” 

A reasonable inference can be drawn that the por- 
tion of the agreement dealing with the easement was 
integrated but the entire agreement was not. Restate- 
ment, Contracts 2d, T.D. No. 5, section 236, page 127, 
deals with complete and partially integrated agree- 
ments. Comment a states in part: “Even though there 
is an integrated agreement, consistent additional terms 
not reduced to writing may be shown, unless the court 
finds that the writing was assented to by both parties 
as a complete and exclusive statement of all the terms.” 

Restatement, Contracts 2d, T.D. No. 6, section 239, 
page 28, dealing with the effect of an integrated agree- 
ment on prior agreements under the parol evidence rule 
states at comment a: ‘Where an agreement is partly 
oral and partly written, the writing is at most a par- 
tially integrated agreement. See § 235.” 

Section 24, Restatement, Contracts 2d, T.D. No. 6, 
section 242, page 45, provides: ‘Consistent Additional 
Terms. (1) Evidence of a consistent additional term 
is admissible to explain or supplement an integrated 
agreement unless the court finds that the agreement 
was completely integrated. 

“(2) An agreement is not completely integrated if it 
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omits a consistent additional agreed term which is (a) 
agreed to for separate consideration, or (b) such a 
term as in the circumstances might naturally be omit- 
ted from the writing.” 

The alleged oral agreement in no way challenges 
the easement nor the fact that it was executed and 
integrated. The pleading concedes that the easement 
was final and binding on the plaintiffs but it does not 
concede that the easement represented an integration 
of the complete agreement but instead alleges a sepa- 
rated or unintegrated oral agreement for a different or 
separate consideration with consistent additional terms. 
The alleged oral agreement does not vary or contradict 
any of the terms of the easement nor dispute its va- 
lidity in any way. 

By reasonable intendment plaintiffs have alleged that 
in consideration for plaintiffs executing the easement 
the defendant agreed that if it thereafter paid other 
landowners a higher unit price per pole for similar ease- 
ments it would then pay to plaintiffs the difference 
between the unit amount paid to plaintiffs and the 
higher unit amount paid to any such other landowners. 

Such an oral agreement, if established by the evi- 
dence, and if sufficiently specific, would not be barred 
by the parol evidence rule but the issues involved can- 
not be determined on the basis of the pleadings with- 
out evidence. To dispose of this case on the pleadings, 
as the court does, fails to give the plaintiffs the bene- 
fit of the rule that a demurrer to a petition admits all 
material facts well pleaded and any reasonable and 
fair intendments which may be implied from the facts 
stated. 

BosLAuGH and BropkEy, JJ., join in this dissent. 
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Susan DIANE BRANDL, APPELLANT, Vv. ALVIN LAWRENCE 


BRANDL, APPELLEE. 
251 N. W. 2d 155 


Filed March 2, 1977. No. 40795. 


1. Statutes: Divorce: Parent and Child: Infants. When dissolution 
of a marriage or legal separation is decreed, the court may 
include such orders in relation to any minor children and their 
maintenance as shall be justified, including placing the minor 
children in court custody if their welfare so requires. Custody 
and visitation of minor children shall be determined on the 
basis of their best interests. Subsequent changes may be made 
by the court when required after notice and hearing. § 42-364, 
R. S. Supp., 1974. 


During the pendency of dis- 
solution proceedings the court may enter ex parte orders de- 
termining temporary custody of minor children. 


3. Divorce: Parent and Child: Infants. The doctrine of Benson v. 
Benson, 190 Neb. 87, 206 N. W. 2d 51, which permits the court 
to act summarily in child custody matters in the best interests 
of the children, applies only where the court has previously 
placed the children in court custody. 


Appeal from the District Court for Madison County: 
GeorcE H. Dittrick, Judge. Remanded for further pro- 
ceedings. 


George H. Moyer, Jr., of Moyer, Moyer & Egley, for 
appellant. 


Mueting, DeLay & Spittler, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and Bropkey, JJ. 


CLINTON, J. 

This is an appeal by the petitioner wife from an or- 
der of the District Court for Madison County modify- 
ing a previous order concerning child custody entered 
in an action for dissolution of marriage. By the order 
of modification the court awarded physical custody of 
the parties’ only child to the respondent husband an- 
nually during the period September Ist to May 31st 
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and to the petitioner wife for the remainder of the 
year. 

The question which is determinative of this appeal 
is whether the court in entering the order of modifica- 
tion was entitled to act summarily under the doctrine 
of Benson v. Benson, 190 Neb. 87, 206 N. W. 2d 51, or 
whether it should have acted after hearing and re- 
ceipt of competent evidence in accordance with the 
doctrine laid down in the line of cases of which Erpeld- 
ing v. Erpelding, 176 Neb. 266, 125 N. W. 2d 688, is one. 
Since those cases were decided, sections 42-347 to 42- 
379, R. R. S. 1943, have been enacted and former stat- 
utes repealed. 

A summary of the procedural history of this case is 
useful. After 7 days of trial between April 15, 1975, 
and May 5, 1975, the court, on May 5, 1975, entered a 
decree of dissolution. On September 11, 1975, oral ar- 
gument was heard and the court entered an order 
which, insofar as it is pertinent to the matter in issue 
on this appeal, was as follows: “The legal custody of 
Chris Brandl, the child of the parties, should be 
awarded to the Chief Probation Officer of the Second 
Probation District with the following directions.” The 
order then gave physical custody of the child to the 
wife for the period September 20, 1975, to March 1, 
1976, and to the husband for the period March lst to 
September Ist; thereafter alternating custody each 6 
months. The order also provided that: “The legal cus- 
todian shall supervise both the petitioner and respond- 
ent and call to the attention of the court any acts of 
either inimical to the child’s best interests.” 

On September 22, 1975, the husband filed an applica- 
tion for modification of the custody order in which he 
requested that he have physical custody from Septem- 
ber lst to May 31st and the wife have physical custody 
June Ist to August 3lst each year. 

On September 25, 1975, the wife filed a motion to 
strike the application to modify, alleging that there had 
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been no change of circumstances since the original or- 
der. On October 17, 1975, a hearing, of sorts, was held. 
The motion to strike was overruled. The wife asked 
for time to file an answer to the application to modi- 
fy. This was denied and the court entered the order 
from which, after the overruling of a motion for a 
new trial, this appeal was taken. 

At the hearing of October 17, 1975, the husband of- 
fered an instrument entitled affidavit. No objection 
was made and it was received. The affidavit is unex- 
ecuted both as to signature and jurat. Another affi- 
davit, identical as to contents but executed, is con- 
tained in a supplemental transcript. Even if this were 
to be considered competent evidence because unobjected 
to, it cannot be considered by us because it is not in- 
cluded in the bill of exceptions which consists simply of 
a short colloquy between the court and counsel and the 
unexecuted affidavit. The record of the earlier trial 
is not included in any bill of exceptions and we, of 
course, are in no position to make any judgment on 
the merits. 

So far as we can determine from the scanty record 
before us, this case is unlike Benson v. Benson, supra, 
where the court itself retained custody of the children 
and where the case history justified summary action in 
the best interests of the children. Here the court ap- 
pears to have been acting on a party’s motion to mod- 
ify. It denied the party opponent an opportunity to 
respond. It acted upon incompetent evidence. 

Section 42-364, R. S. Supp., 1974, provides: “When 
dissolution of a marriage or legal separation is de- 
creed, the court may include such orders in relation to 
any minor children and their maintenance as shall be 
justified, including placing the minor children in court 
custody if their welfare so requires. Custody and visi- 
tation of minor children shall be determined on the ba- 
sis of their best interests. Subsequent changes may be 
made by the court when required after notice and 
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hearing.” Section 42-356, R. R. S. 1943, provides: 
“Hearings shall be held in open court upon the oral 
testimony of witnesses or upon the depositions of such 
witnesses taken as in other actions. The court may in 
its discretion close the hearing and may restrict the 
availability of the evidence or bill of exceptions.” Un- 
der the provisions of section 42-357, R. S. Supp., 1974, 
the court, during the pendency of the action, is author- 
ized to enter ex parte orders related to several matters, 
including ‘“(3) determining the temporary custody of 
any minor children of the marriage.” 

In the case before us the court itself did not retain 
custody in the order which it later modified, but placed 
that custody in a third person, the probation officer. 
Benson v. Benson, supra, appears not to be applicable 
in this instance. It is also clear that the court was not 
entering a temporary order. 

As noted above, we express no view on the merits, 
but decide only the procedural questions presented. 
Since much time has elapsed since October 17, 1975, it 
is apparent that any order which is to be hereafter en- 
tered must depend upon the best interests of the child 
as indicated by current conditions as shown by compe- 
tent evidence. 

The cause is remanded for such further proceedings 
as either of the parties shall care to initiate. Each 
party shall pay his own costs in this court. 

REMANDED FOR FURTHER PROCEEDINGS. 

NEwTon, J., dissenting. 

I respectfully dissent from the majority opinion. I 
call attention to the fact that a District Judge has in- 
herent power to vacate or modify its judgments at 
any time during the term at which they are entered. 
See Fanning v. Richards, 193 Neb. 431, 227 N. W. 2d 
595. Furthermore, such vacation or modification of a 
judgment at the same term may be made on the court’s 
own motion. See Netusil v. Novak, 120 Neb. 751, 235 
N. W. 335. 
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The record in the present case does not disclose that 
the court acted after the expiration of the term at 
which the original judgment was entered. I therefore 
submit that the modified judgment is valid and that 
this case should be affirmed in the absence of a showing 
that the modified judgment is incorrect on its merits. 

BosLauGu, J., concurring. 

I am in full agreement with the decision of the court 
that this case must be remanded to give the appellant 
an opportunity to be heard upon the order of October 
17, 1975, modifying the decree entered September 11, 
1975. 

I do not believe this case can be distinguished from 
Benson v. Benson, 190 Neb. 87, 206 N. W. 2d 51, on the 
ground that in this case custody was placed in a third 
person, the probation officer, instead of the court. The 
order of October 17, 1975, provides in part: ‘“* * * and 
that this Court, at the time of said decree, retained cus- 
tody of the parties minor child by awarding the legal 
custody of said child to the District Probation Officer, 
of the 9th Judicial District; * * *.” (Emphasis sup- 
plied.) An award of child custody to a probation of- 
ficer with physical custody in the parents is for most 
purposes the legal equivalent of retaining custody in 
the court with possession in the parents. 

Benson v. Benson, supra, involved a modification or- 
der, made after an evidentiary hearing, which gave the 
defendant father possession of the children from June 
9, 1972, until August 6, 1972, instead of for 1 month 
during the summer as provided in an order entered on 
February 17, 1972. The order was in the nature of an 
adjustment of visitation rights which had been a sub- 
ject of controversy between the parties since the date 
of the original decree. 

The decree in this case, entered on September 11, 
1975, divided the physical custody equally between the 
parties. The order of October 17, 1975, responding to 
the application for modification, awarded physical cus- 
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tody to the respondent for 9 months of each year. The 
order was not temporary in nature, and deprived the 
petitioner of a substantial right that had been awarded 
to her in the decree. Under the circumstances it was 
an order that should have been made only after notice 
and an opportunity for an evidentiary hearing. 
SPENCER and McCown, JJ., join in this concurrence. 


Donatp Novak, APPELLEE AND CROSS-APPELLANT, Vv, TRI- 
ANGLE STEEL COMPANY, APPELLANT AND CROSS-APPELLEE. 
251 N. W. 2d 158 
Filed March 2, 1977. No. 40809. 

1. Workmen’s Compensation: Pleadings: Time. When an em- 
ployee knows that an injury has occurred and that disability 
therefrom was due to his employment, the period for making 
claim and filing action is not extended even though he was 
ignorant of the application of the Workmen’s Compensation 
Act to his situation. 

A mistake of law is no more an ex- 
cuse in connection with a late compensation claim than anys 
where else, unless expressly made so by statute. 

3. Workmen's Compensation: Pleadings: Time: Limitations, Stat- 
ute of. The limitation provided by section 48-317, R. R. S. 1943. 
starts to run from the time it becomes reasonably apparent that 
a compensable claim exists. 


Appeal from the District Court for Douglas County: 
Patrick W. Lyncu, Judge. Reversed and dismissed. 


William J. Lamson, Jr., and John K. Green of Kennedy, 
Holland, DeLacy & Svoboda, for appellant. 


Thomas R. Wolff, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, NewtTon, CLINTon, and Bropkey, JJ. 


SPENCER, J. 

Triangle Steel Company, defendant, appeals from a 
compensation award to Donald Novak, plaintiff. He 
was awarded temporary total and permanent partial 
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disability, hospital and medical expenses, and voca- 
tional rehabilitation services. Plaintiff cross-appeals, 
contending the temporary total disability should have 
been awarded for a longer period. The question 
raised by the defendant is the applicability of the stat- 
ute of limitations. We reverse the judgment and dis- 
miss the action. 

On November 29, 1972, plaintiff injured his back as 
the result of an accident arising out of and in the 
course of his employment by the defendant. The in- 
jury was diagnosed as a herniated disc between the 
fourth and fifth lumbar vertebrae. A partial hemi- 
laminectomy was performed on December 7, 1972. 
Plaintiff returned to work for defendant on March 28, 
1973, doing the same type of work as before. Plaintiff 
testified he continued to have soreness in his back fol- 
lowing the operation and that he last consulted the 
doctor about the problem in June 1973. 

Plaintiff and defendant entered into a lump sum set- 
tlement to compensate plaintiff for the injury. The 
settlement was approved by the District Court for 
Douglas County on March 28, 1973. It contained a pro- 
vision releasing defendant from any further liability 
arising out of that injury. 

Plaintiff was injured again on October 23, 1973, while 
employed by the defendant. He twisted his ankle in 
some loose sand while stepping down from a crane and 
fell, striking his right hip and shoulder. After resting 
for 20 minutes he returned to work for the day. 

The following morning he went to the emergency 
room of Methodist Hospital for treatment of his ankle 
and right shoulder. X-rays taken of his ankle and 
shoulder proved negative. Some 2 or 3 days later plain- 
tiff visited his family physician. Plaintiff testified his 
back was sore, but he attributed this to his original 
injury. Defendant’s compensation carrier paid all med- 
ical and hospital bills through October 1973. 

Plaintiff returned to work on October 30, 1973. He 
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continued to work in the same capacity until Decem- 
ber 28, 1973. Plaintiff testified that during this time 
his feet were numb, he could not lift his left arm, he 
had cramps, and he eventually could work with only 
one arm. 

Plaintiff consulted a doctor on December 31, 1973, 
and was placed in the hospital. A myelogram per- 
formed on January 5, 1974, revealed an extruded lum- 
bar disc in the lumbosacral space on the right side. 
Surgery was performed on January 10, 1974, and the 
disc between the fifth lumbar and the sacrum was re- 
moved. The incision for this surgery was made through 
the scar tissue of the first surgery as the injuries were 
approximately 2 inches apart. Plaintiff testified that 
despite inquiries he made, the doctors did not inform 
him why the second surgery was required. The sur- 
geon could. not recall whether he advised plaintiff that 
the second injury involved a different disc. 

Plaintiff did not return to work for defendant fol- 
lowing this surgery. The doctor released him to do 
light work in June 1974. Plaintiff was unable to ob- 
tain permanent employment until August 1975, when 
he began his present job as a salesman. Plaintiff did 
not make a compensation claim for the 1974 surgery. 
He did file an insurance claim with the defendant’s 
group health carrier, which was paid. 

In August 1974, while consulting with an attorney 
on an unrelated legal matter, plaintiff discussed his 
back problem. He was referred to his present attor- 
ney who investigated the possibility of a malpractice 
action. 

Plaintiff alleges that he was not aware he might 
have a compensable claim for the back surgery of Jan- 
uary 10, 1974, until November 1, 1974. Until that time, 
he did not know the surgery in 1974 was on a different 
disc than that removed in November of 1973. 

Plaintiff's attorney sent a letter to defendant on No- 
vember 25, 1974, informing it for the first time of No- 
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vak’s possible compensation claim for a back injury. 
A copy of this letter was forwarded to the employer’s 
compensation carrier on December 5, 1974. This ac- 
tion was filed February 6, 1975. 

After an award by a single judge of the Workmen’s 
Compensation Court, defendant gave notice of a waiver 
of a rehearing before the Nebraska Workmen’s Com- 
pensation Court en banc. It appealed directly to the 
District Court for Douglas County, Nebraska. The Dis- 
trict Court affirmed the award. 

The issue in this appeal is whether Novak’s claim is 
barred by the provisions of section 48-137, R. R. S. 1943, 
of the Workmen’s Compensation Act. It provides, so 
far as material here: “* * * all claims for compensa- 
tion shall be forever barred unless * * * within one 
year after the accident, one of the parties shall have 
filed a petition as provided in section 48-173.” 

There is no controversy surrounding the fact that 
Novak was injured on October 23, 1973, during the 
course of his employment by defendant. It is also un- 
disputed that the October 23 injury directly necessi- 
tated the surgery performed on January 10, 1974. No- . 
vak’s testimony that he did not know he had suffered 
a compensable claim for his back injury of October 
1973, until November of 1974, is also undisputed. No- 
vak filed his petition with the Workmen’s Compensa- 
tion Court on February 5, 1975, or more than 15 months 
after the injury. 

This case is controlled by Raymond v. Buckridge, Inc., 
195 Neb. 212, 237 N. W. 2d 412 (1976). In that case we 
held: “When an employee knows that an injury has 
occurred and that disability therefrom was due to his 
employment, the period for making claim and filing ac- 
tion is not extended even though he was ignorant of 
the application of the Workmen’s Compensation Act to 
his situation.” 

For the purposes of this opinion we accept the con- 
clusion that Novak continued to have problems with 
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his back following his first back surgery. He returned 
to the hospital in January of 1973, because of drainage 
problems. He continued seeing the doctor through 
June of 1973, because of a soreness at the point of the 
incision and because of a tingling sensation in his lower 
back. He was told by his doctor that he would just 
have to live with these problems. When he went to 
the hospital emergency room after his injury of Oc- 
tober 23, 1973, he had treatment on his ankle and his 
right shoulder. While he testified his back was sore, 
he made no claim he had any problem with it. 

The myelogram performed on January 5, 1974, re- 
vealed an extruded lumbar disc in the lumbosacral 
space on the right side. Surgery was performed on 
January 10, 1974, to remove the disc between the fifth 
lumbar and the sacrum. In the previous surgery a 
partial hemilaminectomy had been performed. That 
operation involved the disc at the L4 - L5 interspace, 
or approximately 2 inches above the veterbrae removed 
in the subsequent surgery. 

The District Court held the action was not barred 
by the statute of limitations. It concluded that plain- 
tiff had mistakenly believed the second back problem 
was an aggravation of or the result of the original 
injury for which he had been compensated. It held 
this to be a mistake of fact which would prevent the 
statute of limitations from running until November 
1974, when plaintiff became aware that the injuries 
were unrelated. 

We disagree with the trial court’s conclusion. No- 
vak had sufficient facts to put a reasonable man on 
notice. When he entered the hospital in December 
1973, Novak knew he had suffered a disabling injury. 
He related that injury to the accident of October 23, 
1973. He accepted benefits from his employer’s group 
health carrier for hospitalization and surgical care be- 
tween December 31, 1973, and January 17, 1974. 

When his case history was taken by the doctor, No- 
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vak stated that he was injured in a fall on October 23, 
1973. His mistake was that he did not know com- 
pensation was available to him as a result of the Oc- 
tober 23 accident for a new injury. He knew this ac- 
cident increased his back problem, but believed his 
injury was not compensable. At trial, Novak testified 
that he didn’t go to the doctor for his back problem. 
“T didn’t think it was that severe; and besides, I 
didn’t have no claim on my back.” Yet, the fact that 
a myelogram was performed pointed up a possible back 
problem. The surgery confirmed it. 

Plaintiff is placing great reliance on Borowski v. 
Armco Steel Corp., 188 Neb. 654, 198 N. W. 2d 460 
(1972), and Williams v. Dobberstein, 182 Neb. 862, 157 
N. W. 2d 776 (1968). Those cases involved lack of 
knowledge of the seriousness of a latent injury, not the 
question present herein. Here, we are dealing with the 
lack of knowledge that a disability sustained from an 
injury is compensable, which is the type of situation 
dealt with in Raymond v. Buckridge, Inc., 195 Neb. 212, 
237 N. W. 2d 412 (1976). 

Novak’s excuse that he didn’t think he could get any 
more compensation because of the previous lump sum 
settlement is not a mistake of fact. Rather, it is mis- 
take of law. In certain limited situations it might be 
possible to recover. Here, however, it is a new injury 
which is involved. 

On the excusability of a mistake of law to prevent 
the running of the statute of limitations, Larson in his 
treatise, Workmen’s Compensation Law, Volume 3, sec- 
tion 78.47, states: “A mistake of law is no more an 
excuse in connection with a late compensation claim 
than anywhere else, unless expressly made so by stat- 
ute.” 

Novak’s brief has the following alleged quote from 
Surratt v. Otoe Food Products Co., 146 Neb. 854, 21 
N. W. 2d 862 (1946): “The Statute of Limitations com- 
mences to run from the time the employee has full 
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knowledge that an accident has caused a compensable 
claim.” He also has this statement as Proposition of 
Law III, with the Surratt decision as authority for it: 
“The Statute of Limitations commences to run from 
the time the employee has full knowledge that an ac- 
cident has caused a compensable claim.” The quoted 
language is not in the Surratt case. 

The rule plaintiff is contending for is probably an 
adaptation of the rule applicable to latent and progres- 
sive injuries. Where an injury is latent and progres- 
sive, the tolled statute of limitations begins to run 
against an employee from the time it becomes reason- 
ably apparent, or should have become reasonably ap- 
parent, that he has a compensable disability of any 
class from an accident, if the employee is aware that 
the disability is due to his employment. Ohnmacht v. 
Peter Kiewit Sons Co., 178 Neb. 741, 1385 N. W. 2d 237 
(1965). 

Plaintiff does not contend his injury was latent or 
progressive. His contention is he did not realize he had 
a compensable injury because he thought the lump sum 
settlement foreclosed him from making a claim for any- 
thing further related to the 1972 back injury. 

Plaintiff is now contending that although his back 
hurt at the time of the 1973 injury, he did not mention 
it because of the belief that it was not covered. When, 
however, the myelogram performed on January 5, 1974, 
revealed an extruded lumbar disc, he had sufficient in- 
formation to raise a question as to its cause. On Jan- 
uary 10, 1974, when the disc between the fifth lumbar 
and the sacrum was removed, it was unquestionably 
evident that he had an injury which flowed from an ac- 
cident. It was then Novak’s obligation to ascertain 
whether or not there was any relation between this op- 
eration and the first injury. Any investigation would 
have disclosed that the second operation was not in 
any way related to the first one. The limitation pro- 
vided by section 48-137, R. R. S. 1943, starts to run 
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from the time it becomes reasonably apparent or 
should have become reasonably apparent that a com- 
pensable claim exists. 

To permit a claimant to ignore facts of this nature 
and to toll the statute of limitations would, in effect, 
be a repeal of section 48-137, R. R. S. 1943. A mo- 
ment’s reflection will show the ease with which the in- 
tent of the statute could be thwarted. If we sustain 
Novak’s contentions, all a future claimant would have 
to do to get around the statute would be to claim that 
he did not know he had suffered a compensable claim. 
If the statute is to be repealed, the Legislature should 
do it. 

We reaffirm our holding in Raymond v. Buckridge, 
Inc., 195 Neb. 212, 237 N. W. 2d 412 (1976). When an 
employee knows that an injury has occurred and that 
disability therefrom was due to his employment, the 
period for making claim and the filing of the action 
is not extended even though he was ignorant of the ap- 
plication of the Workmen’s Compensation Act to his 
situation. 

The judgment is reversed and the cause dismissed. 

REVERSED AND DISMISSED. 

McCown, J., dissenting. 

The majority opinion ignores the specific findings of 
fact of both the Workmen’s Compensation Court and 
the District Court and determines that the only mis- 
take in this case was a mistake of law and not a mis- 
take of fact. Therefore this court holds that plaintiff's 
claim for compensation is barred by the statute of limi- 
tations. 

It is undisputed that plaintiff had injured his back 
in a previous accident on November 29, 1972, and had 
thereafter made a lump sum settlement for that in- 
jury. It is undisputed that the plaintiff was still hav- 
ing difficulties with the 1972 back injury up to the time 
of the second accident on October 23, 1973. It is also 
undisputed that the October 1973, accident caused an 
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ankle and shoulder injury and only some back pain, and 
that plaintiff experienced no immediate disability be- 
cause of his back, but his “main concern after the Oc- 
tober 23rd incident was the ankle and shoulder.” The 
critical issue of fact is whether the plaintiff knew or 
reasonably should have known that the back problems 
he suffered subsequent to the 1973 accident were the 
result of the 1973 accident rather than the result of 
the 1972 accident. The issue is not at all whether he 
thought they were compensable or not compensable. 
The issue is one of fact and was so treated by both the 
Workmen’s Compensation Court and the District Court. 
The Workmen’s Compensation Court specifically found: 
“(T)hat plaintiff reasonably believed that the low back 
and toe numbness symptoms he experienced following 
his October 23, 1973, accident and injury were a reoccur- 
rence of the back injury of November, 1972, since the 
same area of his low back was involved and did not 
know until November 1, 1974, that said symptoms were 
the result of the October 23, 1973, accident and injury 
and involved the L5-S1 area rather than the L4-L5 area 
of his low back; * * *.” 

The District Court specifically found: “The evidence 
also establishes that the back injury suffered October 
23, 1973, did not immediately manifest itself; that the 
plaintiff assumed that the L-4 disc was involved; and 
that the plaintiff was not told until November of 1974 
that the L-5 injury, traced to the October 23, 1973, ac- 
cident, was not the same as that caused by the No- 
vember 1972 incident.” 

The opinion of the District Court states: “It is my 
opinion that the plaintiff reasonably did not know or 
suspect until November of 1974 that the second back 
injury was or might be compensable; that the plaintiff 
honestly, though mistakenly, thought the second back 
problem was an aggravation or result of the original 
injury for which he had been compensated; that plain- 
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tiff’s mistake was one of fact; * * * and that there has 
not been a showing of prejudice to the employer.” 

Obviously the District Court, as well as the compen- 
sation court specifically found that the plaintiff reason- 
ably did not know that the second back injury was or 
might have been the result of the second accident 
rather than the original 1972 injury. The plaintiff did 
not even know until November 1974, that the second 
injury and operation involved a different disc in his 
back, which was only 2 inches away from the 1972 in- 
jury. In fact, the same point of incision was used for 
both surgeries, leaving only one longer scar. The ma- 
jority opinion has not only ignored specific findings of 
fact, but has converted them into a conclusion that 
the plaintiff’s only mistake was a mistake of law. The 
foundation for that conclusion is that plaintiff did not 
know that an aggravation to the first injury, if caused 
by the second injury, would have been compensable. _ 
There was more than that that he did not know. He 
didn’t know that the second back injury and operation 
were the result of the second accident rather than the 
first. 

Our cases dealing with the statute of limitations in 
workmen’s compensation cases such as this have con- 
sistently held that the statute of limitations begins to 
run against an employee from the time it becomes rea- 
sonably apparent or should have become reasonably 
apparent that he has a compensable disability of any 
class from an accident or injury, if the employee is 
aware that the disability is due to his employment. An 
accident or injury under such holdings means only the 
accident or injury out of which the claim for compen- 
sation arises. The fact that there may have been other 
former accidents or injuries in the course of the em- 
ployment, whether those injuries were compensable or 
not compensable, does not destroy the requirement that 
the employee must have known or had reasonable 
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grounds to know of the causal connection between the 
specific accident or injury and the disability. 

This case was tried before the provisions of section 48- 
185, R. S. Supp., 1976, became effective and made findings 
of fact of the Workmen’s Compensation Court have the 
same force and effect as a jury verdict. Nevertheless, 
the law requires in this case if there is reasonable com- 
petent evidence to support the findings of fact in the 
Workmen’s Compensation Court and the District Court, 
the award will not be modified for insufficiency of the 
evidence on appeal to this court. Gifford v. Ag Lime, 
Sand & Gravel Co., 187 Neb. 57, 187 N. W. 2d 285. The 
Workmen’s Compensation Act should be liberally con- 
strued to the end that its beneficent purposes may not 
be thwarted by technical refinement of interpretation. 
Thomsen v. Sears Roebuck & Co., 192 Neb. 236, 219 N. 
W. 2d 746. The majority opinion here ignores both of 
those principles. The judgment of the District Court 
should have been affirmed. 

CuInTon, J., concurring. 

I concur generally in the majority opinion. What 
follows, will, I hope, make apparent the reason for a 
separate concurrence. I think it may be conceded that 
the plaintiff did not know until November 1974 that he 
had suffered a new and different accidental injury to 
his back on October 23, 1973. It is hardly conceivable 
that had he been informed by his doctor after the sur- 
gery in January of 1974, that that surgery involved a 
different disc from that in the previous surgery, he 
would not have promptly made claim for workmen’s 
compensation. It should be equally clear that, had the 
plaintiff inquired of his doctor what the surgery showed, 
he would have been informed of what he did not know 
until November 1974. The question is, was he required 
to make such inquiry? It is in this connection that the 
dissenting opinion indicates some confusion about what 
tolls the statute. The dissent says: “The majority 
opinion has not only ignored specific findings of fact, 
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but has converted them into a conclusion that the plain- 
tiff’s only mistake was a mistake of law. The founda- 
tion for that conclusion is that plaintiff did not know 
that an aggravation to the first injury, if caused by the 
second injury, would have been compensable. There 
was more than that, that he did not know. He didn’t 
know that the second back injury and operation were 
the result of the second accident rather than the first.” 
The confusion which this statement shows is as to the 
standard which is applicable. The standard, as the 
opinion of the court indicates, is the same as in case of 
latent and progressive injuries, that is, the statute be- 
gins to run from the time “it becomes reasonably ap- 
parent or should have become reasonably apparent” 
that he had a disability which arose from an accidental 
injury arising out of and in the course of his employ- 
ment. (Emphasis added.) Ohnmacht v. Peter Kiewit 
Sons Co., 178 Neb. 741, 135 N. W. 2d 237. This court 
has apparently never attempted to precisely define 
“should have become reasonably apparent” in cases of 
this type. Other courts have indicated that this means 
“in the exercise of reasonable care should know.” 100 
C. J. S., Workmen’s Compensation, § 436, p. 304, cases 
cited Note 48. 

In this case it is apparent that both the Nebraska 
Workmen’s Compensation Court and the District Court 
were applying the wrong standard. Their findings re- 
lated to the objective lack of knowledge of the peti- 
tioner. Where a mere inquiry by the patient of his 
surgeon would have disclosed the information, it must 
be said that as a matter of law the injury and the 
cause “should have been readily apparent” to the work- 
man. This is not a case such as Borowski v. Armco 
Steel Corp., 188 Neb. 654, 198 N. W. 2d 460, where the 
petitioner’s ignorance was caused by the inability of a 
number of doctors to diagnose the injury and to de- 
termine its cause. : 

I further wish to point out for the purpose of clari- 
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fying the issue, that the plaintiff had a compensable 
injury whether he suffered an entirely new injury be- 
cause of the incident of October 23, 1973, or whether, 
by reason of accidental injury arising out of and in the 
course of his employment on that date, he merely ag- 
gravated the earlier injury, ie., the changed condition 
was not merely a natural progression of the first in- 
jury. Turner v. Beatrice Foods Co., 165 Neb. 338, 85 
N. W. 2d 721. I think the majority opinion does not 
make this quite clear. It is, of course, no longer nec- 
essary, that in order for an injury to be compensable, 
there be an accident — although in this case the evi- 
dence indicates there was. It is only necessary that 
there be “an unexpected or unforeseen injury happen- 
ing suddenly and violently ... and producing at the 
time objective symptoms of an injury.” § 48-151(2), 
R. R. S. 1943. See, also, Brokaw v. Robinson, 183 Neb. 
760, 164 N. W. 2d 461. There is no dispute here that 
the petitioner knew on October 23, 1973, that he had 
had an accident and suffered an injury. In January of 
1974, following the surgery, a simple inquiry of his 
surgeon would have informed him of its nature and its 
cause. 


Gin GRADY, APPELLEE, v. DONALD E. DENBECK ET AL., 


APPELLANTS. 
251 N. W. 2d 164 


Filed March 2, 1977. No. 40812. 


1. Summary Judgments. The burden is upon the party moving for 
a summary judgment to show that no issue of fact exists, and 
unless he can conclusively do so, the motion must be overruled. 
Upon a motion for summary judgment, the court examines the 
evidence in the light most favorable to the party against whom 
it is directed, giving to that party the benefit of all favorable 
inferences that may be reasonably drawn therefrom. 

2. Jury: Verdicts: Appeal and Error. A verdict by a jury based 
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upon conflicting evidence will not be set aside on appeal unless 
it is clearly wrong. 

3. Contracts: Consideration. A “consideration” for an agreement 
requires that there be a benefit on one side, or a detriment suf- 
fered or a service done on the other; the benefit rendered need 
not be to the party contracting but may be to any one else at 
his procurement or request. 


Appeal from the District Court for Holt County: 
Henry F. Rermer, Judge. Affirmed. 


Forrest F. Peetz of Magnuson, Magnuson & Peetz, for 
appellants. 


Edward E. Hannon of Cronin & Hannon, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLInTon, and BropkEy, JJ. 


WuiteE, C. J. 

This is an action to recover on a promissory note 
executed by the defendants. Prior to trial, the de- 
fendants filed a motion for summary judgment. Their 
motion was overruled and the case proceeded to trial. 
A jury trial was had on March 9, 1976, and that same 
day the jury returned a verdict in favor of the plaintiff 
and against the defendants in the amount of $21,125. 
The plaintiff was also awarded interest and costs. The 
defendants’ motions for a new trial were overruled 
and they now appeal. We affirm the judgment of the 
District Court. 

On appeal, the defendants contend as follows: That 
the District Court erred in denying their motion for 
summary judgment; that the verdict was not supported 
by the evidence; and that the court erred by giving in- 
struction No. 5 to the jury. We shall examine each of 
these contentions in order. 

The defendants first argue that the District Court 
erred when it denied their motion for a summary judg- 
ment, for the reason that no real issue of fact then ex- 
isted, in that there was a complete lack of want of 
consideration to support the promissory note. 
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The burden is upon the party moving for a summary 
judgment to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion must be over- 
ruled. Upon a motion for summary judgment, the 
court examines the evidence in the light most favorable 
to the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
be reasonably drawn therefrom. Pfeifer v. Pfeifer, 195 
Neb. 369, 238 N. W. 2d 451 (1976); Randall v. Erdman, 
194 Neb. 390, 231 N. W. 2d 689 (1975). 

Before the court, at the time it was called to rule 
upon the defendants’ motion, were the pleadings of 
both parties, and depositions by the plaintiff and both 
defendants. The plaintiff, in his pleadings, alleged a 
promissory note dated September 1, 1971, in the amount 
of $21,125. The defendants in their second amended 
answer admitted the execution of the note, but denied 
that there was any consideration for it. 

In his deposition, the plaintiff testified that the note in 
question was signed at the same time as a real estate 
transaction in Searcy, Arkansas. The plaintiff was the 
broker for this sale, and the defendants were the buy- 
ers. The agreement for sale and purchase of the real 
estate, a motel in Searcy, Arkansas, contained the fol- 
lowing provision: 

“That the brokerage commission due and owing as 
a result of this sale in the amount of $21,125 - shall 
be paid to Gil Grady on or before Sept 1, 1973 together 
with 7% interest payable annually. Said amount shall 
be payable by second parties promissory note executed 
on closing day.” The defendants were the second par- 
ties in this agreement. 

In his deposition, the plaintiff was asked: “Now in 
reference to the note for $21,125, what services, if any, 
did you provide for Mr. Denbeck for that promissory 
note?”’, to which he replied: “Negotiated the sale and 
purchase of the Holiday Inn at Searcy, Arkansas, and 
the purchase price that the sellers were to receive was 
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adjusted by a like amount to compensate for the note 
that Mr. and Mrs. Denbeck executed.” 

In his deposition, defendant Donald E. Denbeck testi- 
fied that the promissory note was executed to satisfy 
and in accordance with the above-mentioned provision 
in the sale and purchase agreement. In defendant Den- 
beck’s deposition, the following exchange took place: 

“Q. Isn’t it true that there was an adjustment of 
the purchase price downward by $26,000, and your 
agreement, then, was to pay the commission which 
would have otherwise been payable by the sellers? 

“A. This was just the way the contract went — was 
put together. 

“Q. You agreed to pay this commission, did you not, 
sir? 

“A. Yes, sir.” 

It was proper for the District Court to deny the de- 
fendants’ motion for summary judgment. The above 
evidence clearly indicates a genuine issue of fact relat- 
ing to consideration. There is no merit to this conten- 
tion. 

The defendants next allege that the evidence was in- 
sufficient to support the verdict of the jury. In testing 
the sufficiency of evidence to support a verdict, the evi- 
dence must be considered in the light most favorable 
to the successful party. Every controverted fact must 
be resolved in favor of such party, and he should have 
the benefit of every inference that can be drawn there- 
from. Hansen v. Hasenkamp, 192 Neb. 530, 223 N. W. 
2d 44 (1974). A verdict by a jury based upon conflict- 
ing evidence will not be set aside on appeal unless it 
is clearly wrong. Moser v. Jeffrey, 194 Neb. 132, 231 
N. W. 2d 106 (1975). At the trial, the evidence pre- 
sented to the court on the summary judgment motion 
was expanded upon. 

A settlement sheet dated September 1, 1971, the clos- 
ing day for the transaction, introduced into evidence, 
indicated that the defendants paid the commission of 
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$21,125. The defendant Donald Denbeck admitted re- 
ceiving a copy of the settlement sheet. 

The sale and purchase agreement called for a pur- 
chase price of $409,319.97, plus the commission. The 
listing agreement for the motel called for a commission 
of 6 percent of the total selling or trading price. The 
purchase price, $409,319.97 plus commission $26,125, is 
$435,444.97. Exhibit 2 at the trial, the purchase and 
sale agreement provided that the buyers would pay the 
plaintiff a commission of $21,125. There was testimony 
that the figure was originally $26,125 and that it was 
reduced by $5,000 by the plaintiff, because the defend- 
ants claimed he owed them $5,000 from the sale of a 
previous motel. 

The defendant Denbeck testified that the paragraph 
in the purchase and sale agreement concerning pay- 
ment of the plaintiff's commission was placed in the 
agreement on September 1, 1971. He testified that he 
gave the promissory note to the plaintiff because the 
plaintiff was to list and resell the same motel for them. 
The plaintiff testified that the paragraph in the agree- 
ment concerning payment of commission was placed in 
the agreement on July 27, 1971, and that the defend- 
ants’ testimony as to when this provision was placed in 
the agreement was incorrect. 

There was sufficient evidence to support the jury’s 
finding in favor of the plaintiff. There is no merit to 
this contention. 

Lastly, the defendants claim that the District Court 
erred in giving instruction No. 5 relating to considera- 
tion. It reads as follows: “A ‘consideration’ for an 
agreement requires that there be a benefit on one side, 
or a detriment suffered or a service done on the other 
but the benefit rendered need not be to the party con- 
tracting but may be to any one else at his procurement 
or request.” 

This was a correct statement of the law. Adair v. 
Adair, 192 Neb. 571, 222 N. W. 2d 908 (1974). There 
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was no error by the District Court in giving this in- 
struction. 
The judgment of the District Court is correct and is 
affirmed. 
AFFIRMED. 


Joy M. ScHMER, APPELLANT, Vv. WILLIAM D. SCHMER, 
APPELLEE. 
251 N. W. 2d 167 


Filed March 2, 1977. No. 40831. 


1. Divorce: Alimony: Property. The fixing of alimony or distri- 
bution of property rests in the sound discretion of the District 
Court, and in the absence of an abuse of discretion, will not be 
disturbed on appeal. 

2. Divorce: Parent and Child: Infants: Appeal and Error. The 
discretion of the trial court with respect to awarding or chang- 
ing the custody and support of minor children is subject to review, 
but the determination of the court will not ordinarily be dis- 
turbed unless there is a clear abuse of discretion or it is clearly 
against the weight of the evidence. 

3. Divorce: Parent and Child: Infants. In determining the ques- 
tion of who should have the care and custody of a child upon 
dissolution of marriage, the paramount consideration must be 
the best interests and welfare of the child. 


Appeal from the District Court for Hall County: 
DonaLp H. Weaver, Judge. Affirmed. 


Cronin, Shamberg & Wolf, for appellant. 


Cunningham, Blackburn, Von Seggern & Livingston, 
for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLintTon, and BropkEy, JJ. 


WHITE, C. J. 

This is an action for dissolution of marriage brought 
by Joy M. Schmer, petitioner and appellant, against 
William D. Schmer, respondent and appellee. The pe- 
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titioner, age 30, and the respondent, age 36, were mar- 
ried in 1964. They are the parents of two children, 
Paige Jodene, age 10, and Samuel Louis, age 7. 

The trial court found the marriage to be irretrievably 
broken and made a property division between the par- 
ties. Custody of both minor children was awarded to 
the respondent. The petitioner filed a motion for a 
new trial, which was overruled, and she now appeals. 
We affirm the decree of the District Court. 

On appeal, the petitioner challenges the division of 
property and the failure of the District Court to grant 
her alimony. 

The property acquired by the parties during the mar- 
riage and divided by the court consisted of the follow- 
ing: Equity from the sale of the house $8,180.52; 
Skagway Profit-Sharing Plan equity $8,147.31; 1971 
Dodge automobile $1,800; 1965 Ford automobile $200; 
and savings account $50. The value of the foregoing 
items were stipulated to by the parties. Additionally, 
the court found the balance of a checking account to 
be $2,400. The value of household goods was esti- 
mated at $3,000 by the respondent, and $800 by the 
petitioner. Liabilities of $2,250 were stipulated to by 
the parties. 

The record shows that the respondent had been em- 
ployed for over 9 years at the Skagway Department 
- Store in Grand Island, Nebraska. The petitioner had 
been employed intermittently, on a part-time basis, dur- 
ing the marriage. The respondent received, during the 
marriage, various gifts from an uncle totaling approxi- 
mately $12,000 and an inheritance of $4,400. 

The court directed that the liabilities be paid from 
the equity from the sale of the family home and that 
the balance be divided equally between the parties. 
The household goods, 1965 Ford automobile, and sav- 
ings account were awarded to the petitioner. The 1971 
Dodge automobile, the balance in the checking account, 
and the Skagway Profit-Sharing equity were awarded 
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to the respondent. This division of property resulted 
in the respondent receiving a total of approximately 
$15,200 and the petitioner receiving approximately 
$4,050 to $6,250, depending upon the valuation placed 
on the household goods. 

The rules for determining alimony or the division of 
property in an action for dissolution of a marriage 
provide no mathematical formula by which such awards 
can be precisely determined. Hanisch v. Hanisch, 195 
Neb. 204, 237 N. W. 2d 407 (1976). “The rule in this 
state is that the fixing of alimony or distribution of 
property rests in the sound discretion of the District 
Court, and in the absence of an abuse of discretion, 
will not be disturbed on appeal.” Essex v. Essex, 195 
Neb. 385, 238 N. W. 2d 235 (1976). As stated in Tavlin 
v. Tavlin, 194 Neb. 98, 230 N. W. 2d 108 (1975), “This 
court is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently un- 
fair on the record.” On the record herein, we cannot 
say that the distribution made reaches that standard; 
nor can we say that the District Court abused its dis- 
cretion by failing to award petitioner alimony. 

The petitioner next contests the awarding of cus- 
tody of both minor children to the respondent. “The 
discretion of the trial court with respect to awarding 
or changing the custody and support of minor children 
is subject to review, but the determination of the court 
will not ordinarily be disturbed unless there is a clear 
abuse of discretion or it is clearly against the weight 
of the evidence.” Chilese v. Chilese, 196 Neb. 784, 246 
N. W. 2d 475 (1976). See, also, Peterson v. Peterson, 
196 Neb. 328, 243 N. W. 2d 51 (1976). 

In determining the question of who should have the 
care and custody of a child upon dissolution of mar- 
riage, the paramount consideration must be the best 
interests and welfare of the child. Knight v. Knight, 
196 Neb. 63, 241 N. W. 2d 360 (1976). 

Pursuant to an agreement between counsel, the par- 


Vow. 197] JANUARY TERM, 1977 803 
State v. Kofoed 


ties and the children were examined and tested by Dr. 
Michael O’Neill, a clinical psychologist. Dr. O’Neill tes- 
tified at the trial, and his written report was received 
into evidence. Dr. O’Neill determined that the emo- 
tional needs of each child were different, but that at 
this point in their lives their most important need was 
for security and protection. In his evaluation of the 
parties he described the petitioner’s orientation as 
“strongly in the direction of spontaneity, emotional re- 
activity, immediacy of motivation, feelings and the 
avoidance of unpleasantness.” He described the re- 
spondent as being “oriented just as strongly in the di- 
rection of sustained effort in the pursuit of purpose, 
control, planning and intelligent decision-making.” Dr. 
O’Neill gave his opinion that in the long run the best 
interests of. the children would be served by placing 
them with their father. He made it clear that his rec- 
ommendation should not be construed as a statement 
that the petitioner would not be a fit parent. There 
was evidence that the boy, Samuel, desired to be with 
the respondent, and the girl, Jodene, wished to be with 
the petitioner. 

There was sufficient evidence to support the deter- 
mination of the trial judge, who saw and observed the 
parties and witnesses, regarding custody of the chil- 
dren and we are not inclined to disturb his ruling on 
appeal. 

The decree of the District Court is correct and is af- 
firmed. 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, Vv. Desra C. KoFoeEp, 


APPELLANT. 
251 N. W. 2d 170 


Filed March 2, 1977. No. 40837. 


Criminal Law: Sentences. A sentence imposed within statutory 
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limits will not be disturbed on appeal in the absence of an abuse 
of discretion. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CaniciiA, Judge. Affirmed. 


Frank B. Morrison and Stanley A. Krieger, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before WuitTE, C. J., SPENCER, BoSLAuGH, 
McCown, CLINTON, BropKEy, and WHuiTE, JJ. 


Wuite, C. THomas, J. 

Defendant plead no-contest to one count of robbery 
and one count of larceny from the person. Pursuant to 
a plea bargain, a second count of robbery was dismissed. 
She was sentenced to the Nebraska Center for Women 
at York, Nebraska, for a term of 3 years on the robbery 
charge and for 1 year on the larceny from the person 
charge. The terms are to run concurrently. Defendant 
appeals solely on the ground that her sentence was ex- 
cessive. 

According to the defendant, she was sitting in a 
restaurant in Omaha on August 30, 1975, wondering 
how she was going to get enough money to pay her bills. 
One of her friends mentioned that one way is to grab 
purses, loot them, and then place them in a mail box. 
Later while driving around Omaha, the defendant and 
two friends, Michael Miller, age 17, and Linda Smart, 
age 15, saw a lady at a bus stop and “decided to get her 
purse.” Two more incidents took place a month later 
in a similar manner. The defendant drove the car at 
all times while the other two performed the actions in- 
volved with the victims. Following an anonymous 
phone call, the defendant was arrested. Two months 
later it was discovered that the defendant was the source 
of the call. 

The presentence investigation reveals that the de- 
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fendant was 22 years old at the time of the crimes. She 
is a high school graduate and is gainfully employed as 
a key punch operator. She is not married and still 
lives at home with her parents. There is evidence that 
the defendant does have a problem with drugs, particu- 
larly heroin. She does not have a significant criminal 
record. 

Defendant’s counsel argues that probation is the prop- 
er sentence. He notes that the defendant has severe 
emotional problems and her lack of a criminal record 
is stressed. It is also pointed out that the defendant 
has made attempts since her arrest at resolving her drug 
problem by participating in a drug-dependency program. 
We find these facts to be persuasive but not decisive. 

It is a well-established rule that a sentence imposed 
within the statutory limits will not be disturbed on ap- 
peal in the absence of an abuse of discretion. See, State 
v. Abram, 195 Neb.:199, 237 N. W. 2d 153 (1976); State 
v. Keller, 195 Neb. 209, 237 N. W. 2d 410 (1976). The 
penalty for robbery is set out in section 28-414, R. R. S. 
1943. It is imprisonment for not less than 3 years nor 
more than 50 years. The penalty for larceny from the 
person is set out in section 28-505, R. R. S. 1943. It is 
imprisonment for not less than 1 year nor more than 7 
years. The defendant received the minimum sentence 
for each crime. We cannot say that the trial court has 
abused its discretion. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


SratTe oF NEBRASKA, APPELLEE, Vv. WILLIAM SHIFFBAUER, 
APPELLANT. 
251 N. W. 2d 359 


Filed March 9, 1977. No. 40740. 


1. Criminal Law: Statutes: Due Process. The prohibition against 
excessive vagueness does not invalidate every statute which a 
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reviewing court believes could have been drafted with greater 
precision. All the Due Process Clause requires is that the law 
give sufficient warning that men may conform their conduct 
so as to avoid that which is forbidden. 

2. Criminal Law: Statutes: Notice. In determining the sufficiency 
of the notice a statute must of necessity be cxamined in the 
light of the conduct with which defendant is charged. 

3. Criminal Law: Statutes. One to whose conduct a statute clearly 
applies may not successfully challenge it for vagueness. 

4, Criminal Law: Constitutional Law: Statutes. Embedded in the 
traditional rules governing constitutional adjudication is that 
a person to whom a statute may be constitutionally applied will 
not be heard to challenge that statute on the ground that it may 
conceivably be applied unconstitutionally to others, in situations 
not before the court. 

5. Criminal Law: Instructions: Lesser-Included Offenses: Evidence. 
It is only where a higher crime fully embraces all the ingredi- 
ents of a lesser offense, and when the evidence requires it, that 
an instruction on a lesser-included offense must be given on 
request. 

6. Criminal Law: Sentences: Time. The court, as a condition of 
its sentence, may require the offender to be confined periodically 
in the county jail or to return to custody after specified hours, 
but not to exceed 90 days. 

7. Criminal Law: Courts: Hearings: Rules of Court: Time. It 
is a well-established principle that whether a proceeding be 
criminal or civil, the procedures and procedural rules to be ap- 
plied are those which are in effect at the date of the hearing 
or proceeding and not those in effect when the act or violation 
is charged to have taken place. 


Appeal from the District Court for Douglas County: 
Joun T. Grant, Judge. Affirmed. 


Ronald J. Palagi of Shrout, Christian, Krieger, Nestle 
& Palagi, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. Hoff- 
man, for appellee. 


Heard before WHITE, C. J., SPENCER, BOosLAUGH, 
McCown, NEwrTon, CLINTON, and Bropkey, JJ. 


SPENCER, J. 
Defendant, William Shiffbauer, was found guilty by 
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a jury of knowingly or intentionally delivering a sub- 
stance which he represented to be a controlled sub- 
stance but which was not in fact such a substance. He 
was sentenced to 1 year probation and 60 days impris- 
onment in the Douglas County jail was imposed as one 
of the conditions of probation. Defendant appealed, al- 
leging four assignments of error: (1) Section 28- 
4,125(7), R. R. S. 1943, under which he was charged, is 
violative of fundamental principles of due process; 
(2) the evidence is insufficient to sustain the verdict; 
(3) the trial court refused to instruct the jury as to a 
lesser offense; and (4) the trial court erred in making 
a 60-day period of imprisonment a condition of proba- 
tion. We affirm. 

On the night of June 16, 1975, an undercover agent 
established contact with the defendant in Omaha. The 
undercover agent told the defendant he wanted to buy 
some amphetamines. The defendant offered to sell the 
agent 100 tablets of dexedrine for $25. Dexedrine is a 
controlled substance under the Uniform Controlled 
Substances Act. The agent gave the defendant $25 and 
received a plastic bag full of white pills similar to aspi- 
rin tablets in return. The substance was analyzed by a 
research chemist. The tablets were caffeine, not dexe- 
drine. Caffeine is not a controlled substance. The de- 
fendant was charged with knowingly or intentionally 
delivering a substance which he represented to be a con- 
trolled substance but which, in fact, was not such a 
substance, in violation of section 28-4,125(7), R. R. S. 
1943. 

The defendant on this appeal challenges the constitu- 
tionality of section 28-4,125(7), R. R. S. 1943. That 
subsection is a part of the Uniform Controlled Sub- 
stances Act and provides: “(7) It shall be unlawful 
for any person to knowingly or intentionally deliver, 
distribute, or dispense a substance that such person ex- 
pressly or implicitly represents to be a controlled sub- 
stance but which is not in fact such a substance. Any 
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person violating the provisions of this subsection shall 
be guilty of a felony and shall, upon conviction thereof, 
be punished by a fine of not more than two thousand 
dollars, or by imprisonment in the Nebraska Penal and 
Correctional Complex for not less than one year nor 
more than five years, or by both such fine and impris- 
onment.” 

The Nebraska Uniform Controlled Substances Act 
was adopted in 1971. It was modeled after the Federal 
Comprehensive Drug Abuse, Prevention, and Control 
Act of 1970, and the Uniform Controlled Substances 
Act which are essentially identical. In 1974, subsection 
(7), the subsection involved here, was added to section 
28-4,125, R. R. S. 1943. There is no similar provision 
in the federal law nor in the Uniform Act. The legisla- 
tive history demonstrates an intent to restrict the il- 
legal traffic in controlled substances by making it crim- 
inal to sell any substance represented to be a controlled 
substance which is not. 

This court stated in State v. Adkins, 196 Neb. 76, 241 
N. W. 2d 655 (1976): “A penal statute creating an of- 
fense must be sufficiently explicit to inform those who 
are subject to it what conduct on their part will render 
them liable to its penalties. Any statute which for- 
bids the doing of an act in terms so vague that men 
of common intelligence must necessarily guess at its 
meaning, and differ as to its application, violates the 
first essential of due process of law.” But this prohi- 
bition against excessive vagueness does not invalidate 
every statute which a reviewing court believes could 
have been drafted with greater precision. All the Due 
Process Clause requires is that the law give sufficient 
warning that men may conform their conduct so as to 
avoid that which is forbidden. Rose v. Locke, 423 U. 
S. 48, 96 S. Ct. 243, 46 L. Ed. 2d 185 (1975). 

It is obvious the Legislature intended to make it un- 
lawful to deliver a substance represented to be a con- 
trolled substance. “In determining the sufficiency of 
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the notice a statute must of necessity be examined in 
the light of the conduct with which a defendant is 
charged.” Parker v. Levy, 417 U. S. 733, 94 S. Ct. 2547, 
41 L. Ed. 2d 439 (1974). See, also, State v. Guy, 196 
Neb. 308, 242 N. W. 2d 864 (1976), wherein it was 
stated: “Since this ordinance does not involve First 
Amendment rights, the challenge thereon on the ground 
of vagueness must be examined in the light of the facts 
at hand.” The facts show defendant represented he 
was selling dexedrine, a controlled substance. This is 
clearly the type of activity made illegal by the statute. 

The essential elements of the offense are: (1) That 
the defendant knowingly or intentionally deliver, dis- 
tribute, or dispense a substance; (2) that the defend- 
ant expressly or implicitly represent the substance to 
be a controlled substance; and (3) that the substance 
is not, in fact, a controlled substance. 

It is not necessary to decide whether “implicitly rep- 
resents” is vague. It is undisputed that defendant made 
an express representation that he was selling a con- 
trolled substance. ‘One to whose conduct a statute 
clearly applies may not successfully challenge it for 
vagueness.” Parker v. Levy, 417 U. S. 733, 94 S. Ct. 
2547, 41 L. Ed. 2d 439 (1974). 

Defendant also lacks standing to challenge the stat- 
ute on the ground of overbreadth. The fact that some 
innocent conduct, such as the dispensing of an uncon- 
trolled substance by a physician or pharmacist, may 
come within the terms of the statute does not affect de- 
fendant. “Embedded in the traditional rules governing 
constitutional adjudication is that a person to whom a 
statute may be constitutionally applied will not be 
heard to challenge that statute on the ground that it 
may conceivably be applied unconstitutionally to others, 
in situations not before the court. Broadrick v. Okla- 
homa (1973), 413 U. S. 601, 93 S. Ct. 2908, 37 L. Ed. 2d 
830.” State v. Brown, 191 Neb. 61, 213 N. W. 2d 712 
(1974). 
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Defendant’s second assignment attacks the sufficien- 
cy of the evidence. Apparently the basis of his argu- 
ment is that the statute under which he was convicted 
requires him to know the substance he sold was not a 
controlled substance. It is his contention the jury could 
not have reasonably inferred such knowledge and there- 
fore he argues the evidence was insufficient to support 
the jury verdict. Defendant misinterprets the statute. 

We doubt if the statute can be read to require that 
the defendant know the substance he sold was not a 
controlled substance if he actually represents it to be. 
The knowingly refers to his representation of the sub- 
stance to be a controlled substance, not the fact he 
knows it is not. That question, however, is immaterial 
herein. The trial judge, over objection by the State, 
instructed the jury that in order to return a verdict of 
guilty it must find that the defendant knowingly or 
intentionally delivered a substance which he expressly 
or implicitly represented to be a controlled substance 
and which he knew was not a controlled substance. 

There was evidence in the record that the defendant 
had been selling drugs for 8 years. There is direct 
testimony that the purchaser of the drugs was told by 
the defendant that the tablets were dexedrine, a con- 
trolled substance. There was testimony that the sub- 
stance was actually caffeine. The defense called no 
witnesses to dispute any of this testimony. , 

Defendant’s third assignment of a lesser-included of- 
fense relates to his position that he should have been 
charged with obtaining money under false pretenses. 
It is obvious that the court correctly refused the pro- 
posed instruction as the material elements of section 
28-4,125(7), R. R. S. 1943, do not encompass all the ele- 
ments of the crime of obtaining money under false pre- 
tenses. That offense, as described in section 28-1207, R. 
R. S. 1943, requires the intent to cheat or defraud. As 
stated in O’Bryan v. State, 111 Neb. 733, 197 N. W. 
609 (1924): “Intent to cheat and defraud the persons 
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wronged is, however, made an ingredient of the crime 
and this intent necessarily includes knowledge.” 

It is precisely this “knowledge” or “intent to cheat 
and defraud” which is not a necessary element of the 
offense described in section 28-4,125(7), R. R. S. 1943, 
upon which the defendant here was convicted. Knowl- 
edge of the identity of the substance, i.e., knowledge or 
intent to cheat or defraud another bears no relation to 
the offense involved herein. 

It is only where a higher crime fully embraces all the 
ingredients of a lesser offense, and when the evidence 
requires it, that an instruction on a lesser-included of- 
fense must be given on request. State v. McClarity, 
180 Neb. 246, 142 N. W. 2d 152 (1966). 

Defendant’s fourth assignment challenges the 60-day 
period of confinement as a condition of probation. 
There is no merit to the defendant’s contention. Sec- 
tion 29-2262, R. R. S. 1943, as amended by L.B. 289, 
Laws 1975, provides: ‘“(1) When a court sentences an 
offender to probation it shall attach such reasonable 
conditions as it deems necessary or. likely to insure that 
the offender will lead a law-abiding life. 

“(2) The court, as a condition of its sentence, may 
require the offender: * * * 

“(b) To be confined periodically in the county jail 
or to return to custody after specified hours, but not 
to exceed ninety days; * * *.” 

Considering the fact that defendant was on probation 
for an offense committed in California, the trial court 
was more than lenient herein. 

The only question which remains is that L.B. 289 be- 
came effective 3 months after the adjournment of the 
1975 Legislature, or August 24, 1975. The offense was 
committed on June 16, 1975. Trial was held January 
7, 1976, and defendant was sentenced on February 19, 
1976. Thus, L.B. 289 became effective after the offense 
was committed, but prior to trial and sentencing. L.B. 
289 is an act relating to criminal procedures which 
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provide probation conditions. It is a well-established 
principle that whether a proceeding be criminal or civil, 
the procedures and procedural rules to be applied are 
those which are in effect at the date of the hearing or 
proceeding and not those in effect when the act or vio- 
lation is charged to have taken place. Durousseau v. 
Nebraska State Racing Commission, 194 Neb. 288, 231 
N. W. 2d 566 (1975). 

There is no merit to any of the defendant’s assign- 
ments. The judgment is affirmed. 

AFFIRMED, 

McCown, J., dissenting. 

The majority opinion tacitly concedes that subsec- 
tion (7) of section 28-4,125, R. R. S. 1943, might be un- 
constitutional if the State attempted to enforce it in 
many different situations and against various classes of 
persons. Nevertheless, the court holds that the de- 
fendant has no standing to challenge the constitu- 
tionality of subsection (7), even though he has been 
convicted under it, because the court determines that 
the statute clearly applies to the defendant’s conduct, 
and that such conduct could constitutionally have been 
made criminal. The real issue is whether subsection 
(7) of section 28-4,125, R. R. S. 1943, is unconstitutional, 
not whether some other version of the statute might 
have been constitutional. 

Subsection (7), under its terms, clearly applies to all 
sorts of essentially innocent conduct as well as to 
what is presumptively criminal conduct. We have not 
previously been so concerned with procedural problems 
of standing in challenges to the constitutionality of 
other provisions of the Uniform Controlled Substances 
Act. In State v. Adkins, 196 Neb. 76, 241 N. W. 2d 655, 
the defendants moved for a dismissal of charges prior 
to trial on the ground that the statute was unconstitu- 
tionally vague and overbroad on its face in contraven- 
tion of the Due Process and Equal Protection Clauses of 
the Constitution. In that case we held the subsection 
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under consideration unconstitutionally vague and over- 
broad without any evidence of the particular conduct 
the defendants had engaged in. We said there: “The 
test to determine whether a statute defining an offense 
is void for uncertainty (1) is whether the language 
may apply not only to a particular act about which 
there can be little or no difference of opinion, but 
equally to other acts about which there may be radical 
differences, thereby devolving on the court the exer- 
cise of arbitrary power of discriminating between the 
several classes of acts, and (2) the dividing line be- 
tween what is lawful and what is unlawful cannot be 
left to conjecture.” We also determined in Adkins that 
the subsection there involved was so “indefinite as to 
embrace not only acts commonly recognized as repre- 
hensible but also others which it is unreasonable to pre- 
sume were intended to be made criminal.” In that re- 
gard we said: “It is not permissible to enact a law 
which, in effect, spreads an all-inclusive net for the 
feet of everybody upon the chance that, while the in- 
nocent will surely be entangled in its meshes, some 
wrongdoers also may be caught.” 

Subsection (7) of section 28-4,125, R. R. S. 1943, by 
its specific terms applies to all sorts of essentially in- 
nocent conduct in even more obvious fashion than the 
subsection involved in Adkins. The court, however, now 
ignores the basic constitutional issues and resorts to 
procedural issues of “standing.” The majority opinion 
might even be taken to approve the constitutionality 
of subsection (7). It should be pointed out here that 
the constitutional validity of an act of the Legislature 
is to be tested and determined not by what has been or 
possibly may be done under it, but by what the law 
authorized to be done under and by virtue of its pro- 
visions. See Bachus v. Swanson, 179 Neb. 1, 136 N. W. 
2d 189. 

Subsections (1) and (3) of section 28-4,125, R. R. S. 
1943, which make it a crime to manufacture, dis- 
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tribute, deliver, dispense, or possess a controlled sub- 
stance or a counterfeit controlled substance, each con- 
tain specific exemptions for conduct otherwise author- 
ized by the Uniform Controlled Substances Act. Sub- 
section (7) does not contain any such exceptions. The 
subsection simply makes it unlawful to knowingly or 
intentionally “deliver, distribute, or dispense” an un- 
controlled substance which has been represented to be 
a controlled substance. The quoted words are specifi- 
cally defined in section 28-4115, R. R. S. 1943. “Dis- 
pense” is defined to mean only a delivery pursuant to 
a lawful order or prescription of a licensed physician, 
and “dispenser” includes only a licensed pharmacist or 
other practitioner. “Distribute” is defined to mean to 
deliver other than by administering or dispensing, and 
“deliver” or “delivery” means the actual, constructive, 
or attempted transfer from one person to another. 
The Uniform Controlled Substances Act applies only 
to controlled substances. The act specifically does not 
apply to any non-narcotic substance which may be law- 
fully sold over the counter without a prescription. Sub- 
section (7) of section 28-4,125, R. R. S. 1943, is there- 
fore the only portion of the act which pertains to un- 
controlled substances, and the first sentence of that 
subsection contains the complete specification of all 
the elements of the crime. “It shall be unlawful for 
any person to knowingly or intentionally deliver, dis- 
tribute, or dispense a substance that such person ex- 
pressly or implicitly represents to be a controlled sub- 
stance but which is not in fact such a substance.” There 
are obviously no exemptions or exceptions in the sub- 
section. It can be argued that the Legislature intended 
to include the same exceptions set out in other parts 
of the act under which possession, handling, and selling 
of controlled substances is authorized and lawful. 
These exceptions revolve around prescribing and han- 
dling by licensed physicians, pharmacists, and practi- 
tioners. Any conclusion that the Legislature inadvert- 
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ently omitted the exceptions is destroyed, however, be- 
cause the word “dispense” is used in subsection (7) with- 
out any qualification whatever. “Dispense,” by speci- 
fic definition in the act, means only a delivery pur- 
suant to a lawful order or prescription of a licensed 
physician, and “dispenser” includes only a licensed phar- 
macist or other practitioner. The subsection therefore 
sweeps with a broad broom, and goes far beyond il- 
legal sales or offers to sell and deliver made in the 
course of the illegal traffic in controlled substances. 

Except for subsection (7), the acts which that sub- 
section prohibits and makes criminal were otherwise 
not unlawful. In Nebraska there is no statute which 
makes it a crime to offer to sell a controlled sub- 
stance. Neither is there any criminal statute which 
forbids representing an uncontrolled substance to be a 
controlled substance. 

Subsection (7) does not require that an accused know 
that the substance delivered is not a controlled sub- 
stance. The majority opinion interprets the subsection 
that way. The State vigorously supports that inter- 
pretation and asserts in its brief: ‘Thus a simple read- 
ing of the language of Section 28-4,125(7), indicates that 
the accused need not know that the substance is not 
controlled, as long as he intentionally or knowingly de- 
livered, dispensed or distributed the substance which he 
expressly or implicitly represented to be a controlled 
substance.” It is argued by the defendant that a mis- 
taken or erroneous belief as to the nature of the sub- 
stance delivered is a defense. The State contends that 
the prohibited delivery or dispensing furnishes the 
only criminal intent required by the statute. 

The issue of whether or not an accused must know 
that the substance delivered is not, in fact, a controlled 
substance is only a part of the broader issue of whether 
or not subsection (7) is clear and definite. A far 
greater problem on the issue of indefiniteness arises in 
attempting to determine the meaning of “implicitly 
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represents.” In contrast with the word “expressly,” it 
is uncertain what statements or conduct can be said to 
implicitly represent a substance to be a controlled sub- 
stance. The dictionary meaning of the word “implicit” 
is: tangled or twisted together, tacitly involved in 
something else, capable of being understood from some- 
thing else though unexpressed, capable of being in- 
ferred. The term could include conduct alone. It could 
also include ambiguous or otherwise inaccurate or er- 
roneous statements. A mistaken statement that a sub- 
stance is obtainable only on prescription might well 
be said to “implicitly represent” it as a controlled sub- 
stance, even though the statement is erroneous and 
made innocently. At the least, subsection (7) fails to 
fairly define what specific conduct is criminal. and 
fails to provide ascertainable standards of law enforce- 
ment which are free from arbitrary and discrimina- 
tory action. The dividing line between what is lawful 
and unlawful cannot be left to conjecture. The citizen 
cannot be held to answer charges based upon penal 
statutes whose mandates are so uncertain that they 
will reasonably admit of different constructions. Pe- 
nal statutes prohibiting the doing of certain things, and 
providing a punishment for their violation, should not 
admit of such a double meaning that the citizen may 
act upon one conception of its requirements and the 
_courts upon another. A crime must be defined with suf- 
ficient definiteness and there must be ascertainable 
standards of guilt sufficient to inform those subject 
thereto as to what conduct will render them liable to 
punishment “hereunder. State v. Nelson, 168 Neb. 394, 
95 N. W. 2d 678. 

Subsection (7) as drawn goes far beyond the illegal 
traffic in controlled substances and the sale of substi- 
tuted substances. It sweeps within its prohibition all 
sorts of actions not normally considered to be crimi- 
nally culpable. As it stands, the subsection makes it a 
crime for a physician to prescribe or administer a pla- 
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cebo which he represents to be a controlled substance, 
or for a pharmacist to accidently or negligently dis- 
pense an uncontrolled substance represented to be a con- 
trolled substance. The subsection even makes it a crime 
for a person to give aspirin to a friend mistakenly rep- 
resenting and believing it to be a controlled substance 
issued only under a prescription. Clearly there is no 
reasonable relationship between the conduct prohibited 
and the public purpose to be achieved. 

A legislative decision to restrict certain activity must 
be grounded on a rational basis. The extent to which 
the Legislature may exercise the police power, an at- 
tribute of state sovereignty, is primarily a matter of 
legislative judgment, but the purpose of the regula- 
tory matter must be legitimate and the means employed 
to effect it must be reasonable. Bridgeford v. U-Haul 
Co., 195 Neb. 308, 238 N. W. 2d 443. 

Even if the specific intent of the Legislature in adopt- 
ing subsection (7) of section 28-4,125, R. R. S. 1943, 
were clearly ascertainable, this court could not inter- 
pret the subsection by limiting its application without 
completely rewriting it. As we said in State v. Adkins, 
196 Neb. 76, 241 N. W. 2d 655: “(I)f drastic surgery is 
necessary to preserve it, the surgery should, in our opin- 
ion, be performed by the Legislature and not by the 
court.” 

“A court cannot, under the guise of its powers of con- 
struction, rewrite a statute, supply omissions, or make 
other changes * * *.” Bessey v. Board of Educational 
Lands & Funds, 185 Neb. 801, 178 N. W. 2d 794. 

Only two other states have enacted legislation in this 
area as an addition to the Uniform Controlled Sub- 
stances Act. Each statute differs from that of Nebras- 
ka, and each is different from the other. Neither of 
them use the word “dispense,” and both attempt to dif- 
ferentiate between sales or deliveries which would be 
lawful or unlawful if other provisions of the Uniform 
Controlled Substances Act were applicable. Apparently 
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the constitutionality of the statutes has not yet been 
determined. See, Cal. Health & Safety Code, § 11355 
(West, 1975); Ill. Ann. Stat., Ch. 5614, § 1404 (Smith- 
Hurd Supp., 1977). 

Subsection (7) of section 28-4,125, R. R. S. 1943, is 
unconstitutionally indefinite and overbroad. It should 
not be glossed over by tacit approval. The attention 
of the Legislature ought to be specifically directed to 
the subsection to permit the Legislature to enact proper 
and constitutional legislation directed at the specific 
conduct which the Legislature desires to prohibit. 

BRODKEY, J., joins in this dissent. 

BosSLauGH, J., dissenting in part. 

I concur generally in the decision of the court that 
the judgment should be affirmed. I disagree with that 
part of the opinion which holds that knowledge on the 
part of the defendant, that the substance he sold was 
not the substance he represented it to be, is not an ele- 
ment of the offense. The better rule is that a pre- 
scribed culpability requirement should apply to all ma- 
terial elements of the offense. See Model Penal Code, 
§ 2.02(4). 


TREAVER LEE JAMES, A MINOR, AGE 0 YEARS, BY AND THROUGH 
DONNA JEAN SINNETT, HIS MOTHER AND NEXT FRIEND, 
APPELLANT, V. RAINCHIEF CONSTRUCTION COMPANY, 
GRAND ISLAND, NEBRASKA, ET AL., APPELLEES. 

251 N. W. 2d 367 


Filed March 9, 1977. No. 40797. 


1. Workmen’s Compensation: Parent and Child: Infants. Under 
our former statute, a child not living with his parent is not 
conclusively presumed to be dependent on his deceased parent 
but must prove such to be the fact. 

Our former statute provided that a 

partial dependent was entitled to compensation benefits only 

in the proportion which the amount contributed bore to the 
total wages of the deceased. 
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3. Workmen’s Compensation: Evidence: Burden of Proof. The 
burden of proof in a workmen’s compensation proceeding is on 
the claimant. 


4. Workmen’s Compensation: Parent and Child: Infants. Where 
a deceased father had partially contributed to the support of 
a child residing with a former wife, such child was a partial 
dependent. 


5. Workmen’s Compensation: Evidence: Appeal and Error. When 
the findings of fact by the trial court in a workmen’s compen- 
sation case are supported by reasonable, competent testimony, 
the cause will not be considered de novo on appeal. 


6. Workmen’s Compensation: Courts: Contracts. An agreement 
relative to payment of workmen’s compensation benefits, en- 
tered into between the parties, is void and of no effect unless 
in writing, filed with the compensation court, and approved by 
the court. 


Appeal from the District Court for Hall County: 
DonaLp H. Weaver, Judge. Affirmed. 


Cunningham, Blackburn, Von Seggern & Livingston, 
for appellant. 


John A. Wagoner, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, CLINTON, and BropKEy, JJ. 


NEWTON, J. 

In this action Donna Jean Sinnett seeks to obtain fur- 
ther workmen’s compensation benefits for her 6-year- 
old mongoloid son as a dependent of his deceased father 
Michael James. Two hearings were held in the Work- 
men’s Compensation Court and one in the District 
Court. In each instance plaintiff’s claim was rejected. 
We affirm the judgment of the District Court. 

Donna Jean Sinnett obtained a divorce from Michael 
James on October 22, 1971, in Salina, Kansas. The de- 
cree provided that custody of the son should be awarded 
to his mother and that Michael James should contrib- 
ute $11.50 per week to the support of the son. Three 
weekly payments were made in October and November 
1971. No further payments were made until January 
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1973, following an action under the Uniform Reciprocal 
Enforcement of Support Act brought in the District 
Court for Hall County, Nebraska. An order was en- 
tered directing Michael to pay $50 per month to com- 
ply with the $11.50 weekly requirement and an addi- 
tional $10 per month to apply on the unpaid deficit 
which had accrued. Three $60 payments were made 
prior to Michael’s accidental death on April 6, 1973. 

Defendants paid benefits in the total sum of $5,952 
at the rate of $62 per week, the maximum benefit pro- 
vided by statute. See § 48-122, R. S. Supp., 1972. The 
son continued to live with his mother throughout the 
period mentioned. Her earnings amounted to take- 
home pay of $320 per month. 

The primary question presented is whether the son 
was totally or partially dependent upon his father. The 
Nebraska statutes in force at the time of the accident 
provided that a child was not conclusively presumed to 
be a dependent on his parent unless he was living with 
such parent at the time of the parent’s death, other- 
wise dependency became a question of fact. See § 
48-124, R. S. Supp., 1972. The statutes further pro- 
vided that partial dependents “shall be paid on account 
of the benefits provided in subsection (1) of this section 
for persons wholly dependent, in the proportion that 
the average amount regularly contributed by the de- 
ceased from his wages for a reasonable time immedi- 
ately prior to the accident, to such persons who were 
partially dependent, bears to the total wages of the de- 
ceased during the time.” § 48-122 (3), R. S. Supp., 1972. 
Section 48-122 (1) provided also that a dependent was 
entitled to compensation benefits for 325 weeks. If a 
total dependent, plaintiff is entitled to further compen- 
sation at the rate of $62 per week for the remainder of 
the 325-week period. If a partial dependent, plaintiff 
was entitled to only $11.50 per week for a period of 
325 weeks and this sum has been paid. 

The Kansas divorce decree provided that the father 
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“should be ordered to assist in the support of said minor 
child.” (Emphasis supplied.) For a period of approxi- 
mately 14 months extending from November 1971 to 
January 4, 1973, Michael James failed to make any 
child-support payments and his son was wholly depend- 
ent upon his mother. Three monthly payments were 
then made in January, February, and March 1973. In 
her testimony before the Workmen’s Compensation 
Court the mother stated that at the time she initiated 
the action under the Uniform Reciprocal Enforcement 
of Support Act, she needed $50 per month to support 
her son and this was the sum needed for his food and 
clothing. The statement represented the sum awarded 
as child support in the decree of divorce which the 
court found to be a sum needed “to assist” in the boy’s 
support. On the basis of the mother’s testimony, the 
$50 per month was sufficient to pay only for the boy’s 
food and clothing. Obviously he was dependent upon 
his mother for all other necessary items of support such 
as housing, heat, lights, care while the mother was 
away at work, medical and dental attention, etc. 

We have held that, under the circumstances here pre- 
sented, a child is not presumed to be a dependent but 
must prove dependency in fact. See, Palmer v. Hamer, 
133 Neb. 362, 275 N. W. 322; Meyer v. Nielsen Chevrolet 
Co., 137 Neb. 6, 287 N. W. 849. At both the one and 
three-judge hearings in the Workmen’s Compensation 
Court and the hearing in the District Court, it was con- 
cluded that plaintiff had failed to sustain the burden 
of proof regarding total dependency. The burden of 
proof in a workmen’s compensation proceeding is on 
the claimant. See Parrish v. Karl Kehm & Sons Con- 
tractors, 186 Neb. 252, 182 N. W. 2d 422. We have also 
held that: “Where a deceased father, pursuant to court 
order, contributed $30 per month to the support of a 
child residing with a former wife, and the evidence 
shows that such amount only partially supported the 
child, such child is a partial dependent under section 
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48-124, R. R. S. 1943.” Copple v. Bowlin, 172 Neb. 467, 
110 N. W. 2d 117. 

“When the findings of fact by the trial court in a 
workmen’s compensation case are supported by reason- 
able, competent testimony, the cause will be not con- 
sidered de novo on appeal.” Jensen v. Western Print- 
ing Co., 193 Neb. 481, 227 N. W. 2d 839. 

The record reflects the presence of reasonable and 
competent evidence to sustain the finding of the Work- 
men’s Compensation Court and the case will not be con- 
sidered de novo. 

Plaintiff also contends that a binding agreement was 
reached between the parties resulting in the payment 
of compensation as heretofore noted. Section 48-136, 
R. R. S. 1943, permits the parties to settle matters of 
compensation between themselves, provided that a copy 
of the settlement be filed with the compensation court, 
but it shall not be binding unless in accordance with 
the provisions of the compensation act. Each party 
had sent a copy of a letter, indicating that the defend- 
ant insurance company would pay the maximum bene- 
fits, to a judge of the compensation court. This is the 
basis for the alleged agreement. The judge stated he 
had no recollection of the letters and did not file them 
but ordinarily turned such things over to the court’s 
legal counsel. It is evident that an agreement such 
as is contemplated in the statute was never filed or 
approved. In the absence of such compliance the al- 
leged agreement is void and of no effect. See, Duncan 
v. A. Hospe Co., 133 Neb. 810, 277 N. W. 339; Riggins v. 
Lincoln Tent & Awning Co., 143 Neb. 893, 11 N. W. 2d 
810. 

The contention that defendants are now estopped to 
deny the purported agreement is without merit. 
Plaintiff has not been injured or damaged thereby. In 
fact, plaintiff gained by defendants’ mistake as more 
compensation has been paid than plaintiff was en- 
titled to. 
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The judgment of the District Court is affirmed. 
AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion here- 
in. The issue as I see it is whether the mongoloid son 
of the deceased workman was totally or partially de- 
pendent upon his father. While it is true that the 
child was not living with his father at the time of the 
father’s death, the undisputed testimony of the mother 
is that she needed $50 per month for the support of this 
child. This was the amount allowed in the divorce de- 
cree and was the amount provided in the uniform re- 
ciprocal enforcement of support action filed in this 
state. In my judgment, he was totally dependent upon 
his father. 

On the record before us, the workman was paying 
the total amount needed to support the child at the 
time of the workman’s death. The record indicates 
the child’s dependency on the workman was total at 
the time of the death of the workman. 

This was a Kansas and not a Nebraska divorce. The 
Kansas court found $50 was necessary for the support 
of the child. The mother testified the amount was 
adequate. To enforce it, the mother filed a uniform 
reciprocal enforcement of support action in this state. 
In the absence of evidence to the contrary, we should 
not ignore the mother’s testimony and take judicial 
notice that it must have cost more than $50 a month 
to support the child. We should find on her testimony 
$50 is the amount which was required for his support 
at the time of the father’s death. 

On the record I would find the mongoloid child to- 
tally dependent upon his father, the workman, at the 
time of the father’s death, and reverse the judgment of 
the trial court. 

McCowy, J., joins in this dissent. 


824 NEBRASKA REPORTS [VoL. 197 


Waegili v. Caterpillar Tractor Co. 


JAMES E, WAEGLI, APPELLANT, V. CATERPILLAR TRACTOR 
Co., A CORPORATION, ET AL., APPELLEES. 
251 N. W. 2d 370 


Filed March 9, 1977. No. 40835. 


1. Trial: Evidence: Verdicts. The party against whom a motion 
for a directed verdict is directed is entitled to have every contro- 
verted fact resolved in his favor and to have the benefit of every 
in ference that can reasonably be deduced from the evidence. 

2. Negligence: Employer and Employee. There is no duty to warn 
of a known danger. 

3. Torts: Negligence: Strict Liability. Where the existence of a 
defect in a product is known to the claimant prior to an accident 
and injury, no basis for recovery under the doctrine of strict 
liability in tort exists. 


Appeal from the District Court for Lancaster County: 
SAMUEL VAN PELT, Judge. Affirmed. 


Herbert J. Friedman of Friedman & Berry, for ap- 
pellant. 


Cline, Williams, Wright, Johnson & Oldfather, Knud- 
sen, Berkheimer, Endacott & Beam, and Barlow, Johnson, 
DeMars & Flodman, for appellees. 


Heard before WuiTr, C. J., SPENCER, BOSLAUGH, 
McCown, CLiInTon, BRopkKEy, and WHITE, JJ. 


WHITE, C. THomas, J. 


This action for personal injuries was dismissed by 
the trial court at the conclusion of the plaintiff’s case- 
in-chief. Plaintiff appeals. We affirm. 

Plaintiff James E. Waegli was on the date of accident 
a 22-year-old heavy equipment operator, engaged spe- 
cifically by Seward County to operate a Caterpillar 
model 613 tractor scraper. The 613 consists of a power 
or tractor unit, mounted on two wheels, with the en- 
gine and cab in front of the wheels and a large scraper 
unit attached to the power unit mounted on two wheels 
to the extreme rear of the unit. 

The machine is designed to gather and transport ap- 
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proximately 11 cubic yards of earth by means of a hy- 
draulically operated blade and an elevating unit. The 
combined unit is nearly 32 feet long and, unloaded, 
weighs approximately 27,000 pounds. 

Plaintiff, who will be referred to as Waegli, was 
hired by Seward County in July 1971, and received ap- 
proximately 114 hours of instructions in the operation of 
the unit. 

The 613 sold to the county was not equipped with a 
parking brake which was an optional item. The evi- 
dence discloses that the subject of equipping the ma- 
chine with a parking brake was not discussed with 
Seward County by the other defendants. 

On September 15, 1971, Waegli and other employees 
of the county were engaged in road repair in rural 
Seward County. An old bridgé had been removed and 
replaced with a steel culvert. Fill dirt was being 
scraped and hauled in the 613 to the culvert site 
where a road grader operated by another county em- 
ployee would level and smooth the fill. 

In some manner not described in the evidence, the 
road grader slipped off the road surface into a ditch 
from where it could not be extricated under its own 
power. 

Waegli saw the grader in difficulty, dumped his load, 
and drove to the grader. He backed the 613 close 
enough to the grader so that a chain might be fastened 
to pull it out. The 613 did not leave the road surface. 

After stopping the engine of his unit, Waegli hydrau- 
lically dropped the bowl, or scraping blades and com- 
partment designed to hold the fill dirt, to the ground, 
and dismounted. The chain was hooked from the 613 
to the grader, and the grader was pulled onto the road 
surface. After pulling the grader about 30 feet, the 
units were stopped, the transmission of the 613 was 
placed in neutral, the bowl again was lowered to the 
roadway, and the blade was pushed into the ground 
about 4 to 6 inches. Waegli again dismounted. He un- 
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hooked the chain from the 613, and, with his back to 
the 613, removed the chain from the grader. The 613 
then rolled back and pinned Waegli between the two 
machines, injuring him seriously. The evidence dis- 
closes that the grade in the area was 7 percent rise 
from horizontal to the south. The 613 faced south 
and rolled back to the north. 

This action was brought against the Caterpillar 
Tractor Co., Johnson Manufacturing Company, Lub- 
bock, Texas, and the supplier Lincoln Equipment Com- 
pany on three theories: Strict liability in tort, breach 
of warranty, and negligence. Seward County was 
joined by virtue of the workmen’s compensation paid 
plaintiff and is not a part of this appeal. The trial 
court sustained a demurrer to the second theory. The 
case was tried on the remaining two theories. 

Waegli here assigns as error the dismissal of his peti- 
tion. The defendants asserted as grounds for the di- 
rected verdict 14 separate specifications. The trial 
court entered an order without specifying the grounds 
on which the dismissal was entered. 

In Kohler v. Ford Motor Co., 187 Neb. 428, 191 N. W. 
2d 601 (1971), this court held that as a condition of a 
recovery under the doctrine of strict liability the 
“plaintiff was unaware of the claimed defect.” This 
holding has been criticized, NJI (1977 P.P.), Comment, 
§ 11:20, p. 60, but to the effect that the knowledge of 
plaintiff to the claimed defect more properly ought to 
be an affirmative defense. We make no determination 
of that issue, but simply point out that in either cir- 
cumstance, Waegli was conclusively shown to have 
knowledge of the claimed defect, i.e, the absence of a 
parking brake. The doctrine of strict liability is not 
applicable. 

The only remaining issue is that of negligence of the 
defendants. Essentially the issue dispositive of the 
matter is whether the plaintiff's own evidence discloses 
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contributory negligence as a matter of law sufficient to 
bar recovery. 

“In every case before the evidence is submitted to 
the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it upon whom the burden of proof 
is imposed.” Edquist v. Commercial Sav. & Loan Assn., 
191 Neb. 618, 217 N. W. 2d 82 (1974). See, also, Thomas 
v. Owens, 169 Neb. 369, 99 N. W. 2d 605 (1959). 

The party against whom a motion for directed ver- 
dict is directed is entitled to have every controverted 
fact resolved in his favor and to have the benefit of 
every inference that can reasonably be deduced from 
the evidence. Corbitt v. Omaha Transit Co., 162 Neb. 
598, 77 N. W. 2d 144 (1956). 

Prior to the accident, Waegli had operated the 613 
an average of 9 hours a day, 5 days a week, for 5 to 
6 weeks. He knew that the 613 was not equipped with 
a parking brake. Cases cited by Waegli concerning the 
duty to warn are not applicable. 

There is no duty to warn of a known danger. An- 
stine v. Briggs, 191 Neb. 489, 215 N. W. 2d 878 (1974). 
Waegli had studied the operator’s manual and was fa- 
miliar with both the description and methodology of 
the “parking system” of the 613. Briefly, the system 
suggests that when parking, the bowl be. lowered and 
the wheels of the tractor unit be turned to the side, in 
a direction at a 90-degree angle from the scraper unit. 
Waegli knew prior to the accident that hydraulically 
driving the blade into the earth and thus raising the 
rear wheels would prevent the 613 from rolling from 
the parked position. He admitted that the accident 
could have been avoided if he had followed that pro- 
cedure. This testimony was supported by Waegli’s ex- 
pert witness McMinn who testified to the identical fact 
and conclusion. 
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Waegli also knew that the 613 could roll backwards, 
even though he had lowered the bowl, if it was parked 
on a slope. On two separate occasions the 613 had 
rolled from its parked position by reason of insuffi- 
cient lowering of the bowl. On the first occasion he 
stopped the rolling by placing a piece of railroad tie 
under the wheels. On the second occasion Waegli 
stopped it from rolling by lowering the bow] to a greater 
depth into the earth. 

Waegli was totally and completely familiar with the 
existence of the claimed defect. He knew the tendency 
of the machine to roll and failed to take steps known 
to him to insure that the rolling did not take place. 
Waegli was contributorially negligent as a matter of law 
sufficient to bar his recovery in an action for negli- 
gence. 

The trial court was correct in dismissing the petition 
at the close of the plaintiff’s case and its judgment is 
affirmed. 

AFFIRMED. 


GENEVIEVE JOSEPHINE CHISHOLM, APPELLEE, Vv. DANIEL 
KENT CHISHOLM, APPELLANT. 
251 N. W. 2d 171 


Filed March 9, 1977. No. 40838. 


Divorce: Parent and Child: Statutes. In determining the amount 
which an obligor should be required to pay to discharge his 
duty of support under the Revised Uniform Reciprocal Enforce- 
ment of Support Act, the trial court must consider the ability 
of the obligor to contribute to the support of the dependent. 


Appeal from the District Court for Custer County: 
Ear. C. JOHNSON, Judge. Affirmed. 


Tedd C. Huston, for appellant. 
Rodney W. Schwasinger, for appellee. 
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Heard before WuitE, C. J., SPENCER, BosSLauau, 
McCown, CLINTON, BropKEy, and WHITE, JJ. 


BosLauGu, J. 

This is an appeal in a proceeding under the Revised 
Uniform Reciprocal Enforcement of Support Act. The 
complaint was filed in the District Court for Custer 
County, Nebraska, on July 16, 1974. On August 7, 1974, 
a temporary order was entered which required the de- 
fendant to pay $100 per month pending receipt of medi- 
cal evidence concerning the condition of John D. Chis- 
holm, defendant’s son. On December 31, 1975, the de- 
fendant was ordered to pay $50 per month for the sup- 
port of John commencing January 15, 1976. The de- 
fendant has appealed from this order. 

The parties were divorced in California in 1971. 
Their son, John, was then 19 years of age. Pursuant 
to the divorce proceeding the defendant entered into a 
property settlement agreement in which he agreed to 
pay $100 per month for the support of John, the pay- 
ments to continue after the child reached his majority 
“so long as said health problem and requirements ex- 
ist.” 

John suffers from regional enteritis, a chronic in- 
testinal disease which is incurable and disabling. Al- 
though he has been employed for varying lengths of 
time in the past, the medical evidence shows he is un- 
able to work at this time. He is now 25 years of age 
and receives $225.80 per month in social security bene- 
fits. His medical expenses are paid by Med-Cal and, 
according to the complaint, are charged in part to the 
County of Sutter, California, which claims a right to 
reimbursement. 

The defendant contends he should be relieved of all 
obligations to support his son because his son is now re- 
ceiving social security benefits and is emancipated. The 
defendant relies upon the rule that the legal obligation 
to support a child terminates, generally, when the child 
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reaches his majority, and the fact that a child has an 
independent source of income may be considered in de- 
termining whether a parent should be relieved of his 
obligation to support. See Annotation, 1 A. L. R. 2d 
910. 

The defendant’s obligation to support his son arises 
in this case from the California divorce proceeding and 
property settlement agreement. § 42-763(b), R. R. S. 
1943. The difficult question is to what extent is the 
defendant now able to contribute to the support of his 
son. 

Under the statute the court in the responding state 
may fix the support payment at a different. amount 
than that specified by the judgment in the initiating 
state. Moore v. Moore, 252 Iowa 404, 107 N. W. 2d 97; 
Swan v. Shelton (Mo. App.), 469 S. W. 2d 943. The 
ability of the obligor to contribute to the support of the 
dependent must be considered in fixing the amount of 
the payment. Commonwealth v. Shaffer, 175 Pa. Super. 
100, 103 A. 2d 430. 

The defendant is 64 years of age. He is employed as 
a cook and jailer at the county jail in Custer County, 
Nebraska. He earns $450 per month gross which 
amounts to $360 net. He also receives $240 in social 
security benefits which will be reduced by over one- 
half because of his earnings. He estimates his living 
expenses at $300 to $350 per month. It is apparent that 
the defendant has but a limited ability at this time to 
contribute to the support of his son. As the defendant 
grows older this ability will be further reduced. 

We think the finding of the trial court that the de- 
fendant should not be required to pay $100 per month 
for the support of his son was correct and is sustained 
by the record. The defendant is able to make some 
contribution and the amount fixed by the trial court is 
reasonable under the circumstances. The order is sub- 
ject to modification when there has been a further 
change in the circumstances of the parties. 
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The judgment of the District Court is affirmed. 
AFFIRMED. 


IN RE APPLICATION OF IRVING STEWART WISE FOR A WRIT 
OF HABEAS CORPUS. 
IRVING STEWART WISE, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 
251 N. W. 2d 373 


Filed March 9, 1977. No. 40842. 


1. Extradition: Criminal Law: States: Statutes. Where a prisoner 
detained under a writ of extradition regular on its face de- 
mands his freedom on the ground that the complaint against 
him does not charge a crime under the statutes of the demanding 
state, the burden is on him to maintain his position by producing 
the statute. 

2. Extradition: Criminal Law: Statutes: Words and Phrases. In an 
extradition proceeding the requisition may refer to, annex, and 
authenticate accompanying papers and if together they meet 
statutory requirements that is sufficient. The term authenti- 
cate, as used in extradition statutes, simply means a statement 
that the documents are what they purport to be. 


3. Extradition: Criminal Law: Habeas Corpus: States: Courts. In 
an action to procure a writ of habeas corpus, the guilt or inno- 
cence, or probable cause to believe one guilty who is held under 
extradition as a fugitive from justice from another state, is a 
matter exclusively for the courts of the demanding state. 

4. Extradition: Criminal Law: States: Constitutional Law: Statutes. 
The right of one state to demand the return to it from another 
state of a fugitive from justice is founded upon the Constitution 
of the United States. Art. IV, § 2, Constitution of the United 
States. The implementation of the constitutional provision is, 
by virtue of the Constitution and statutes, an administrative 
function to be carried out by the executives of the states in- 
volved. Art. IV, § 2, Constitution of the United States; Title 
18 U.S.C.A., § 3182; § 29-730, R. R. S. 1948. 

5. Extradition: Criminal Law: States: Trial: Time. Whether or 
not the demanding state in extradition proceedings has violated 
the right of a fugitive to a speedy trial is a question for the 
demanding state to determine. 
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Appeal from the District Court for Nemaha County: 
WILLIAM F. CoLwELL, Judge. Affirmed. 


Paul E. Galter, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der for appellee. 


Heard before Wuitre, C. J., SPENCER, BOSLAUGH, 
McCown, CLinton, BropKEy, and WHITE, JJ. 


CLINTON, J. 

This is a habeas corpus action commenced in the Dis- 
trict Court for Nemaha County against the sheriff of 
that county. The action is in resistance to a warrant 
of extradition issued by the Governor of the State of 
Nebraska upon a requisition of the Governor of the 
State of South Dakota and is founded upon a charge 
against the defendant in South Dakota of conspiracy 
to obtain money under false pretenses. After hearing, 
the trial court denied the relief requested by the pe- 
titioner and he appeals. 

The errors assigned here are: (1) The requisition 
by the Governor of South Dakota is insufficient to 
meet the requirements of the extradition statutes. 
(2) The State of South Dakota denied the petitioner 
a right to a speedy trial upon the charge which is the 
foundation of the requisition for extradition and the 
State of Nebraska is not required to assist the de- 
manding state in violating the petitioner’s constitution- 
al rights. 

The brief record before us shows that an informa- 
tion on the charge was filed against the defendant in 
South Dakota in June 1973 and that this information 
was dismissed by the South Dakota court on Decem- 
ber 15, 1975, without prejudice to refiling. The stated 
ground for the dismissal was that the cause had not 
been brought to trial on or before the second term after 
the one in which the information was filed. The in- 
formation was refiled on December 16, 1975, and it is 
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on that information that the extradition request is 
founded. 

The petitioner’s first claim of error is founded upon 
the allegations that (1) the information does not 
charge a crime; (2) the information and affidavit ac- 
companying the request are not properly authenticated; 
and (3) the defendant is not a fugitive from justice. 
We have examined the proceedings and conclude that 
the petitioner’s assignments are not well founded. The 
request of the Governor of South Dakota and the ac- 
companying papers are in proper form and are suffi- 
cient. The applicable rule is: ‘Where a prisoner de- 
tained under a writ of extradition regular on its face 
demands his freedom on the ground that the complaint 
against him does not charge a crime under the stat- 
utes of the demanding state, the burden is on him to 
maintain his position by producing the statute.” Gor- 
gen v. Tomjack, 160 Neb. 457, 70 N. W. 2d 514. The 
authentication by the Governor is sufficient. The 
rules are: “In an extradition proceeding the requisi- 
tion may refer to, annex, and authenticate accompany- 
ing papers and if together they meet statutory require- 
ments that is sufficient. . . . The term authenticate, as 
used in extradition statutes, simply means a state- 
ment that the documents are what they purport to 
be.” Austin v. Brumbaugh, 186 Neb. 815, 186 N. W. 
2d 723. The petitioner, in his petition for the writ of 
habeas corpus and in his brief, makes various factual 
claims to the effect that he is not a fugitive from jus- 
tice. These claims find no support in the record and 
are insufficient to overcome the recitals in the pro- 
ceedings which, as we have noted, are in proper form. 

With reference to the petitioner’s second assignment 
relative to denial of a speedy trial by the State of 
South Dakota, the plaintiff cites several cases which 
he claims support the proposition that the surrendering 
state need not honor the request of the demanding state 
where the record tends to establish that the petitioner 
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has been deprived of his rights to a speedy trial. There 
is nothing in the record except as we have outlined 
above to support the claim that the petitioner was in 
fact deprived of his constitutional right to a speedy 
trial in South Dakota. We know nothing whatever 
about why the petitioner was not brought to trial on 
the first information. It is obvious that the facts re- 
cited do not in and of themselves constitute deprivation 
of a right to a speedy trial. Further, none of the 
authorities cited by the petitioner stand for the propo- 
sition that the state upon which requisition is made 
rather than the demanding state is to decide such con- 
stitutional questions. It would seem obvious, at least 
in the absence of a complete record of the facts upon 
which the issue must depend, that we should not do so. 
Such an issue goes essentially to the merits of the prose- 
cution and ought to be decided by principles which are 
applicable to a determination of the merits of the prose- 
cution. We have previously said: “In an action to pro- 
cure a writ of habeas corpus, the guilt or innocence, 
or probable cause to believe one guilty who is held un- 
der extradition as a fugitive from justice from another 
state, is a matter exclusively for the courts of the de- 
manding state.” Gorgen v. Tomjack, supra. 

The petitioner suggests in his brief that the principle 
embodied in the extradition statutes, “is not one of 
right, however, but one of courtesy... .’ The right of 
one state to demand the return to it from another 
state of a fugitive from justice is founded upon the 
Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
the constitutional provision is, by virtue of the Consti- 
tution and statutes, an administrative function to be 
carried out by the executives of the states involved. 
Art. IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 3182; § 29-730, R. R. S. 1943. Extradition 
proceedings and habeas corpus review thereof should 
not be used as a vehicle to challenge acts undertaken 
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by a sister state to enforce its criminal laws. Bryan v. 
Conn, 187 Colo. 275, 530 P. 2d 1274; Ault v. Purcell, 16 
Ore. App. 664, 519 P. 2d 1285. This is true even though 
the petitioner may claim that the demanding state has 
violated his constitutional right. Bryan v. Conn, supra 
(probable cause — revocation of parole — due process); 
Ault v. Purcell, supra (probable cause to believe crime 
committed — Fourth Amendment); Roscoe v. Warden, 
Baltimore City Jail, 23 Md. App. 516, 328 A. 2d 64 (for- 
mer jeopardy). Such matters are to be determined by 
the courts of the demanding state. 
AFFIRMED. 


IN RE APPLICATION OF SPECTOR FREIGHT SYSTEM, INC., 
CHICAGO, ILLINOIS, ET AL. 
SPECTOR FREIGHT SySTEM, INc., CHICAGO, ILLINOIS, ET AL., 


APPELLANTS, Vv. HERMAN Bros., INC., ET AL., APPELLEES. 
251 N. W. 2d 376 


Filed March 9, 1977. No. 40847. 


1. Public Service Commissions: Public Utilities. The Public Serv- 
ice Commission may approve a transfer of intrastate operating 
authority if the proposed transfer is consistent with the public 
interest, does not unduly restrict competition, and the appli- 
cant is fit, willing, and able to properly perform the proposed 
service. 

2. Public Service Commissions: Public Utilities: Evidence. Proof 
of public convenience and necessity is required if the authority 
proposed to be transferred is dormant or the transfer will per- 
mit or result in a new or different service or operation as to 
territorial scope. 

8. Public Service Commissions: Public Utilities: Evidence: Motor 
Carriers. Although the proposed transfer may tend to enlarge 
competition, proof of public convenience and necessity is re- 
quired only if the transfer involves passenger motor carriers. 

4. Public Service Commissions: Public Utilities: Motor Carriers. 
The purpose of regulation of motor carriers by the Public Serv- 
ice Commission is to permit regulated competition productive 
of efficient service at minimum cost. 
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Appeal from the Nebraska Public Service Commission. 
Affirmed in part, and in part reversed. 


Rodney Peake of Peake and Navis and Lloyd J. Marti 
of Marti, Dalton, Bruckner, O’Gara & Keating, for ap- 
pellants. 


James E. Ryan and Patrick E. Quinn, for appellees. 


Heard before WuirTE, C. J., SPENCER, BosLaucu, 
McCown, CLinTon, BRopKEy, and WuiITE, JJ. 


BosLaucu, J. 

This is an appeal from an order of the Public Serv- 
ice Commission denying an application to transfer the 
intrastate operating authority of Hennis Freight Lines, 
Inc., of Nebraska (Hennis) to Spector Freight System, 
Inc. (Spector). The application was filed as a result 
of a merger between several corporations, including 
Hennis, in which Spector became the surviving motor 
carrier operating company. 

Hennis held the following operating authority which 
the application sought to transfer to Spector: “SERV- 
ICE AUTHORIZED: Commodities generally (including 
perishables requiring refrigeration) except (1) live- 
stock and (2) liquid bulk products by tank vehicles. 
ROUTE OR TERRITORY AUTHORIZED: Regular 
route operations: (1) Between Omaha and Lincoln, 
Nebraska via US-6. Irregular route operations: Be- 
tween all points in Nebraska over irregular routes.” 

The commission denied the application in all respects, 
one commissioner dissenting. The applicants concede 
that the intrastate authority of Hennis was dormant as 
to all service authorized except the transportation of 
bulk cement, limestone, and limestone products over ir- 
regular routes. On this appeal the applicants contend 
only that the transfer of the authority to transport 
bulk cement and limestone products by irregular routes 
should have been approved. 

The commission found that the transfer of the au- 
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thority to transport bulk cement and limestone prod- 
ucts should be denied because the applicants failed to 
prove that Hennis of Nebraska had been an effective 
competitor for the transportation of these commodi- 
ties; that a transfer would result in a new or different 
service or operation as to territorial scope; and the 
transfer would tend to enlarge competition over that 
presently existing without any showing that public con- 
venience and necessity required the service. 

The applicable statute is section 75-318, R. R. S. 1943. 
It provides, generally, that when two motor carriers 
propose to consolidate or merge certificates of public 
convenience and necessity into one ownership they shall 
present an application to the commission which shall 
notify interested parties and hold a public hearing. The 
statute then provides: “If, after such hearing, the com- 
mission finds that the transaction proposed will be con- 
sistent with the public interest and does not unduly re- 
strict competition and that the applicant is fit, willing, 
and able to properly perform the proposed service, it 
may enter an order approving and authorizing such 
consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control of the properties, or any 
part thereof, certificates or permits or the whole, or 
any part thereof, upon such terms and conditions as 
it shall find to be just and reasonable; Provided, that if 
any of the certificates or permits proposed to be 
merged, consolidated, transferred, or leased are dor- 
mant the commission may approve an application for 
consolidation, merger, transfer, or lease only upon proof 
of and a finding that such merger, consolidation, trans- 
fer, or lease is or will be required by the present and 
future public convenience and necessity, in the same 
manner as provided in section 75-311; and provided fur- 
ther, that if the proposed merger, consolidation, trans- 
fer, or lease of the certificates or permits will permit or 
result in a new or different service or operation as to 
territorial scope than that which is or may be rendered 
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or engaged in by the respective parties, or, as to pas- 
senger motor carriers, will tend to enlarge competition 
over that then existing, the commission may approve 
such an application for merger, consolidation, transfer, 
or lease only upon the basis of proof of and a finding 
that the proposed merger, consolidation, transfer, or 
lease is or will be required by the present and future 
public convenience and necessity, in the same manner 
as provided in section 75-311.” 

The statute establishes three requirements which are 
applicable to all applications filed under section 75-318, 
R. R. S. 1943: (1) The proposed transaction will be con- 
sistent with the public interest; (2) it does not unduly 
restrict competition; and (3) the applicant is fit, will- 
ing, and able to perform the proposed service. See 
Andrews Van Lines, Inc. v. Smith, 187 Neb. 533, 192 N. 
W. 2d 406. 

The commission made no finding specifically concern- 
ing these three requirements but the evidence before 
the commission established that these requirements had 
been satisfied. Spector is well-financed and has equip- 
ment available to perform all transportation service 
that is tendered to it. Specialized equipment is avail- 
able from lessors, and where the traffic justifies the 
purchase of specialized equipment Spector will purchase 
such equipment. Spector has satisfied all requirements 
of the commission concerning licensing of equipment, 
insurance, and similar matters. 

The transfer would not unduly restrict competition 
but would probably increase competition. Spector 
would be substituted for Hennis and the evidence is 
that Spector would probably be more aggressive in 
soliciting traffic than Hennis has been in the past. 

There is no evidence to support a finding that the 
proposed transfer would not be consistent with the 
public interest unless evidence that Spector would be a 
more aggressive competitor than Hennis has been could 
be said to support such a finding. The language of the 
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order demonstrates that the principal ground for de- 
nying the application to transfer the authority to trans- 
port bulk cement and limestone products was that Spec- 
tor would be a greater competitor for this business 
than Hennis has been. This is not a proper ground for 
denying an application to transfer if the authority is 
not dormant. 

The statutory provision in regard to dormancy is not 
involved here because the evidence establishes the au- 
thority of Hennis to transport bulk cement and lime- 
stone products by irregular routes was not dormant; 
the commission found that it was not dormant; and the 
protestants concede that part of the authority was not 
dormant. 

All the parties and the commission cite Dahlsten v. 
Harris, on reargument, 191 Neb. 714, 217 N. W. 2d 813. 
The Dahlsten case involved an application by Harris 
who was engaged in heavy hauling to transfer a cer- 
tificate which included authority to transport contrac- 
tor’s supplies, equipment, and other commodities re- 
quiring the use of special equipment over irregular 
routes. The commission revoked the authority to trans- 
port cement, in bulk and bag, and limestone products, 
but approved the transfer of the rest of the authority 
subject to restrictions. The evidence showed that Har- 
ris had never hauled cement or limestone in pneumatic 
trailers except on one occasion in 1966 when he used 
equipment owned by the customer. The evidence es- 
tablished that this part of the Harris’ authority was 
dormant and could not be transferred without proof of 
public convenience and necessity. Unlike the Dahlsten 
case, the authority of Hennis in this case to transport 
bulk cement and limestone products was not dormant. 

Proof of present and future public convenience and 
necessity is not required unless the authority to be 
transferred is dormant or the transfer will result in a 
new or different service or operation as to territorial 
scope. Caudill v. Lysinger, 161 Neb. 235, 72 N. W. 2d 
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684. The statutory provision in regard to a transfer 
that will permit or result in a new or different service 
as to territorial scope is not involved because the au- 
thority in dispute here is statewide over irregular 
routes. See Transit Homes, Inc. v. National Trailer 
Convoy, Inc., 173 Neb. 391, 113 N. W. 2d 638. 

The statutory provision in regard to a transfer that 
will tend to enlarge competition over that then existing 
is not involved because the proposed merger does not in- 
volve passenger motor carriers. 

There are only two protestants in this case who have 
authority which conflicts with that of Hennis to trans- 
port bulk cement and limestone products. Dokter 
Trucking Corp. holds authority to transport rock, ag- 
ricultural limestone, ground or pulverized limestone, and 
road and dam construction materials (except cement 
in bulk) over irregular routes. Herman Bros., Inc., 
holds authority to transport cement in bulk and lime- 
stone products over irregular routes. 

The purpose of commission control is not to estab- 
lish an unbridled monopoly by the elimination of fair 
competition, nor is it to create unfair or destructive 
competition resulting in inadequate service to the pub- 
lic. The object of commission control is to permit a 
regulated competition, productive of efficient service at 
a minimum cost, operated for reasonable profit in the 
interest of public users of the service, without endan- 
gering or impairing the operations of certified com- 
mon carriers in the field. Basin Truck Co. v. R. B. 
“Dick” Wilson, Inc., 166 Neb. 665 at p. 670, 90 N. W. 
2d 268. 

The evidence before the commission did not support 
a denial of the transfer of the authority of Hennis to 
transport bulk cement, limestone, and limestone pro- 
ducts between all points in Nebraska over irregular 
routes. To that extent the order was unreasonable 
and arbitrary and must be reversed. 

That part of the order of the commission which de- 
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nied a transfer of the authority of Hennis to transport 
bulk cement, limestone, and limestone products be- 
tween all points in Nebraska over irregular routes is 
reversed; the order in all other respects is affirmed. 
AFFIRMED IN PART, AND IN PART REVERSED. 


Bitty P. EvANS, APPELLEE, V. GEAR DRILLING COMPANY, 
APPELLANT. 
251 N. W. 2d 173 
Filed March 9, 1977. No. 40872. 


Workmen’s Compensation: Damages: Evidence: Witnesses. In 
personal injury cases where the injuries are objective and the 
conclusion to be drawn from proved basic facts does not require 
special technical knowledge or science, the use of expert testi- 
mony is not legally necessary. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed in part, and in part reversed. 


Cline, Williams, Wright, Johnson & Oldfather, for ap- 
pellant. 


Wright & Simmons, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ. 


BosLaucuH, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. The plaintiff was employed 
as a roughneck on a drilling rig by the defendant. He 
was injured on January 7, 1974, when he slipped while 
walking down the steps from the doghouse which were 
snow-packed and icy. He slipped on the second step 
from the top and fell against the railing at the side of 
the steps. He slid down about 8 steps to the ground 
with his right arm draped over the railing. He worked 
the next day but had difficulty using his right arm be- 
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cause his neck and arm were stiff and sore. He also ex- 
perienced dizziness whenever he tried to look up. 

On the day after the accident he consulted his family 
physician who referred him to Dr. Grizzle, a neurologi- 
cal surgeon. The plaintiff saw Dr. Grizzle on February 
11, 1974, and was hospitalized for 11 days. After being 
discharged from the hospital he continued to see Dr. 
Grizzle at monthly intervals. He returned to work in 
April 1975. He worked as a roughneck until Decem- 
ber and then became a driller. A driller is in charge of 
the rig during his shift and has 3 or 4 hands working 
under him. 

After the hearing before a single judge of the com- 
pensation court the plaintiff recovered an award for 
temporary total disability from February 11, 1974, to 
January 7, 1975. The compensation court found the 
evidence did not show that the plaintiff had sustained 
any disability after January 7, 1975; the compensation 
due the plaintiff had been paid in full by the defend- 
ant; and the plaintiff's medical and hospital expenses 
had been paid by the defendant. 

On rehearing before a three judge compensation 
court, the court found that the plaintiff had sustained a 
5 percent permanent partial disability to the body as 
a whole for which he was entitled to compensation and 
that he had additional medical and drug expense which 
should be paid by the defendant. From this award the 
defendant has appealed to this court. 

The defendant contends there is no competent evi- 
dence to support the award for additional compensa- 
tion made on rehearing. An award may be modified, 
reversed, or set aside by this court if there is not suf- 
ficient competent evidence in the record to warrant the 
making of the award. § 48-185, R. S. Supp., 1976. 

The plaintiff offered no medical evidence at the re- 
hearing other than reports and letters from Dr. Grizzle. 
There was no foundation for these exhibits and the de- 
fendant’s objections on the grounds of hearsay and lack 
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of foundation were sustained. The plaintiff attempted 
to testify as to his opinion concerning the extent of his 
disability in terms of percentage of disability to the 
body as a whole. An objection to this testimony on 
the ground of lack of foundation was sustained. A 
similar objection was sustained to an offer of proof. 

The defendant offered the deposition of Dr. Robert- 
son, a neurosurgeon, who had examined the plaintiff on 
December 5, 1974. Dr. Robertson testified that it was 
his opinion the plaintiff had no permanent disability 
fairly attributable to the accident with reasonable med- 
ical probability. Dr. Robertson found the plaintiff had 
a full range of painless neck motion at the time of the 
examination although there was tenderness of the 
lower cervical spine to percussion. Dr. Robertson found 
no objective symptoms of a disturbance in the neck- 
shoulder area and was of the opinion that the plaintiff 
was able to return to work as a roughneck. He at- 
tributed the plaintiff’s complaints of dizziness to an au- 
ditory disturbance which was not related to the acci- 
dent. 

The defendant contends the award for permanent 
partial disability must be reversed because there is no 
medical evidence to sustain it. The plaintiff relies upon 
Clark v. Village of Hemingford, 147 Neb. 1044, 26 N. W. 
2d 15, and argues that expert medical evidence is not 
required to sustain a finding of permanent partial dis- 
ability. 

The Clark case involved a volunteer fireman who 
was injured while fighting a fire. A medical witness 
testified that the injured fireman had a limitation of 
motion of his left arm, “clawed” fingers on both hands, 
and scars on his face and arms, all of which were per- 
manent injuries. From this testimony and the other 
evidence this court held the trial court could find that 
the plaintiff had sustained a 35 percent permanent par- 
tial disability to the body as a whole. We said: “In 
personal injury cases where the injuries are objective 
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and the conclusion to be drawn from proved basic 
facts does not require special technical knowledge or 
science, the use of expert testimony is not legally neces- 
sary. * * * Here the cause of the injuries and their 
permanency is not questioned. They are objective. The 
trial court heard the testimony and was able to ob- 
serve the injuries.” 

The plaintiff’s principal complaints in this case are 
pain and dizziness. These are not objective injuries 
and there is no medical evidence that the injuries are 
permanent if they exist. What medical evidence there 
is in the record is to the effect that the plaintiff sus- 
tained no permanent disability as a result of the acci- 
dent and his dizziness is the result of an unrelated 
cause. Under these circumstances the finding that the 
plaintiff sustained a 5 percent permanent partial disa- 
bility to the body as a whole is not sustained by any 
competent evidence and must be set aside. 

The compensation court found, on rehearing, that 
the defendant should reimburse the plaintiff in the 
amount of $69.30 for prescription drugs purchased since 
October 22, 1975, and $156 for 10 trips to Cheyenne, 
Wyoming; and should pay $15 to Dr. Grizzle. 

At the hearing the plaintiff testified he had paid for 
all his prescriptions, but did not have the bills with 
him, and had made a number of trips to Cheyenne, 
Wyoming, to see Dr. Grizzle for which he had not been 
reimbursed. The plaintiff further testified that he had 
the prescription bills and a list of the trips to Wyoming 
at his home. The compensation court granted the plain- 
tiff permission to file the bills and transportation 
statement with the court after the hearing with the 
understanding the defendant could make written ob- 
jections. The exhibits were supplied pursuant to this 
arrangement. The defendant objected to the exhibits 
by letter on the ground they were hearsay and there 
was no foundation for their admission in evidence, 
which objections were overruled. 
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The foundation for these exhibits was somewhat 
meager but it was within the discretion of the com- 
pensation court to determine that it was adequate. 
The procedure which was followed deprived the defend- 
ant of any opportunity to cross-examine the plaintiff 
as to the exhibits which were filed after the hearing. 
However, we conclude that the part of the award on 
rehearing which orders the defendant to reimburse the 
plaintiff in the amount of $225.30 is sustained by the 
evidence. 

The finding that the defendant should pay Dr. Grizzle 
$15 is based upon exhibit 10, a statement for that 
amount which was received in evidence. The testi- 
mony concerning this exhibit established that it had 
been paid but not by the plaintiff. The evidence does 
not support a finding that the defendant should pay 
Dr. Grizzle for this statement. “ 

That part of the award on rehearing which finds 
that the defendant should reimburse the plaintiff in 
the amount of $225.30 is affirmed; and that part of the 
award which finds that the plaintiff sustained a 5 per- 
cent permanent partial disability to the body as a 
whole and that the defendant should pay $15 to Dr. 
Grizzle is reversed. 

AFFIRMED IN PART, AND IN PART REVERSED. 


BENJAMIN JOHNSON, APPELLEE AND CROSS-APPELLANT, V. 
VILLAGE OF WINNEBAGO ET AL., APPELLANTS AND CROSS- 
APPELLEES, 

251 N. W. 2d 176 


Filed March 9, 1977. No. 40877. 


1. Workmen’s Compensation; Statutes: Evidence: Appeal and 
Error. A judgment of the Workmen’s Compensation Court may 
be reversed, modified, or set aside if there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award. § 48-185, R. S. Supp., 1976. 
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2. Workmen’s Compensation: Evidence: Appeal and Error. In 
determining the sufficiency of the evidence to support an award 
of the Nebraska Workmen’s Compensation Court after rehearing, 
such evidence must be considered most favorably to the suc- 
cessful party, any controverted fact must be resolved in his 
favor, and he must have the benefit of every inference reason- 
ably deducible from it. 


3. Workmen’s Compensation: Burden of Proof. In a workmen’s 
compensation case, the burden is on the claimant to establish 
that the accidental injury arose in the course of his employment 
as well as out of his employment. 


4. Workmen’s Compensation: Disability: Words and Phrases. Dis- 
ability under the Workmen’s Compensation Act is defined in 
terms of employability and earning capacity rather than in 
terms of loss of bodily functions. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed in part, and in part reversed and re- 
manded with directions. 


@ 


Ray C. Simmons, for appellants. 


Robert G. Scoville of Ryan, Scoville & Uhlir, for ap- 
pellee. 


Heard before WuiTr, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


White, C. THomas, J. 

This is an appeal from the award of the Nebraska 
Workmen’s Compensation Court finding that the plain- 
tiff suffered an accidental injury during the course of 
his employment with the Village of Winnebago on Au- 
gust 19, 1974. The compensation court found that the 
plaintiff had suffered a permanent partial disability 
of the body as a whole of 10 percent and allowed tem- 
porary total disability and certain medical expenses. 
The judgment of the three-judge court reversed an 
earlier finding by the one-judge court which held that 
the plaintiff failed to maintain the burden of proving 
by a preponderence of the evidence a causal connec- 
tion between an alleged accident and injury of August 
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19, 1974, or his employment and his subsequent treat- 
ment, hospitalization, and disability. The Village of 
Winnebago appeals from the determination of the 
three-judge court. 

In appeals from the Workmen’s Compensation Court, 
findings of fact in the Workmen’s Compensation Court 
shall have the same force and effect as a jury verdict 
in a civil case. “A judgment, order, or award of the 
Nebraska Workmen’s Compensation Court may be 
modified, reversed, or set aside only upon the grounds 
that (1) the court acted without or in excess of its 
powers, (2) the judgment, order, or award was pro- 
cured by fraud, (3) there is not sufficient competent 
evidence in the record to warrant the making of the 
order, judgment, or award, or (4) the findings of fact 
by the court do not support the order or award.” § 
48-185, R. S. Supp., 1976. See, also, Salinas v. Cyprus 
Industrial Minerals Co., 197 Neb. 198, 247 N. W. 2d 451 
(1976). 

The village assigns as error and argues (1) that 
plaintiff in the lower court failed to sustain his burden 
of showing a compensable claim, and (2) that the court 
erred in granting plaintiff a specific percentage of per- 
manent partial disability. 

In determining the sufficiency of evidence to sustain 
an award of the Nebraska Workmen’s Compensation 
Court after rehearing, such evidence must be considered 
most favorably to the successful party, any controverted 
fact must be resolved in his favor, and he must have 
the benefit of every inference reasonably deducible 
from it. See Salinas v. Cyprus Industrial Minerals Co., 
supra. In a workmen’s compensation case the burden 
is on the claimant to establish that the accident which al- 
legedly caused the injury arose in the course of his 
employment as well as out of his employment. See 
Reis v. Douglas County Hospital, 193 Neb. 542, 227 N. 
W. 2d 879. Within the scope of these rules, the three- 
judge compensation court could reasonably have found 
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that on August 19, 1974, the plaintiff was engaged in 
his duties as an employee for the defendant Village of 
Winnebago. 

As part of his employment for the defendant, the 
plaintiff operated a bulldozer loader in pushing refuse 
over the edge and down the nearly vertical sides of a 
landfill. The bulldozer would stop abruptly when it 
struck the bottom of the pit. On the day of the al- 
leged accident, the plaintiff had been working at this 
task for 2 to 3 hours when the bulldozer struck the 
bottom of the pit. The plaintiff then felt a sharp pain 
— a “snapping” in the lower part of his back. The 
pain was so intense that the plaintiff felt like vomiting. 
The plaintiff had no history of back injury and had not 
been treated for any type of injury of the back in the 
past. He continued in his work but did not again go 
down to the bottom of the pit, contenting himself with 
pushing dirt from the top of the pit over the edge into 
the pit. Plaintiff then abandoned the work on the bull- 
dozer, went to his home, and rested. At a later time 
he took up another task for the village operating a 
road grader filling ruts and smoothing out the streets. 
He continued to operate the grader for about an hour 
when he suffered cramps in his legs and arms. The 
back pain had continued from the time of onset. The 
pain and cramps were so intense that the plaintiff was 
unable to pull the levers to raise the blade. The plain- 
tiff stopped work when the motor stalled. The plain- 
tiff’s supervisor Mr. Leedom came on the scene, assisted 
plaintiff to the ground, and took him to the Public 
Health Service Indian Hospital at Winnebago. The 
plaintiff was examined by a physician. His treatment 
consisted of an injection for the pain and some pills. 
He thereupon returned to his home. Later that eve- 
ning the pain became more intense. The plaintiff re- 
turned to the hospital and was admitted. He was placed 
in bed with a firm plywood board underneath him. 
After release from the Public Health Service Indian 


Vou. 197] JANUARY TERM, 1977 849 


Johnson v. Village of Winnebago 


Hospital, he was transferred to Creighton St. Joseph’s 
Hospital in Omaha on an out-patient basis. Tests were 
administered and the plaintiff was then referred for 
hospitalization and further tests to the Veterans Ad- 
ministration Hospital in Omaha. He returned to light 
work on April 1, 1975. After his return to Winnebago, 
plaintiff was again treated at the Winnebago hospital 
under Drs. Mata and Lim who, in December 1974, made 
a diagnosis of thoraco-lumbar strain. The plaintiff 
was advised he should stay off heavy work, do only 
very light work, and not operate heavy equipment or 
drive semis. Further treatment was given in January 
1976, by Dr. Horst G. Blume, a neurosurgeon in Sioux 
City, Iowa. After extended testing, Dr. Blume diag- 
nosed the plaintiff’s condition as a spinal cord contu- 
sion with permanent neurological deficit in the upper 
and lower extremities coupled with an irritation of 
the intervertebral joints of the lower lumbar spine. Dr. 
Blume concluded that the condition was related to an 
injury sustained on August 14, 1974. 

The defendant asserts there is no expert medical evi- 
dence to justify the finding of a 10 percent permanent 
partial disability as found by the Workmen’s Compen- 
sation Court. 

Plaintiff is shown by the evidence to be a 56-year- 
old Indian male with a ninth grade education and 
no other skills save those of an operator of heavy 
equipment. He has been found by Dr. Blume, on 
an examination of January 5, 1976, to have an “im- 
pairment in the production of strength in both legs and 
it may have to be considered to be 80% of normal. 
* * * There is also some weakness in the right hand.” 
In his report of March 26, 1976, Dr. Blume stated: “I 
do think the patient could do light work but not heavy 
equipment work.” The evidence further discloses that 
the plaintiff's wages as a heavy-equipment operator for 
the Village of Winnebago were $2.60 an hour, later re- 
duced to $2.40 an hour because of a decrease in funds 
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of the village. He is now being paid an amount of 
$2.10 an hour as a janitor and night watchman. 

Disability under the Workmen’s Compensation Act is 
defined in terms of employability and earning capacity 
rather than in terms of loss of bodily functions. Shot- 
well v. Industrial Builders, Inc., 187 Neb. 320, 190 N. 
W. 2d 624. Here there is an actual loss of strength in 
the lower legs of 20 percent which Dr. Blume has re- 
lated to the accident and a loss in actual earning ca- 
pacity in excess of 10 percent. Attention is drawn by 
the defendants’ counsel to the fact that in Dr. Blume’s 
report he refers in his first letter to an accident of Au- 
gust 17, 1974, and to a second report of an accident on 
August 14, 1974. It is obvious from the contexts and 
from a description in those reports that he was refer- 
ring to the accident of August 19, 1974. No evidence 
has been introduced to indicate that an accident other 
than the one claimed by the plaintiff to have happened 
on August 19, 1974, occurred. The doctor was obviously 
confused about the date of the accident, but the re- 
ports clearly relate to the accident complained of by 
plaintiff. As in this case where there is a determined 
loss of strength in the limbs of a significant amount, 
with a medical finding that the workman was unable 
to engage in heavy employment, a finding by the com- 
pensation court of a disability less than the actual per- 
centage of loss of earnings is amply supported by the 
evidence and will not be disturbed on appeal. We hold 
that the evidence is sufficient to justify the finding of 
the compensation court of a 10 percent permanent par- 
tial disability of the body as a whole. 

The plaintiff cross-appeals from the disallowance of 
the hospital bill of Dr. Blume of St. Vincent’s Hospital, 
Sioux City, Nebraska. The evidence discloses that the 
plaintiff submitted himself to the care of Dr. Blume 
and to the hospital for treatment and not for prepara- 
tion for trial. The amount of the bills have been stipu- 
lated to as fair and reasonable. We are unable to find 
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any reason for the compensation court to have disal- 
lowed those claims. 

The award of the compensation court is affirmed. 
The plaintiffs cross-appeal is allowed and the cause is 
affirmed in part and in part reversed and remanded to 
the compensation court with directions to enter an or- 
der directing the payment of the bill to St. Vincent’s 
Hospital and Dr. Horst G. Blume. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. CALVIN TWEEDY, 
APPELLANT, 
251 N. W. 2d 380 


Filed March 9, 1977. No. 40886. 


Criminal Law: Sentences: Appeal and Error. A sentence imposed 
within the statutory limits, and the denial of probation, will not 
be disturbed on appeal in the absence of a showing of an abuse 
of discretion on the part of the sentencing judge. 


Appeal from the District Court for Butler County: 
Howarp V. Kanourr, Judge. Affirmed. 


James N. Norton, for appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRoDKEY, J. 

In an amended information filed in the District 
Court for Butler County on March 28, 1974, the de- 
fendant and appellant herein, Calvin Tweedy, was 
charged with aiding, abetting, and procuring another 
to commit the felony of cattle stealing under sections 
28-201 and 28-510, R. R. S. 1943. The penalty for that 
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crime is imprisonment of not more than 10 years, nor 
less than 1 year. On March 29, 1974, the defendant pled 
nolo contendere to the charge, and was placed on pro- 
bation for a period of 2 years. On March 19, 1976, upon 
motion filed February 24, 1976, by the county attorney 
of Butler County, and after a hearing, the defendant 
was found to be in violation of the conditions of pro- 
bation, and was sentenced to imprisonment for a term 
of 1 to 2 years. The defendant has appealed from that 
sentence, contending that it is excessive, and that the 
District Court abused its discretion in imposing it. We 
affirm. 

The defendant does not assign as error the finding 
of the District Court that he violated the conditions of 
probation, and the sole issue in this appeal is whether 
the defendant’s sentence is excessive. The following 
facts are relevant. Subsequent to the original sentence 
of probation, a motion to revoke probation was filed 
on December 12, 1974. The defendant was found to 
have violated conditions of probation on December 20, 
1974; and on January 14, 1975, was ordered to submit 
to the supervision of the Director of the Alcohol Safety 
Action Program in Fremont, Nebraska, for the reason 
that his conflicts with the law were alcohol related. 
The defendant was not sentenced to imprisonment, but 
the probation period was extended to January 14, 1977. 

On August 27, 1975, a second motion to revoke pro- 
bation was filed, and the defendant was again found 
to have violated the conditions of probation. This vio- 
lation was also due to the defendant’s use and abuse of 
alcohol. No sentence of imprisonment, however, was 
imposed on the defendant. 

On February 24, 1976, the motion to revoke proba- 
tion which gave rise to the present case was filed, and 
on March 19, 1976, the defendant was found to have 
violated the condition of probation that he abstain from 
the use of alcoholic beverages. On April 30, 1976, the 
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trial court imposed a term of imprisonment of 1 to 2 
years, from which sentence the defendant appeals. 

The defendant contends that the sentence was exces- 
sive for the following reasons: (1) The crime for 
which he was convicted involved no violence; (2) he 
was an aider and abettor rather than the principal 
participant in the crime; and (3) his rehabilitative 
needs will not be met by a term of imprisonment be- 
cause his conflict with the law has been due to his al- 
coholism, and he has taken steps to rectify his drink- 
ing problem. 

We find these contentions unpersuasive. As the trial 
court noted when sentencing the defendant, he had 
been given almost 2 years to demonstrate that he could 
abide by the conditions of his probation, yet had failed 
to make any substantial progress in that endeavor. 
The defendant had repeatedly violated the conditions of 
probation, and the last violation involved beating his 
wife while intoxicated. The defendant had been given 
ample opportunity to conform to the requirements of 
the law, yet had not taken advantage of that oppor- 
tunity. The defendant’s probation officer did not be- 
lieve that he was suitable for continued probation, and 
recommended that he receive a sentence of imprison- 
ment. It is well established that a sentence imposed 
within the statutory limits, and the denial of pro- 
bation, will not be disturbed on appeal in the absence 
of a showing of an abuse of discretion. State v. Kol- 
zow, 195 Neb. 93, 236 N. W. 2d 837 (1975). There was 
no abuse of discretion in this case, and the judgment 
of the District Court is affirmed. 

AFFIRMED. 
White, C. THomas, J., not participating. 
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GENE E, PRUITT, APPELLANT, V. ROBERT F’. PARRATT, WARD- 
EN, NEBRASKA PENAL AND CORRECTIONAL COMPLEX, 
APPELLEE. 

251 N. W. 2d 179 


Filed March 9, 1977. No. 40945. 


1. Criminal Law: Habeas Corpus: Judgments. In the case of a 
prisoner held pursuant to a judgment of conviction, habeas corpus 
is available as a remedy only upon a showing that the judg- 
ment, penance, and commitment are void. 

: Persons lawfully convicted of crime 
are évespted from the benefits of the statutory right to a writ 
of habeas corpus. 

3. Criminal Law: Habeas Corpus: Sentences. A writ of habeas 
corpus is not available merely to challenge the conditions of 
confinement of a prisoner under valid sentence. 


Appeal from the District Court for Lancaster County: 
. DALE E. FAHRNBRUCH, Judge. Affirmed. 


T. Clement Gaughan and Richard L. Goos, for ap- 
pellant. 


Paul L. Douglas, Attorney General, and Paul W. Sny- 
der, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ. 


CLINTON, J. 

Petitioner, a prisoner in the Nebraska Penal and Cor- 
rectional Complex pursuant to conviction and sentence, 
asked in the District Court that a writ of habeas corpus 
be issued and that he be discharged from confinement 
in the Adjustment Center of the complex. That court 
refused the writ, holding that it was not a remedy 
available to challenge the conditions of his confine- 
ment. The petitioner has appealed to this court. We 
affirm. 

It was stipulated in the District Court that the sen- 
tence and imprisonment were lawful. The petitioner 
alleges that he was confined in the Adjustment Center 
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by virtue of an order of the Adjustment Committee of 
the Nebraska Penal and Correctional Complex, and that 
he appealed the action to the Institution Appeal Board 
which upheld the action of the Adjustment Committee. 
A copy of various documents attached to and incor- 
porated in the petition include: (1) Order committing 
the petitioner to the Nebraska Penal and Correctional 
Complex; (2) judgment and sentence; (3) record of 
Adjustment Committee action; (4) the misconduct no- 
tification; and (5) the misconduct reports (two). 
These show that the infraction of which petitioner was 
found guilty by the Adjustment Committee was: (1) 
Forgery of a pass or other official document; and (2) 
possession of a knife. The order shows: (1) The pris- 
oner waived representation and witnesses and elected 
to represent himself; (2) the report of the infraction 
was read to the prisoner and he stated that he under- 
stood it; (3) the prisoner stated that Captain Pease 
(the petition and attachments indicate that Captain 
Pease was the one who made the complaint of viola- 
tion) was “full of it” and there was nothing he could 
say other than that; (4) the petitioner’s attitude to- 
ward the committee was good; (5) the committee re- 
lied upon the written report submitted by the em- 
ployee; and (6) the dispositive action was taken in ac- 
cordance with an official memorandum (specifying sec- 
tion and offense). The punishment imposed was: (1) 
Major report; (2) loss of all good time; and (3) 1 
year in the Adjustment Center. The misconduct noti- 
fication indicates that the matter would be heard by 
the Adjustment Committee on a certain date and that 
the inmate refused to acknowledge receipt of the no- 
tice. 

The petition makes various complaints about the ac- 
tion of the board, namely, that a request for a con- 
tinuance was refused, that the charge by Captain Pease 
was fabricated, and that the order of the board is in- 
sufficient; it further alleges various legal conclusions 
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about the illegality of his confinement to the Adjust- 
ment Center, and also, by way of conclusion, that the 
memorandum of notification was insufficient and that 
the petitioner was denied an opportunity to see the 
contraband (presumably the knife and forged instru- 
ment). 

It is apparent that by this action of habeas corpus the 
petitioner seeks a court review on the merits of the 
action by the Adjustment Board and the action of the 
Institution Appeal Board. The question is whether the 
writ of habeas corpus is a proper remedy for that pur- 
pose. 

This court has numerous times held that in the case 
of a prisoner held pursuant to a judgment of convic- 
tion, habeas corpus is available as a remedy only upon 
a showing that the judgment, sentence, and commit- 
ment are void. In re Application of Dunn, 150 Neb. 669, 
35 N. W. 2d 673; Swanson v. Jones, 151 Neb. 767, 39 
N. W. 2d 557. Persons lawfully convicted of crime are 
excepted from the benefits of the statutory right to 
the writ. § 29-2801, R. R. S. 1943; In re Application 
of Dunn, supra. The writ is not available merely to 
challenge the conditions of confinement of a prisoner 
under valid sentence. In re Application of Dunn, supra. 

Although some courts have extended the use of the 
writ to habeas corpus beyond its historical application, 
we find no cases which have extended the writ to pro- 
vide a vehicle to review the merits of a prisoner’s 
disciplinary proceedings which on their face appear to 
comply with due process requirements as the attach- 
ments to the petition indicate the proceedings before 
the Adjustment Committee do. See, Wolff v. McDon- 
nell, 418 U. S. 539, 94 5S. Ct. 2963, 41 L. Ed. 2d 935; 
Baxter v. Palmigiano, 425 U. S. 308, 96 S. Ct. 1551, 
47 L. Ed. 2d 810. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, Vv. ANTHONY C. LIBERATOR, 
APPELLANT. 
251 N. W. 2d 709 


Filed March 9, 1977. No. 40953. 


1. Constitutional Law: Statutes: Criminal Law: Venue: Juries. 
Venue is a jurisdictional fact and the Constitution of Nebraska, 
Article I, section 11, and statute, section 29-1301, R. R. S. 1948, 
give the defendant in a criminal prosecution the right to be 
tried by an impartial jury in the county where the alleged of- 
fense was committed. 

2. Criminal Law: Venue: Evidence. The venue of an offense may 
be proven like any other fact in a criminal case. It need not 
be established by direct testimony, nor in the words of the infor- 
mation, but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was committed in 
the county alleged, the proof is sufficient. 

3. Criminal Law: Sentences: Probation and Parole. The action of 
a trial court in denying probation and imposing a sentence in a 
criminal prosecution will not be disturbed on appeal unless the 
record shows an abuse of discretion. 


Appeal from the District Court for Madison County: 
MERRITT C. WARREN, Judge. Affirmed. 


Mac H. McConnell of Kirby, Duggan & McConnell, for 
appellant. 


Paul L. Douglas, Attorney General, and Chauncey C. 
Sheldon, for appellee. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, CuiInTton, BRODKEY, and WuiTE, JJ. 


WuiTE, C. J. 

The defendant was charged with delivery of a con- 
trolled substance, to wit, marijuana. The defendant 
was tried by a jury and found guilty. The District 
Court sentenced the defendant to 2 years’ imprisonment 
in the Nebraska Penal and Correctional Complex. The 
defendant appeals. We affirm the judgment and sen- 
tence of the District Court. 

On appeal the defendant contends that there was in- 
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sufficient evidence to establish the element of venue. 
Venue is a jurisdictional fact and in this state the Con- 
stitution of Nebraska, Article I, section 11, and statute, 
section 29-1301, R. R. S. 1943, give the defendant in a 
criminal prosecution the right to be tried by an im- 
partial jury in the county where the alleged offense 
was committed. Robeen v. State, 144 Neb. 910, 15 N. 
W. 2d 69 (1944). 

In Gates v. State, 160 Neb. 722, 71 N. W. 2d 460 (1955), 
we held: “ “The venue of an offense may be proven 
like any other fact in a criminal case. It need not be 
established by direct testimony, nor in the words of 
the information, but if from the facts in evidence the 
only rational conclusion which can be drawn is that 
the crime was committed in the county alleged, the 
proof is sufficient.’ Weinecke v. State, 34 Neb. 14, 51 
N. W. 307. See, also, Medley v. State, 156 Neb. 25, 54 
N. W. 2d 233.” 

Officer James A. Fosmer testified at the defendant’s 
trial that the illegal drug transaction occurred in the 
east parking lot of the Holiday Inn in Norfolk, Nebras- 
ka. It is presumed that the trial court as well as the 
jury knew the boundaries of the county where the trial 
took place and knew that the town of Norfolk was lo- 
cated in such county. See Gates v. State, supra. There 
was sufficient evidence of venue. There is no merit to 
this contention. 

The defendant next argues that his sentence is exces- 
sive. He contends that he should have received proba- 
tion. The presentence report shows that the defendant 
has no prior criminal convictions, but does have a his- 
tory of numerous traffic violations. 

In State v. Holzapfel, 192 Neb. 672, 223 N. W. 2d 670 
(1974), we said: “The action of a trial court in deny- 
ing probation and imposing a sentence in a criminal 
prosecution will not be disturbed on appeal unless the 
record shows an abuse of discretion.” 

In State v. Swails, 195 Neb. 406, 238 N. W. 2d 246 
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(1976), we recognized that: “Inevitably there are cases 
in which the decision to grant or not to grant proba- 
tion is one of delicate balance and in those cases the 
judicial discretion of the trial court should be accorded 
great weight.” 

Based upon our review of the record, we find no 
abuse of discretion by the trial court in not granting 
the defendant probation. 

The defendant received a sentence of 2 years’ impris- 
onment. The crime for which he was convicted carries 
a penalty of 1 to 5 years’ imprisonment plus a possible 
fine. § 28-4,125 (2)(b), R. R. S. 1943. The sentence 
imposed by the District Court was within the statutory 
limits and as such will not be disturbed on appeal ab- 
sent an abuse of discretion. State v. Holloman, ante 
p. 139, 248 N. W. 2d 15 (1976). We find no abuse of 
discretion in this sentence. 

The judgment and sentence of the District Court are 
correct and are affirmed. 

AFFIRMED, 


INDEX 


Accounting. 


The party seeking an accounting has the burden of es- 
tablishing both the contract upon which accounting is 
sought and his right to credit for disputed items. Al- 
ward v. United Mineral Products Co. .................. 


Accretion Land. 


Actions. 


1. 


A party who seeks to have title in real estate quieted in 
him on the ground that it is accretion to land to which he 
has title has the burden of proving the accretion by a 
preponderance of the evidence. State v. Matzen...... 


Indispensable parties to a suit are those who have such 
an interest in the controversy that the court cannot ren- 
der judgment without affecting their interest. Bury v. 
Action Enterprises, Inc. ......... 0... cece eee eee 
When private property is damaged in the course of a 
public improvement, the owner may seek compensation 
by an action in inverse condemnation or in tort. City of 
Omaha v. Matthews ........... 00. cece e eee eee ee 
The right of a party to sue as representative of a class 
may be raised by a motion for summary judgment. 
Kosowski v. City Betterment Corp. ...............00005 
The general rule is that a plaintiff in a class action 
must have an interest in the controversy common with 
those for whom he sues and there must be that unity of 
interest between them that the action might be brought 
by them jointly. Persons having an interest adverse to 
those of parties purported to be represented cannot 
maintain a representative or class suit on behalf of the 
latter. Kosowski v. City Betterment Corp. ............ 
An action in replevin lies to recover possession of per- 
sonal chattels that are unlawfully detained, regardless 
of whether the original taking was wrongful. It is 
founded solely on the claim that the defendant wrongfully 
withholds the property sought to be recovered. White 
Motor Credit Corp. v. Sapp Bros. Truck Plaza, Inc..... 
In an action to recover damages sustained on account 
of wrongful death, allegations of plaintiff's capacity to 
sue, death of a person caused by the wrongful act, 
neglect, or default of the defendant, and the identity of 
next of kin and that they sustained damage from such 
wrongtful death sufficiently state a cause of action. Gil- 
bert:V: Vogler cc0000 eiweeelinea docu tains esata eee oe bee 
In an action to quiet title a recovery by a plaintiff must 
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be based upon the strength of his own title and not upon 
any weakness in the title of his adversary. Bode v. 
Flobert Industries, Inc. ......... cece eee eee eee 
Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the contro- 
versy, but also have an interest of such a nature that a 
final decree cannot be made without affecting their 
rights, or leaving the controversy in such a condition 
that its final determination may be wholly inconsistent 
with equity and good conscience. Shepoka v. Knopik . . 
In an action involving the disbursement of county funds, 
the county has a great, if not an exclusive, interest, and 
is a necessary party. Shepoka v. Knopik.............. 
A covenant in a deed that the premises are free from 
encumbrances, if untrue, is broken as soon as made, 
and the grantee’s right of action against the grantor at 
once accrues thereon. Schuler-Olsen Ranches, Inc. v. 
GARV iN, it Sued eects eae io elsen ees RS ees oop meaner. 


Administrative Law. 


1. 


On appeal to the Supreme Court from an order of the 
Public Service Commission, administrative or legisla- 
tive in character, the only questions to be determined 
are whether the commission acted within the scope of 
its authority, and whether the order complained of is 
reasonable and not arbitrarily made. Mills v. Nebraska 
Motor Carriers ASSN. ...... 0... cee cee eens 
If there is evidence to sustain the findings of the Public 
Service Commission, this court may not intervene. It 
is only where the findings of the commission are against 
the evidence that this court may hold the commission's 
findings are arbitrary and capricious. Mills v. Ne- 
braska Motor Carriers ASSN. .........-..... 22 eceeeeees 
On an appeal to the Supreme Court from an order of 
the Public Service Commission this court cannot dis- 
turb the findings of the commission unless it appears 
that some requirements of the law have been violated 
or disregarded, or that the result reached cannot rea- 
sonably be derived from the facts proved. Mills v. Ne- 
braska Motor Carriers ASSN. ..........-. 0.0 c ee eeeeeees 
The county assessor’s responsibility after recommenda- 
ing either taxable or exempt status under section 77- 
202.01, R. R. S. 1943, is limited to an advisory rather 
than an adversary capacity. Bemis v. Board of Equali- 
zation of Douglas County ............. 0... ccc cece eee 
The determination of what is consistent with the public 
interest, or public convenience and necessity, is one 
that is peculiarly for the determination of the Nebraska 
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Public Service Commission. If there is evidence to 
sustain the finding of the commission, this court cannot 
intervene. Groenewold v. Building Movers, Inc. ...... 
Law violations are not necessarily a bar to an approval 
of an application, if the public interest will best be 
served by approval of the transaction presented. 
Groenewold v. Building Movers, Inc..................- 
In the absence of a specific restricting statute, the ex- 
tent to which past unauthorized service may be con- 
sidered in determining public necessity for the issuance 
of new authority is properly for the Nebraska Public 
Service Commission to determine. Groenewold v. Build- 
ing Movers, nei .i4 44 eyes aioe Cis ie hese anes ia bhbwas 
In determining whether the proposed service is or will 
be required by the present or future public convenience 
and necessity, controlling questions are whether the 
operation will serve a useful purpose, responsive to a 
public demand or need; whether this purpose can or will 
be served as well by existing carriers; and whether the 
operations of existing carriers will be endangered or 
impaired contrary to the public interest. Hopken v. 
Building Movers, Inc. ............. 0. cece cece eee eens 
The requirement that objective symptoms of an injury 
be produced ‘‘at the time’”’ of the accident is satisfied if 
the symptoms manifest themselves according to the 
natural course of such matters without any independent 
intervening cause being shown. There is no statutory 
requirement that the symptoms be observed by others 
or that the existence of the symptoms be proved by 
independent testimony. Salinas v. Cyprus Industrial 
Minerals: Oi? i253 ceeds eho nle 3 gi tcks bows aaa bis, Poe 
The intent of sections 75-612 to 75-615, R. R. S. 1943, was 
to enable telephone users to petition the Public Service 
Commission for telephone service of exchanges other 
than the one in which they reside. Hartman v. Glen- 
wood Tel. Membership Corp. ...................000005. 
The provision in section 75-128, R. S. Supp., 1976, that 
the Public Service Commission shall file its decision 
within 30 days after the hearing is discretionary, not 
mandatory. Hartman v. Glenwood Tel. Membership 
CORDS, 5% isidus Reparert ai tacaerd sb huss bavi ward evens Bre ohana. 2s 
An order of the Public Service Commission will be af- 
firmed if it acted within the scope of its authority, if its 
order is reasonable and not arbitrary, and if there is 
evidence to support its findings. Hartman v. Glenwood 
Tel. Membership Corp. ............. 2c cece cess eee 
Under section 75-311, R. S. Supp., 1976, an applicant for 
a certificate of public convenience and necessity has 
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While adultery does not, as a matter of law, deprive a par- 
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the burden of showing that the authority he seeks is re- 
quired by the public convenience and necessity, and the 
determination of that issue is peculiarly within the dis- 
cretion and expertise of the Public Service Commission. 
Dilts Trucking, Inc. v. Peake, Inc. .................0.- 
Where the evidence is in conflict, the weight of the evi- 
dence is for the determination of the Public Service 
Commission, and this court will not disturb an order of 
the Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Dilts Trucking, Inc. v. 
Peake, ING. oicivs sie cid Sp thes cS eaten s ke wine eae ss 
Although past operations, standing alone, are not con- 
clusive proof of a public need for their continuance, 
they are, where not conducted in willful disregard of 
the law, entitled to consideration in determining 
whether, on balance, the public convenience and neces- 
sity require authorization of such operation. Dilts 
Trucking, Inc. v. Peake, Inc. ............ cece eee ee eee 
A carrier who previously operated under a certificate 
of public convenience and necessity issued by the Inter- 
state Commerce Commission, under the mistaken be- 
lief that he was performing services in interstate com- 
merce and did not need a Nebraska certificate for his 
deliveries in Nebraska, was acting under ‘‘color of 
authority’’ where his previous operations were con- 
ducted openly, without defiance, and without knowledge 
that he was acting without proper authority. Dilts 
Trucking, Inc. v. Peake, Inc. ....... 2.0... e eee eee eee 
An applicant for a certificate of public convenience and 
necessity who has been operating under color of author- 
ity need not make the same showing under section 75- 
311, R. S. Supp., 1976, that an applicant for new or ex- 
tended authority must make, and there is a presump- 
tion that the proposed service is or will be required by 
present or future public convenience and necessity. 
Dilts Trucking, Inc. v. Peake, Inc. .................005. 


ent of the custody of a minor child, it is a factor which 
may properly be considered by the trial court in deter- 
mining what is in the best interest of the child. This is 
particularly true when the parent cohabits out of wed- 
lock in the home where the child lives. Bartley v. 
Bartley cis ou Sawa hd eae sa od Pad cides eek oe oho aa 


Adverse Possession. 


1. 


It is the established law of this state that, when a fence 
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Agency. 


1. 


is constructed as a boundary line between two proper- 
ties, and parties claim ownership of land up to the fence 
for the full statutory period and are not interrupted in 
their possession or control during that time, they will, 
by adverse possession, gain title to such land as may 
have been improperly enclosed with their own. Vetick 
Vie Rolain. cacti Geta eatin oe ian ee ena ee eee Ys 
The right to hunt and fish cannot be established by pre- 
scription where the use is not exclusive or its extent is 
too indefinite for a determinate description. Harvat v. 
Clear Creek Drainage Dist. ................. 0c eee eee 


It is a fundamental rule underlying the structure of 
agency law that the principal is bound by, and liable 
for, the acts which his agent does with or within the 
actual or apparent authority from the principal, and 
within the scope of the agent’s employment. Bury v. 
Action Enterprises, Inc. ........... 0... c cece eee eee eee 
If a contract is made with a known agent acting within 
the scope of his authority for a disclosed principal, the 
contract is that of the principal alone and the agent 
cannot be held liable thereon. Bury v. Action Enter- 
prises, ING. ci ee eh eee edn es Bude Vesa a ee eae ee eee 
It is well settled that one who purports as agent to enter 
into a contract, upon which the principal is not bound 
because of the fact that the agent has contracted with- 
out authority or in excess of his authority, is personally 
liable for the damage thus occasioned to the other 
contracting party. Bury v. Action Enterprises, Inc. ... 
A person who purports to make a contract, conveyance, 
or representation on behalf of another who has full 
capacity but whom he has no power to bind, thereby 
becomes subject to liability to the other party thereto 
upon an implied warranty of authority, unless he has 
manifested that he does not make such warranty or the 
other party knows that the agent is not so authorized. 
Bury v. Action Enterprises, Inc. ..................0005 
The possession of an agent or subtenant of the lessee is 
the possession of the lessee. Moritz v. S & H Shopping 
Centers. Ine. os 4 wcctes oer de nti ied oes o8k Seb Ree RRY 
Where a person assumes to and does act as the deposi- 
tary in escrow, he is absolutely bound by the terms and 
conditions of the deposit, and charged with a strict exe- 
cution of the duties assumed. Katleman v. U. S. Com- 
MiuUnNities, ING. cg ei kab bss Seer wasn dee ae as Seeks 
If an escrow agent violates instructions or acts negli- 
gently he is ordinarily liable for any loss occasioned 
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by his breach of duty. Katleman v. U. S. Communities, 
INC ect irene i beake inane ese htaid a ABS araehy arte Grate eobhe SO 8 aeaiet nan? 
From the time an escrow holder informs the seller that 
the buyer has put a payment in escrow, and the seller 
relies and acts on that information, the escrow holder 
is estopped to deny that the represented sum is on de- 
posit. Katleman v. U.S. Communities, Inc. ........... 


Aggravating and Mitigating Circumstances. 


1. 


The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. S. 
1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual 
situations require the imposition of death, and which 
can be satisfied by life imprisonment in light of the 
totality of the circumstances present. Review by this 
court guarantees that the reasons present in one case 
will reach a similar result to that reached under similar 
circumstances in another case. State v. Stewart...... 
The. facts on which the finding of an aggravating cir- 
cumstance referred to in section 29-2523, R. R. S. 1943, 
is based, must be proved beyond a reasonable doubt. 
State v. Stewart .......... ccc ccc cece ee te eee e teen ens 
Subsection (1)(a) of section 29-2523, R. R. S. 1948, should 
be applied only to criminal activity conducted prior to 
the events out of which the charge of murder arose. 
Stateiv. Stewart: bcs elie eeete seo er esate aes 
Subsection (1)(b), section 29-2523, R. R. S. 1943, is ap- 
plicable where the purpose of the murder was to con- 
ceal a theft, or to conceal the defendant’s identity as a 
thief. State v. Stewart .......... 2... cee eee eee ee 
Subsection (1)(c), section 29-2528, R. R. S. 1943, applies 
only to the hired gun, the hirers of the gun, and to mur- 
der motivated by a desire for pecuniary gain, as in the 
case of the murder of an insured by the beneficiary, or 
the murder of a testator by a legatee or devisee. State 
V. Stewarton. vise desncaneed beesewt gee ada nnnde neues 
Subsections (1)(b) and (1)(c), section 29-2523, R. R. S. 
1943, are separate and distinct circumstances, and will 
be construed so as not to overlap. State v. Stewart .... 
The term ‘“‘heinous, atrocious, or cruel’’ as set out in 
subsection (1)(d), section 29-2523, R. R. S. 1943, is to be 
directed at the conscienceless or pitiless crime which 
is unnecessarily torturous to the victim, and the words 
“or manifested exceptional depravity by ordinary 
standards of morality and intelligence’ are applicable 
only to those situations where depravity is apparent to 
such an extent as to obviously offend all standards of 
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12. 
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morality and intelligence. The standard encompasses 
acts which are totally and senselessly bereft of any re- 
gard for human life. State v. Stewart ................. 
Subsection (1)(e), section 29-2523, R. R. S. 1943, applies 
only when the defendant actually committed another 
murder, and not when the defendant only attempted to 
commit another murder. State v. Stewart ............ 
Subsection (1)(f), section 29-2523, R. R. S. 1943, applies 
to those situations where the act of the defendant jeop- 
ardizes the lives of more than two other persons, such 
as the use of bombs or explosive devices, the indis- 
criminate shooting into groups, or other like situations. 
State v. Stewart ..... 0... ccc ccc ccc eee teenies 
Subsection (2)(d) of section 29-2523, R. R. S. 1943, should 
be applied as a mitigating circumstance to a 16-year-old 
defendant who has no criminal record nor significant 
history of prior criminal activity. State v. Stewart .... 
Under section 29-2522, R. R. S. 1943, a sentence of death 
should not be imposed where the weight of the mitigat- 
ing circumstances approaches, or equals, the weight of 
the aggravating circumstances. It is not required that 
the mitigating circumstances outweigh the aggravating 
circumstances. State v. Stewart .................. ee 
Neither the Constitution of the United States nor the 
Constitution of Nebraska require determination by a 
jury of the applicability of the aggravating and mitigat- 
ing factors in determining under the provisions of sec- 
tions 29-2522 and 29-2523, R. R. S. 1943, whether the pen- 
alty shall be death or life imprisonment, and the pro- 
vision for determination of the penalty by the trial 
judge or a panel of judges after notice and hearing is 
constitutional. State v. Rust .............. cece eee eee 
The definitions of aggravating circumstances in section 
29-2523, R. R. S. 1943, are not too broad or vague and 
will be given a narrow construction and narrow applica- 
tion, and as so construed and applied are constitutional. 
State vO RUS 0624 seedetle dined ccd ive eed biis oases 
The term ‘‘substantial history of serious assaultive or 
terrorizing criminal activity’ within the meaning of 
aggravating circumstance subsection (1)(a) of section 
29-2523, R. R. S. 1943, does not include events or occur- 
rences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
State ARuUSts osc deipaietee seh wie we teoaene es isk Seg re 
State: vi: Holtan. (02%-0 3. ecey ee ede Belk was Weeeve ea dale Sue ds 
A murder is committed to conceal the commission of 
another crime when its purpose is to hide the fact that 
another crime has been committed. State v. Rust..... 
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A murder is committed for pecuniary gain when the 
murder itself is motivated primarily by desire for pe- 
cuniary gain as in the case of a murder of an insured 
by the beneficiary of a life insurance policy for the 
purpose of obtaining the proceeds. State v. Rust...... 
The definition of aggravating factors in section 29-2523, 
R. R. S. 1948, will be construed so as not to overlap, 
that is, the same essential facts should not be construed 
to constitute two or more aggravating circumstances. 
It is the apparent legislative purpose that each of the 
definitions convey a different concept. State v. Rust .. 
A murder is especially heinous, atrocious, cruel, or 
manifests exceptional depravity by ordinary standards 
of morality and intelligence within the meaning of 
aggravating circumstance subsection (1)(d), of sec- 
tion 29-2523, R. R. S. 1943, when it involves torture, 
sadism, sexual abuse, or the imposition of extreme suf- 
fering. This circumstance applies only to the murder 
charged and not to collateral or subsequent circum- 
stances. This circumstance is also satisfied where the 
killing is so coldly calculated as to indicate a state of 
mind totally and senselessly bereft of regard for human 
life. State v. Rust .......... ccc cect e eee ee ee en neee 
A conviction for another murder within the meaning of 
aggravating circumstance subsection (1)(a), of section 
29-2523, R. R. S. 1948, does not include an attempt to 
commit murder. State v. Rust ....... 0... cc eee e eens 
Knowingly creating a risk of death to several persons 
includes the circumstance of shooting at several per- 
sons. State v. Rust ...... 0... cece cece eee ee eee 
Murder which is committed as part of an attempt by 
robbers to escape and avoid apprehension by law en- 
forcement officers is committed to disrupt or hinder 
the enforcement of laws within the meaning of aggra- 
vating circumstance subsection (1)(h) of section 29- 
2523, R. R. 8.1943. State v. Rust ............ 06. eee eee 
When the act of killing is totally and senselessly bereft 
of any regard for human life, it is wanton, deliberate, 
cruel, and inexcusable. State v. Holtan............... 
Acts under unusual pressures or influences or under 
the domination of another person contemplates only 
outside pressures, not those created by the defendant’s 
own acts. State v. Holtan .......... 02. e eee eee eee 
Extreme mental or emotional disturbance means such 
a disturbance in very great, intense, or severe degree. 
State:v. Holtan sc. 1. feces Week owe alee heeds ee ee 
“Significant history’’ does not refer to a slight or in- 
consequential history of criminal activity but rather 
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to an important, notable, or meaningful history. State 
Vi Hota 22h owt ed Meee Rie Cee oe eb tsieed 2 
Youth or extreme age are suggested for consideration 
as a mitigating circumstance but the term is necessarily 
relative as it must be considered in the light of varying 
conditions. State v. Holtan ......................00020- 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and where 
of doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context 
and the apparent policy and objects of the Legislature. 
State:v..Holtaniisccs 0. shock heeded dant eebede cated 
In each case in which the sentencing court imposes the 
death sentence, the determination of the court shall be 
in writing and shall be supported by written findings of 
fact based upon the records of the trial and the sen- 
tencing proceeding, and referring to the aggravating 
and mitigating circumstances involved in its determina- 
tion. State v. Simants ............. 0... eee eee eee 
The facts upon which aggravating circumstances are 
based must be proved beyond a reasonable doubt. State 
VeSSIMANUES) 4535 3 ice Mad si ad GAG Sanyo hereon ede sib gael bad 
Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its deci- 
sion and provides a meaningful appellate review, death 
sentences are not imposed capriciously or in a freakish 
manner in this jurisdiction. State v. Simants......... 
The terms ‘‘heinous, atrocious, or cruel’’ are directed 
to the conscienceless or pitiless crime which is unneces- 
sarily torturous to the victim. State v. Simants....... 
“Or manifested exceptional depravity by ordinary 
standards of morality and intelligence’’ confines this 
standard only to those situations where depravity is 
apparent to such an extent as to obviously offend all 
standards of morality and intelligence. State v. Si- 
MANUS; ...c<0. i giook pete aga wasines dha HORT SEE eee ead aes 
We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. 8. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations where the act of the 
defendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive de- 
vices, the indiscriminate shooting into groups, or at 
a number of individuals, or other like situations. State 
Ve SIMANtS hostess 5 Meche ood ttre Nees ada Jer ores eke 
We interpret subsection (d), section 29-2523, R. R. S. 
1943, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,”’ to refer to a child 
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of tender age, a juvenile, or to a person of advanced 
years where senility may be a factor. State v. Simants 
In the balancing of the aggravating and mitigating cir- 
cumstances, the death penalty will not be imposed 
simply because the aggravating circumstances may 
outnumber the mitigating circumstances. Rather, the 
test is whether the aggravating circumstances in com- 
parison outweigh the mitigating circumstances. State 
V>. Simants a. 4ic2 ceca ee et oa gees SER woes ges 
The death penalty is not to be imposed if sufficient miti- 
gating circumstances shall approach or outweigh the 
weight to be given the aggravating circumstances. 
State-vi Simant. vis scien sl ein ease Heine dasee eee ees 
The test of responsibility for crime is the defendant's 
capacity to understand the nature of the act alleged to 
be criminal and the ability to distinguish between right 
and wrong with respect to the act. State v. Simants... 


Aiders and Abettors. 


1. 


Alimony. 


1. 


Mere failure to report a known felony is not conceal- 
ment sufficient to constitute a violation of section 28-202, 
R. R. S. 1943, and make the person failing to report the 
felony an accessory after the fact to the felony. State 
Vs BRR OWI eee cece ytiesete tod ee oe eats y avec g SISO tiene eG pb ata ee eR Sa 
In Nebraska an accomplice in a robbery is not account- 
able for felony murder in the death of one of his fellow 
participants who is shot and killed by the police during 
the robbery or during flight. State v. Rust............ 


The fixing of alimony rests in the sound discretion of 
the trial court, and, in the absence of an abuse of dis- 
cretion, will not be disturbed on appeal. Jackson v. 
JACKSON © cscs sleet e Blew de  Rew sank Coe Wend emanates ees 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Jackson v. Jackson....... 
The division of property and the issue of alimony may 
be considered together. They are to be determined upon 
a consideration of all the facts and circumstances. 
Mangum v. Mangum ..... 0.2.0... eee cee e eens 
Although alimony and allocation of property rights are 
distinguishable and have different purposes in mar- 
riage dissolution proceedings, they are still closely re- 
lated in the matter of determining the amount to be 
allowed, and circumstances may require that they be 
considered together to determine whether the court has 
abused its discretion. Gottschalk v. Gottschalk ....... 
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Animals. 


1. 


The questions of alimony and division of property may 
be considered together when a marriage is dissolved; 
and in considering these questions the court shall have 
regard for such factors as the circumstances of the 
parties, the duration of the marriage, the history of the 
contributions to the marriage by each party, and the 
ability of the supported party to engage in gainful em- 
ployment. Boroff v. Boroff .............-.....--20000- 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court, and in the 
absence of an abuse of discretion, will not be disturbed 
on appeal. Schmer v. Schmer.................--02005 


Common law rules of negligence require horseback 
riders to exercise reasonable care to avoid injury from 
motor vehicles on the highway. Mays v. Siekman..... 
In meeting and passing a horseback rider, or a horse- 
drawn vehicle, a motorist is ordinarily under no obliga- 
tion to stop or to take special steps to avoid a collision 
therewith, unless the horse shows signs of fright or that 
its rider or driver has lost control of it. Mays v. Siek- 
TIAN eevee aS ate haan statdie: asaia Se waka ietecarerote meena gee ails 


Appeal and Error. 


1. 


If an indigent defendant was deprived of his constitu- 
tional right to counsel by not being furnished an attor- 
ney to present his appeal to the appellate court, he was 
not afforded an effective appeal and the decision thereon 
must be deemed a nullity. State v. Blunt............. 
In a post conviction proceeding where the evidence es- 
tablishes a denial or infringement of the right to coun- 
sel which occurred only at the appeal stage of the former 
criminal proceedings, the District Court has jurisdic- 
tion and power to grant a new direct appeal without 
granting a new trial or setting aside the original convic- 
tion and sentence. State v. Blunt..................... 
Prejudicial error must appear affirmatively in the rec- 
ord, and the party appealing from the judgment has the 
burden of showing prejudice. Insurance Co. of North 
America v. Hawkins ........... 0. cece cece cece eee ees 
Purported evidence which does not appear in the record 
cannot be considered by this court on appeal. Insur- 
ance Co. of North America v. Hawkins ................ 
A defendant may not predicate error on the admission 
of evidence to which no objection was made at the time 
it was offered or adduced. State v. Holloman......... 
There is a presumption the trial court, trying a case 
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without a jury, in arriving at a decision, would con- 
sider such evidence only as is competent and relevant 
and the Supreme Court will not reverse a case so tried 
because other evidence was admitted, where there is 
material, competent, and relevant evidence admitted 
sufficient to sustain the judgment of the trial court. 
Stecker’ Vv: -SteCkKer sieeve ete Ce aanteae ceapea de inded he 
Upon a trial de novo in this court, incompetent, irrele- 
vant, and immaterial evidence offered in the original 
trial, which was admitted over proper objections by the 
adverse party, will be disregarded by this court. 
Stecker v. Stecker 0... 0... ccc ccc cece eee eee enna 
The discretion of the trial court with respect to award- 
ing or changing the custody of minor children is subject 
to review, but the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. Stecker v. Stecker ............ 0.00. e eee eee eee 
Schmer v. Schmer ........... 0 ese eee eee eee eens 
The findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there 
is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award, 
or (4) the findings of fact by the court to not support 
the order or award. Inserra v. Village Inn Pancake 
HOUSC acti oP eich eat Re oes bags elena wha cag hia eee 
On an appeal to the Supreme Court from an order of 
the Nebraska Public Service Commission, administra- 
tive or legislative in nature, the only questions to be de- 
termined are whether the commission acted within the 
scope of its authority and if the order complained of is 
reasonable and not arbitrarily made. Groenewold v. 
Building Movers, Inc. ......... 0... cc cee eee eee eee eee 
In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be drawn there- 
from. Salinas v. Cyprus Industrial Minerals Co. ...... 
In an appeal in an equity action, it is the duty of this 
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court to try issues of fact de novo upon the record and 
to reach an independent conclusion thereon without ref- 
erence to the findings of the District Court. Marfisi v. 
SPaenola. sree ces bk dere a heed ate eed Seed ere RG Bs 
In an equity case, when credible evidence on material 
questions of fact is in irreconcilable conflict, this court 
will, in determining the weight of the evidence, consider 
the fact that the trial court observed the witnesses and 
their manner of testifying and must have accepted one 
version of facts rather than the opposite. Marfisi v. 
Spagnola. vende hdicsseewdakeirt ia heave cds oGieiaade ead 
In an appeal from an award of appraisers in a condem- 
nation proceeding, the party appealing shall within 30 
days after the filing of the award file a notice of appeal 
and serve a copy of the same upon all parties bound by 
the award. These provisions are mandatory and are in 
addition to the undertaking required by section 76-716, 
R. R. S. 1943. Kracman v. Nebraska P. P. Dist. ....... 
In the absence of a bill of exceptions, prepared and filed 
in accordance with applicable statutory provisions and 
rules of practice, review on appeal is limited to whether 
the pleadings support the judgment entered by the 
lower court. Allgood v. Nebraska Humane Society .... 
The rule is well established in this jurisdiction that the 
scope of cross-examination of a witness rests largely in 
the discretion of the trial court and its ruling will be up- 
held on appeal unless there is an abuse of discretion. 
State: Vi Reinert: six. osasiue dele eetada ve ea ew ee eas 
Where a civil case has been tried in the District Court 
on appeal from the county court de novo on the record 
pursuant to section 24-541, R. R. S. 1943, the Supreme 
Court on appeal examines the evidence and the record. 
The judgment of the District Court on the facts will not 
be set aside if there is sufficient competent evidence to 
support it. Fauss Constr., Inc. v. City of Hooper...... 
On appeal to this court of an action under the Political 
Subdivisions Tort Claims Act, the findings of a trial 
court will not be disturbed unless clearly wrong. Naber 
v. City of Humboldt ........... 0... eee eee 
This court is not inclined to disturb the division of prop- 
erty made by a trial court in marriage dissolution pro- 
ceedings unless it is patently unfair on the record. 
Gottschalk v. Gottschalk ..........0 0.00. cee cece eee ee 
In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. Katleman v. U. S. Communities, Inc. ......... 
Where the evidence is in conflict, the weight of the evi- 
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dence is for the determination of the Public Service 
Commission, and this court will not disturb an order of 
the Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Dilts Trucking, Inc. v. 
POAK Ge INC 5 5 es cretelees ahh. a Mee leled de rateometialaittn do alaiasels ate 
Section 25-1912, R. R. S. 1943, requires that an appeal 
from a final order be taken within 1 month. State v. 
WEIS s:sccc) & Satbcyse.¥. a ersrecieSiale oe let Sapien oe Sun eia BN Aiwialeraneiae Seas 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion. State v. Overstreet ......... 
State v. Westerlund ......... 0... 00. eee ce cee eee ee 
State;v::Sinselt...2.205 e.ace sh sah cécin Aiea me dadea es 
State: Vi StaM isc. 6.5. tives cnet cated ara tetad a ett eaten Redes She 
State v.. Osterman. 3:25.00. 66.6 hoe os Medic bee dae ale 
Under section 29-2308, R. R. S. 1943, this court may re- 
duce a sentence when in its opinion that sentence is ex- 
cessive. State v. Goodloe ........... ec ce eee eee 
This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are 
tried de novo by this court on appeal. Boroff v. Boroff 
Unless an error can be considered prejudicial to the 
rights of a defendant, it may not be considered as ground 
for reversal. State v. Cinema 16, Inc. ................. 
An assignment of error with regard to failure to give an 
unrequested instruction may not be sustained unless it 
is shown that the instructions given were such as to 
cause a miscarriage of justice. State v. Cinema 16, Inc. 
Alleged errors not brought to the attention of the trial 
judge in any way in a motion for new trial are not 
entitled to be considered or reviewed by this court. 
State v. Cinema 16, Inc. ..... 2... 0... eee ee eee 
This court will not overturn an order or sentence of the 
trial court which denies probation unless there has been 
an abuse of discretion. State v. Stahl ................. 
Noncompliance by counsel with the requirement that 
he object to a proposed jury instruction when it is sub- 
mitted to him does not bar this court from opting to 
consider plain errors in a record indicative of a probable 
miscarriage of justice. McCready v. Al Eighmy Dodge 
Where an appeal was not taken from an order of proba- 
tion, the question of the voluntariness of the original 
guilty plea could not be considered. State v. Osterman 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an in- 
dependent conclusion without reference to the findings 
of the District Court. Where in such a case the trial 
court has made a personal examination of the physical 
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facts, and where, in the same case, the oral evidence in 
respect of material issues is so conflicting that it cannot 
be reconciled, this court will consider the fact that such 
examination was made and that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Bonsall v. Sterrett................. 
In criminal misdemeanor cases, appeals to the District 
Court are heard upon the record and the District Court 
is not permitted to receive additional evidence. State 
Vio HOF: i .cccalas on ar agen hardin Gu dies Ga es eee es 
Where a defendant voluntarily chooses to represent 
himself at trial, his conviction will not be reversed by 
this court on the ground that the trial court did not 
take adequate precautions to protect his rights when 
the defendant received a fair trial and a fair opportunity 
to present his side of the case. State v. Horn......... 
A verdict by a jury based upon conflicting evidence will 
not be set aside on appeal unless it is clearly wrong. 
Grady v. Denbeck ........... cece eects 
When the findings of fact by the trial court in a work- 
men’s compensation case are supported by reasonable, 
competent testimony, the cause will not be considered 
de novo on appeal. James v. Rainchief Constr. Co. .... 
A judgment of the Workmen’s Compensation Court may 
be reversed, modified, or set aside if there is not suffi- 
cient competent evidence in the record to warrant the 
making of the order, judgment, or award. § 48-185, 
R. S. Supp., 1976. Johnson v. Village of Winnebago .... 
In determining the sufficiency of the evidence to sup- 
port an award of the Nebraska Workmen’s Compensa- 
tion Court after rehearing, such evidence must be con- 
sidered most favorably to the successful party, any 
controverted fact must be resolved in his favor, and he 
must have the benefit of every inference reasonably 
deducible from it. Johnson v. Village of Winnebago... 
A sentence imposed within the statutory limits, and the 
denial of probation, will not be disturbed on appeal in 
the absence of a showing of an abuse of discretion on 
the part of the sentencing judge. State v. Tweedy ..... 


Apportionment. 


1. 


The fixing of boundaries of a political subdivision of a 
state into counties or districts for public purposes is a 
legislative function. Barnett v. Boyle ................. 
The formation of representative districts in state gov- 
ernment is normally a legislative function. Barnett v. 
BOY lO vpn trche oc bash dnote aiaveter male eGo niRonaedigiage ea ALe aree 
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Section 29-110, R. R. S. 1943, is a statute of limitations. 


The provision therein for issuance of an arrest warrant 
is not a condition precedent to a prosecution. State v. 
BEYNON) 06 2o abe ales pile bye LAE Se hgete eee oe ee 


Assauit and Battery. 


1. 


To constitute the offense of assault with intent to do 
great bodily harm there must be an unlawful assault 
coupled with a present ability and intent to injure, but 
no actual battery need occur. State v. Lang.......... 
Assault with intent to inflict great bodily injury is in- 
cluded within a charge of stabbing with intent to wound 
or maim. State v. Johnsen .......... 0.0... cc eee eee eee 


Assignments. 


1. 


Where a seller assigns an installment contract to a fi- 
nance company subject to a repurchase agreement or 
guaranty, it is the seller who has the rights and duties 
of a secured party when the finance company repos- 
sesses collateral and transfers it to the seller pursuant 
to the repurchase agreement or guaranty. § 9-504(5), 
U.C.C. Reeves v. Associates Financial Services, Co., 


Assignment by a lessee of an interest in a lease which 
prohibits such assignment without the lessor’s consent 
is ineffective without such consent. Moritz v.S & H 
Shopping Centers, Inc. ............0 2c cee eee eee eee eee 


Attorney and Client. 


1. 


A person convicted of a felony and represented by coun- 
sel cannot, as a matter of right, insist on being present 
in court either at the time of the filing, the argument, 
or the ruling upon his motions for a new trial. State v. 
Well S. iia cot saaie'e pests Gah eel sha ates Grate Ie ee ae ed BG, 8 
In fixing an attorney's fee allowed by statute to an in- 
surance policy beneficiary, factors which may be con- 
sidered by the court include the amount involved, re- 
sponsiblity assumed, questions of law raised, time and 
labor necessarily required in performance of duty, re- 
sult of service performed, and professional diligence 
and skill exhibited. § 44-359, R. R. S. 1943. Ruby Coop. 
Co. v. Farmers Elevator Mut. Ins. Co. ................ 
The reasonable sum allowed as attorney's fee under the 
statute to a beneficiary suing to collect insurance pro- 
ceeds has no relation to the fee contracted for on a con- 
tingency basis. § 44-359, R. R. S. 1943. Ruby Coop. Co. 
v. Farmers Elevator Mut. Ins. Co. .................... 
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Where an insurer, in an action against it on a policy of 
insurance, makes a tender of payment under the provi- 
sions of section 44-359, R. R. S. 1943, the plaintiff is not 
entitled to an attorney’s fee under the provisions of that 
statute unless he obtains judgment for more than the 
amount offered. Wendt v. Cavalier Ins. Corp. ......... 
Where a defendant voluntarily chooses to represent 
himself at trial, his conviction will not be reversed by 
this court on the ground that the trial court did not take 
adequate precautions to protect his rights when the de- 
fendant received a fair trial and a fair opportunity to 
present his side of the case. State v. Horn............ 


Attorneys at Law. 


1. 


An attorney may be subjected to disciplinary action for 
conduct outside the practice of law or the representa- 
tion of clients, and for which no criminal prosecution 
has been instituted or conviction had, even though such 
conduct might be found to have been illegal. State ex 
rel. Nebraska State Bar Assn. v. Ledwith ............. 
Violation of any of the ethical standards relating to the 
practice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach on 
the courts or the legal profession, constitute grounds 
for suspension or disbarment. State ex rel. Nebraska 
State Bar Assn. v. Ledwith ............. 00.0... 0c eee ee 
A restitution of funds wrongfully converted by a lawyer, 
after he is faced with legal accountability, is not an 
exoneration of his professional misconduct. State ex 
rel. Nebraska State Bar Assn. v. Ledwith ............. 
A duty rests on the courts to maintain the integrity of 
the legal profession by disbarring or suspending attor- 
neys who indulge in practices designed to bring the 
courts or the profession into disrepute, or to perpetrate 
a fraud on the courts, or to corrupt and defeat the ad- 
ministration of justice. State ex rel. Nebraska State 
Bar Assn. v. Ledwith ......... 0... 0. ce eee eee eee eee 
Noncompliance by counsel with the requirement that 
he object to a proposed jury instruction when it is sub- 
mitted to him does not bar this court from opting to 
consider plain errors in a record indicative of a probable 
miscarriage of justice. McCready v. Al Kighmy Dodge 


Automatic Review in Supreme Court. 


1. 


The District Court may properly refuse to waive juris- 
diction over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. 8. 1943, and 
43-202.01, R. S. Supp., 1974, and where it makes a state- 
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ment of its findings which provides sufficient specificity 
to permit meaningful review by this court. State v. 
SLOWALE clea FS ee a Ea At ae es 
The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. S. 
1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual situa- 
tions require the imposition of death, and which can be 
satisfied by life imprisonment in light of the totality of 
the circumstances present. Review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar 
circumstances in another case. State v. Stewart ...... 
The remedy provided by section 29-2308, R. R. S. 1943, 
is an additional remedy, which may be employed by 
this court in cases involving capital offenses. The pro- 
visions of sections 29-2519 to 29-2523, R. R. S. 1943, are 
not exclusive. State v. Stewart ...................005. 
This court will, upon automatic review in capital cases, 
compare the case under consideration with other cap- 
ital cases and determine in each instance whether the 
death penalty is disproportionate. State v. Rust...... 
The Supreme Court in every case under the new death 
penalty statute will perform its functions of death sen- 
tence review with a maximum of rationality and con- 
sistency. State v. Simants...............0.....0..0.0. 
The Supreme Court will compare each case under re- 
view with those previous cases in which the death pen- 
alty has or has not been imposed under the new death 
penalty statute. State v. Simants..................... 
Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its deci- 
sion and provides a meaningful appellate review, death 
sentences are not imposed capriciously or in a freakish 
manner inthis jurisdiction. State v. Simants......... 
We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. S. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations where the act of the de- 
fendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive de- 
vices, the indiscriminate shooting into groups, or at a 
number of individuals, or other like situations. State v. 
SiIMAntS, 2244.5.406 Falco eG Fuse Galea hae LG dws Medora dee dyees 
We interpret subsection (d), section 29-2523, R. R. S. 
1943, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,’’ to refer to a child 
of tender age, a juvenile, or to a person of ad- 
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vanced years where senility may be a factor. State v. 
SIMAMS jad vent sree oe dias Mes TAS eeaeg meds hd 


Banks and Banking. 


1. 


A draft which says it is ‘‘payable through” a bank has 
the effect of designating the bank as a ‘‘collecting 
bank.’’ § 3-120, U. C. C. Ordinarily whether a draft 
is a ‘‘payable through’’ draft is determinable by an 
examination of the face of the instrument. However, 
where the face of the instrument is ambiguous, it is 
sometimes permissible, depending upon the facts of the 
particular case, to look behind the instrument to de- 
termine whether the bank was in fact performing the 
functions of a ‘‘collecting bank”’ or those of a ‘‘payor 
bank.’’ Berman v. United States Nat. Bank........... 
A ‘‘payor bank’’ means a bank by which an item is pay- 
able as drawn or accepted, and ‘‘collecting bank’’ 
means any bank handling the item for collection except 
the payor bank. § 4-105, U. C. C. Berman v. United 
States Nat. Bank .......... ccc cece nner e nee nnee 
A collecting bank has the duty of making presentment, 
but is not ordered or authorized to pay the instrument 
out of the drawer’s account. It must exercise ordinary 
care in presenting an item, in sending notice of dishonor 
or nonpayment, and in returning an unpaid item. Ber- 
man v. United States Nat. Bank ...................005. 
A payor bank may charge its customer’s account for 
any items which are properly payable even though the 
charge may create an overdraft. Berman v. United 
Statés Nat. (Bank \s cio ce voce Bi ee ale ates 
A payor bank is required to settle for a demand item 
provisionally by midnight of the day of receipt, or be- 
come accountable for the amount unless it returns the 
item on that day. However, if it has made timely pro- 
visional settlement, it may revoke the provisional set- 
tlement up until its midnight deadline, that is, midnight 
on the day following. §§ 4-301, 4-302, U.C. C. Berman 
v. United States Nat. Bank ..................... 0000s 
A payor bank which failed to return an item to its for- 
warder by the midnight deadline is accountable to its 
customer for the late return of the item. This means 
that it is liable for the amount of the item. § 4-302, 
U.C. C. Berman v. United States Nat. Bank.......... 
A decision by the payor bank not to return a demand 
item by the midnight deadline makes provisional settle- 
ment final. § 4-302, U.C. C. Berman v. United States 
Nat: Banks niwhes vag sled ds Soya. cette Ailake es 
Section 4-103, U. C. C., permits variation by agreement 


879 


268 


268 


268 


268 


268 


268 


268 


880 


Bonds. 


INDEX (VoL. 197 


of some of the provisions of the Uniform Commercial] 
Code. Section 4-103(2), which reads as follows: ‘‘Fed- 
eral reserve regulations and operating letters, clearing 
house rules, and the like, have the effect of agreements 
under subsection (1), whether or not specifically as- 
sented to by all parties interested in items handled,”’ 
authorizes clearing agreements creating a deadline 
earlier than the ‘‘midnight deadline.’’ Berman v. 
United States Nat. Bank ............ 5... c eee ee eee 


The words ‘‘due and to become due”’ express a clear 
legislative intent to impose liability for all sums due 
when the bond is filed. State Surety Co. v. Peters ..... 
A statutory bond will be construed in the light of the 
purpose for which it is required as expressed in the 
statute. Accordingly, in view of the fact that the public 
has an interest in official and other statutory bonds, 
such bonds should be liberally construed to effect the 
purpose for which they were given and the ordinary 
rules of construction give way. State Surety Co. v. 
POETS fs sarod edad at indie bd edt ota ad e/a cw Bettie Sve biged Be Snes Bae ls 


Boundaries. 


Brokers. 


It is the established law of this state that, when a fence is 
constructed as a boundary line between two properties, 
and parties claim ownership of land up to the fence for 
the full statutory period and are not interrupted in their 
possession or control during that time, they will, by ad- 
verse possession, gain title to such land as may have 
been improperly enclosed with their own. Vetick v. 
Fae fa ae ges te side aren Pet tte TAPS Sant asa AN dard eed 


When a written contract for the sale of real estate entered 
into between vendor and purchaser provides for the 
payment of a real estate broker’s commission, the 
broker is a third-party beneficiary and the contract is 
not within the purview of section 36-107, R. R. S. 1943. 
Mid-Continent Properties, Inc. v. Pflug ................ 


Burden of Proof. 


1. 


The burden is upon the party attacking an ordinance to 
show its invalidity by clear and unequivocal evidence 
unless it appears on its face to be so. Schaffer v. City 
Of OMAN sits sie. oct Mee men a ots esis as dngee pita, Uae eleva wen, wre 
In a will contest the burden of proof or the risk of non- 
persuasion on the issue of undue influence is on the 
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Burglary. 
1. 


Canons. 


contestant and remains there throughout the trial. 
McGowan v. McGowan ......... 6. eee eee 
The party seeking an accounting has the burden of es- 
tablishing both the contract upon which accounting is 
sought and his right to credit for disputed items. Al- 
ward v. United Mineral Products Co. ................-. 
In an action based on undue influence, when a confi- 
dential relationship exists between the parties, and a 
prima facie case is established, the burden of proof re- 
mains on the plaintiff, but the burden of going forward 
with the evidence to overcome a presumption of undue 
influence shifts to the defendants. Golgert v. Smidt... 
The burden of proof in a workmen’s compensation pro- 
ceeding is on the claimant. James v. Rainchief Constr. 
COs ttaie wate oa cielo de eed Rae dee h I dae Pau ete a da 
In a workmen’s compensation case, the burden is on 
the claimant to establish that the accidental injury 
arose in the course of his employment as well as out of 
his employment. Johnson v. Village of Winnebago.... 


An in camera hearing under the provisions of section 
28-408.05, R. R. S. 1943, is not required in a prosecution 
for burglary with intent to commit rape. State v. Eynon 
An assault with intent to commit rape is not an essential 
element of the crime of burglary with intent to commit 
rape. The crime of burglary with intent to commit 
rape is complete when the entry is made with the nec- 
essary intent. State v. Eynon............ cee see eee eee 


An attorney may be subjected to disciplinary action for 
conduct outside the practice of law or the representa- 
tion of clients, and for which no criminal prosecution 
has been instituted or conviction had, even though such 
conduct might be found to have been illegal. State ex 
rel. Nebraska State Bar Assn. v. Ledwith ............. 
Violation of any of the ethical standards relating to the 
practice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach on 
the courts or the legal profession, constitute grounds 
for suspension or disbarment. State ex rel. Nebraska 
State Bar Assn. v. Ledwith ........ 0... cece cece eee eee 
A restitution of funds wrongfully converted by a lawyer, 
after he is faced with legal accountability, is not an ex- 
oneration of his professional misconduct. State ex rel. 
Nebraska State Bar Assn. v. Ledwith .................. 
A duty rests on the courts to maintain the integrity of 
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the legal profession by disbarring or suspending attor- 
neys who indulge in practices designed to bring the 
courts or the profession into disrepute, or to perpetrate 
a fraud on the courts, or to corrupt and defeat the ad- 
ministration of justice. State ex rel. Nebraska State 
Bar Assn. v. Ledwith .......... 02... cece cece eee 


‘“‘Premium rates’’ referred to in an order of the Public 
Service Commission authorizing transportation of ‘‘ex- 
press’’ packages means rates higher than general 
freight rates. Mills v. Nebraska Motor Carriers Assn. 
The rate-fixing power of the Public Service Commis- 
sion, if properly exercised, is legislative in character 
and has the force and effect of a statute on the subject. 
Mills v. Nebraska Motor Carriers Assn. ............... 
Under section 75-311, R. S. Supp., 1976, an applicant for 
a certificate of public convenience and necessity has 
the burden of showing that the authority he seeks is 
required by the public convenience and necessity, and 
the determination of that issue is peculiarly within the 
discretion and expertise of the Public Service Commis- 
sion. Dilts Trucking, Inc. v. Peake, Inc............... 

Although past operations, standing alone, are not con- 
clusive proof of a public need for their continuance, 
they are, where not conducted in willful disregard of 

the law, entitled to consideration in determining 
whether, on balance, the public convenience and neces- 
sity require authorization of such operation. Dilts 
Trucking, Inc. v. Peake, Inc. .............. 2... cece eee 
A carrier who previously operated under a certificate 
of public convenience and necessity issued by the Inter- 
state Commerce Commission, under the mistaken belief 
that he was performing services in interstate com- 
merce and did not need a Nebraska certificate for his 
deliveries in Nebraska, was acting under ‘‘color of 
authority’’ where his previous operations were con- 
ducted openly, without defiance, and without knowledge 
that he was acting without proper authority. Dilts 
Trucking, Inc. v. Peake, Inc. ................ 0c eee eee 
An applicant for a certificate of public convenience and 
necessity who has been operating under color of author- 
ity need not make the same showing under section 
75-311, R. S. Supp., 1976, that an applicant for new or 
extended authority must make, and there is a presump- 
tion that the proposed service is or will be required by 
present or future public convenience and necessity. 
Dilts Trucking, Inc. v. Peake, Inc. .................00. 
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A conveyance to a railroad company of a right-of-way 
with a provision that the land shall revert in the event 
of the abandonment of its use for railroad purposes 
ordinarily conveys only an easement. Bode v. Flobert 
Industries; INC... 054-5 cee eeyiad by een eee eens ee eee eee 


Chain of Title. 


A 


right or interest in a duly recorded conveyance will be 
effective as against all who derive title through the 
grantee, although the reservation is not expressed in 
subsequent deeds. Similarly, the fact that subsequent 
deeds contain no language showing exceptions made in 
a former deed within the chain of title does not abrogate 
or destroy such exceptions. Bode v. Flobert Industries, 
DIG s tices at Cededes oe sha Sater ORG ore ee eda ans Ne OS 


Confessions. 
The confession of a minor to the police is admissible in 


evidence when, on the totality of circumstances, it is 
knowingly, intelligently, and voluntarily made. Ordin- 
arily it is not required that the minor be warned that he 
could be prosecuted as an adult, nor that his parents be 
notified prior to taking his statement, for his confes- 
sion to be deemed voluntary. State v. Stewart........ 


Conservators. 
When a person who has property deems himself or her- 


self unable to manage it by reason of infirmities of age 
or physical disability, that person may apply to the 
county court to have a conservator appointed to man- 
age the property. Winters v. Lange..............-.... 


Consideration. 


1. 


Mere recitals of receipt of consideration are not terms 
of the agreement, but simply statements of facts, the 
truth or untruth of which may he established by extrin- 
sic evidence. Traudt v. Nebraska P.P. Dist. .......... 
A ‘‘consideration’’ for an agreement requires that there 
be a benefit on one side, or a detriment suffered or a 
service done on the other; the benefit rendered need 
not be to the party contracting but may to any one else 
at his procurement or request. Grady v. Denbeck .... 


Constitutional Law. 


1. 


A show-up identification procedure is constitutionally 
invalid only when so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification that a de- 
fendant is denied due process of law, and admission of 
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evidence of a show-up without more does not violate 
due process. State v. Nance .....................2005- 
The Identifying Physical Characteristics Act, sections 
29-3301 to 29-3307, R. R. S. 1943, held constitutional. 
State’ VioSwayze sed. ede Leis de ea ted Seen oa neat’ 
The Nebraska divorce laws are not unconstitutional un- 
der the due process or equal protection clauses of the 
United States and Nebraska Constitutions. Buchholz v. 
Buchholz .................005 deal aca, aabicashpote afeWlare suas erase coals 
Generally speaking, any valid or constitutional exer- 
cise of the police power must reasonably embody one of 
the purposes mentioned. Schaffer v. City of Omaha... 
A search by a person not a law officer does not violate 
the Fourth Amendment. State v. Edwards............ 
A warrantless seizure under exigent circumstances is 
valid. State v. Edwards ............. 0... cece eee ene 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the rights 
of the prisoner such as to render the judgment void or 
voidable under the Constitution of this state or the 
Constitution of the United States. State v. Walker..... 
The right of counsel, accorded under the Sixth Amend- 
ment, cannot be manipulated so as to obstruct the or- 
derly procedure in the courts or to interfere with the 
fair administration of justice. Requests for the appoint- 
ment of new counsel on the eve of trial should not be- 
come a vehicle for achieving delay. State v. Addison 
The Nebraska death penalty statute, sections 29-2519 to 
29-2546, R. R. S. 1943, is not in violation of the Constitu- 
tion of the United States or the Constitution of Nebraska. 
State: v.-Stewart ..ccc08 seks cheered aah bak viaeaee 
The death penalty is not per se cruel and unusual pun- 
ishment in violation of the Eighth and Fourteenth 
Amendments to the Constitution of the United States 
and sections 3 and 9 of the Bill of Rights of the Consti- 
tution of Nebraska. State v. Rust..................... 
Neither the Constitution of the United States nor the 
Constitution of Nebraska require determination by a 
jury of the applicability of the aggravating and miti- 
gating factors in determining under the provisions of 
sections 29-2522 and 29-2523, R. R. S. 1943, whether the 
penalty shall be death or life imprisonment, and the pro- 
vision for determination of the penalty by the trial 
judge or a panel of judges after notice and hearing is 
constitutional. State v. Rust ......................000. 


The definitions of aggravating circumstances in section | 


29-2523, R. R. S. 1943, are not too broad or vague and 
will be given a narrow construction and narrow appli- 
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138. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


cation, and as so construed and applied are constitu- 
tional. State v. Rust ......... 0. eee eee 
The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Ne- 
braska or the federal Constitution. State v. Simants .. 
We find the Nebraska death penalty statute does not vi- 
olate any of the provisions of the Nebraska or federal 
Constitutions. State v. Simants.....................4. 
The words and terms of a constitutional provision are 
to be interpreted and understood in their most natural 
meaning. State v. City Betterment Corp. ............. 
The words ‘‘proceeds”’ in Article III, section 24, Consti- 
tution of Nebraska, and in section 28-964.03, R. R. S. 
1943, means net proceeds. Reasonable and necessary 
expenses incident to the organization and operation of a 
lottery may be paid from lottery proceeds. State v. 
City Betterment Corp. ........ 0... cc cee eee ee ene eee 
Under Article III, section 24, Constitution of Nebraska, 
the word ‘‘promoter’’ of a lottery means only the per- 
sons or organizations legally responsible for conducting 
the lottery. State v. City Betterment Corp. ........... 
A distinction exists between an offense and the unlaw- 
ful act out of which it arises, it being possible that two 
or more distinct offenses may grow out of the same 
transaction or act; and the rule that a person cannot be 
twice put in jeopardy for the same offense has no appli- 
cation where two separate and distinct crimes are com- 
mitted by one and the same act, because the constitu- 
tional inhibition is directed to the identity of the of- 
fense and not to the act. State v. Goodloe ............. 
Neither in the Constitution of the United States nor in 
the Constitution of Nebraska is there any prohibition 
against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. State v. 
GOOG] OC ox oii finale ais ariseree aida ce ted s tecene POR ne Seas east eaaa 
The habitual criminal statute, section 29-2221, R. R. S. 
1943, does not violate the constitutional prohibition 
against cruel and unusual punishment, nor does sen- 
tencing the defendant under the habitual criminal stat- 
ute subject the defendant to double jeopardy. State v. 
GOOGIOE: scsi iseis isd ed code eS ats Gagan Ee ye BA Ore dotcadnd ot 
Procedural due process is required only when the officer 
to whom the power has been delegated is required to 
decide adjudicative facts. Barnett v. Boyle ........... 
There is no constitutional due process requirement of 
notice and hearing applicable to legislative matters. 
Barnett Vv. Boyles... ecsics sci icd dea aes We ona dies 
In changing from an election-at-large to an election by 
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district system, the Legislature may provide for stag- 
gered terms and allow incumbent members of a board 
of education to serve until their terms expire. Such 
legislation does not create an invidious discrimination 
between classifications of voters and does not deny the 
equal protection of the laws to electors in odd-numbered 
districts who will be represented by hold-over members 
of the board of education during the transition period. 
Barnett v. Boyle: oi. 06 jc cece eee aee cose eset wes 
The 1975 amendments to section 79-1003, R. R. S. 1943, 
are constitutional. Barnett v. Boyle .................. 
Embedded in the traditional rules governing constitu- 
tional adjudication is that a person to whom a statute 
may be constitutionally applied will not be heard to 
challenge that statute on the ground that it may con- 
ceivably be applied unconstitutionally to others, in situ- 
ations not before the court. State v. Shiffoauer....... 
The right of one state to demand the return to it from 
another state of a fugitive from justice is founded upon 
the Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
the constitutional provision is, by virtue of the Consti- 
tution and statutes, an administrative function to be 
carried out by the executives of the states involved. 
Art. IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 3182; § 29-730, R. R. S. 1943. Wise v. State 
Venue is a jurisdictional fact and the Constitution of 
Nebraska, Article I, section 11, and statute, section 29- 
1301, R. R. S. 1943, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury in 
the county where the alleged offense was committed. 
State v. Liberator ........... 0. cece cece ee eee eee eee 


Continuances. 


1. 


A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agree- 
ment of counsel cannot later object that the hearing 
was held after the date specified in the statute. Alex- 
ander v. School Dist. No. 17 .......... cc cece eee eee 
The matter of granting a continuance in a criminal 
case is peculiarly within the discretionary judgment 
of the trial court. State v. Addison.................... 
The right of counsel, accorded under the Sixth Amend- 
ment, cannot be manipulated so as to obstruct the or- 
derly procedure in the courts or to interfere with the 
fair administration of justice. Requests for the appoint- 
ment of new counsel on the eve of trial should not be- 
come a vehicle for achieving delay. State v. Addison 
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4. 


A motion for a continuance is addressed to the sound 
discretion of the court, and in the absence of a showing 
of an abuse of discretion, a ruling on a motion for a 
continuance will not be disturbed on appeal. State v. 
GOOGIOC! +. hee ah-soe88 jas BNE FS dE GE a eda aS 


Contractors. 


A. 


Contracts. 
1. 


A contractor is entitled to recover damages resulting 
from delay caused by a breach of contract by the other 
party. W. Wright, Inc. v. Korshoj Corp................ 
Absent a contractual commitment to the contrary, a 
general contractor is not liable to its subcontractor for 
damages flowing from delays incurred by the subcon- 
tractor unless the delays were caused by the general 
contractor or some agency or circumstance under his 
direction or control. W. Wright, Inc. v. Korshoj Corp. 
A subcontractor does not obtain any rights against a 
prime contractor simply because the prime contractor 
is entitled to certain rights under the prime contract, 
even though the prime contract is incorporated into the 
subcontract. W. Wright, Inc. v. Korshoj Corp.......... 


If a contract is made with a known agent acting within 
the scope of his authority for a disclosed principal, the 
contract is that of the principal alone and the agent 
cannot be held liable thereon. Bury v. Action Enter- 
Prises, INC. 0... ccc cece eee tee een e nent ee ees 
It is well established that one who purports as agent to 
enter into a contract, upon which the principal is not 
bound because of the fact that the agent has contracted 
without authority or in excess of his authority, is per- 
sonally liable for the damage thus occasioned to the 
other contracting party. Bury v. Action Enterprises, 
ENG: Go ic hs Sea PLE Gane Tacos Sa nee Hees 
A person who purports to make a contract, conveyance, 
or representation on behalf of another who has full ca- 
pacity but whom he has no power to bind, thereby be- 
comes subject to liability to the other party thereto upon 
an implied warranty of authority, unless he has mani- 
fested that he does not make such warranty or the other 
party knows that the agent is not so authorized. Bury 
v. Action Enterprises, Inc. .......... 0.0 ccc e eee e eee 
Where a seller assigns an installment contract to a fi- 
nance company subject to a repurchase agreement or 
guaranty, it is the seller who has the rights and duties 
of a secured party when the finance company repos- 
sesses collateral and transfers it to the seller pursuant 
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to the repurchase agreement or guaranty. § 9-504(5), 
U.C.C. Reeves v. Associates Financial Services, Co., 
DNC es aie V5. pie DS a PA 8 9G. EAL ete o atlas WE Cy 
A requirement in an automobile insurance policy that 
there be physical contact of a hit-and-run motor vehicle 
with the insured or the vehicle which the insured is 
occupying at the time of the accident, as a condition 
precedent to the assertion of a claim under the hit-and- 
run clause of an uninsured motorist provision, is valid 
and reasonable. It is not an impermissible limitation 
or restriction on the insurance coverage required by 
section 60-509.01, R. R. S. 1943, nor is it in conflict with 
the beneficial public policy of that statute. Grace v. 
State Farm Mut. Auto. Ins. Co. ....... 0.2.0... eee eee 
Notice of suit or tender of defense is not ordinarily a 
condition precedent to recovery on an indemnity con- 
tract for a liability incurred or determined in a prior 
action against the indemnitee. Insurance Co. of North 
America v. Hawkins ............ 0.0 cece eee eee eee 
In the absence of notice or tender of defense, the amount 
to be indemnified is a question of fact. Insurance Co. 
of North America v. Hawkins .............. 0... esau 
Marriage is generally considered a civil contract differ- 
ing in notable respects from ordinary contracts, but it 
is also and specially a status or personal relation in 
which the state is deeply concerned and over which the 
state exercises exclusive dominion. Buchholz v. Buch- 
HOlZ ised ees eee Se ee yee sb Oe TA Bees 
A state has plenary power to fix conditions under which 
the marital status may be created or terminated. 
Buchholz v. Buchholz ........0... 0.00 cece e eee 
Vested rights may be impaired with due process of law 
under many circumstances. The state’s inherent sov- 
ereign power includes the so-called police power right 
to interfere with vested property rights whenever rea- 
sonably necessary to the protection of the health, safety, 
morals, and general well-being of the people. Buchholz 
VC BuChhol?) ttcad. ce tite Seiad bee Fae ieee eeu as 
Assignment by a lessee of an interest in a lease which 
prohibits such assignment without the lessor’s consent 
is ineffective without such consent. Moritz v.S & H 
Shopping Centers, Inc. ........ 0. cece cece eee ee eee ee 
Assignees, and subtenants of the lessee not affected by 
a breach of the lease, are not necessary parties in an 
action of forcible entry and detention brought by the 
lessor against the lessee. Moritz v. S & H Shopping 
Centers; Ine. casita San bed leet AS aa ee hb a Gees 
In construing a written instrument, the court must look 
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15. 
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19. 


20. 


21. 


to the agreement in its entirety. First Mid America, 
Ine.v. Palmer 0c cae kee sane eee ea ee eek Os 
Generally, in the absence of fraud, one who does not 
read a contract before signing it cannot later relieve 
himself of its burdens. First Mid America, Inc. v. 
PALMON  pscohn cis Ne esi Stones hah aan Pe Ke Nand Daeanaa dt gee 
An employment contract with no fixed term may be 
terminated at any time by either the employer or the 
employee, at his own pleasure. Stewart v. North Side 
Produce CO’. ics static ahha a aide AN whetiyol ee dcecaybus bared ecs 
When a contract and the facts and circumstances that 
aid in ascertaining the intent of the parties are insuf- 
ficient to raise an issue of fact, the interpretation of the 
contract is a matter of law. Nebraska Im-Pruv-All, Inc. 


Where on the trial of an issue of fact proof relating to 
the disputed issue is so clear and convincing that rea- 
sonable minds cannot reach different conclusions, it is 
the duty of the trial court to dismiss the jury and enter 
judgment in accordance with the evidence. Nebraska 
Im-Pruv-All, Inc. v. Sass 0.0... 0... cece cece eens 
Unless otherwise explicitly agreed, title passes to the 
buyer at the time and place at which the seller com- 
pletes his performance with reference to the physical 
delivery of goods, despite any reservation of security 
interest. Nebraska Im-Pruv-All, Inc. v. Sass.......... 
Promissory estoppel will not lie against a plea of the 
statute of frauds, unless the alleged promise relates to 
the intended abandonment or waiver of a legal right 
then held or to be held by the promissor. Schott Grain 
Co. V. RASMUSSEN .. 1. ee cette een aee 
Section 4-103, U. C. C., permits variation by agreement 
of some of the provisions of the Uniform Commercial 
Code. Section 4-103(2), which reads as follows: ‘‘Fed- 
eral reserve regulations and operating letters, clearing 
house rules, and the like, have the effect of agreements 
under subsection (1), whether or not specifically as- 
sented to by all parties interested in items handled,’’ 
authorizes clearing agreements creating a deadline 
earlier than the ‘‘midnight deadline.’” Berman v. 
United States Nat. Bank ............. cece eee eee 
The object of section 36-107, R. R. S. 1943, is to prevent 
frauds and perjuries, and, while certain contracts are 
by the terms of the statute declared void, the uniform 
construction placed upon the statute by the courts ren- 
ders such contracts not void, but merely unenforceable 
for want of the evidence which the statute requires. 
Mid-Continent Properties, Inc. v. Pflug ................ 
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When a written contract for the sale of real estate 
entered into between vendor and purchaser provides 
for the payment of a real estate broker’s commission, 
the broker is a third-party beneficiary and the contract 
is not within the purview of section 36-107, R. R. 8. 1943. 
Mid-Continent Properties, Inc. v. Pflug ................ 
The principal parties to a third-party creditor-benefici- 
ary contract can rescind the contract or release one 
another from their obligations thereunder to the credi- 
tor-beneficiary if the rescission or release precedes the 
creditor-beneficiary’s acceptance of the contract or 
change of position in reliance thereon. Mid-Continent 
Properties, Inc. v. Pflug ... 0... . ccc cece eee eee 
Where a person assumes to and does act as the deposi- 
tary in escrow, he is absolutely bound by the terms and 
conditions of the deposit, and charged with a strict exe- 
cution of the duties assumed. Katleman v. U. S. Com- 
MUNI ISS) ING sis ad ae eso pk whee ges hack oe eT Ge 
The liability of a surety on statutory undertakings is 
measured by the terms of the statute rather than by the 
terms set forth in the agreement, where the two are in 
conflict, as the statute forms a controlling part of every 
such agreement. State Surety Co. v. Peters........... 
Courts construe the contract of a surety company, act- 
ing for compensation, and of any other surety for hire, 
most strongly against the surety and in favor of the in- 
demnity which the obligee has reasonable grounds to 
expect. State Surety Co. v. Peters ................-0005 
The words ‘‘due and to become due’’ express a clear 
legislative intent to impose liability for all sums due 
when the bond is filed. State Surety Co. v. Peters ..... 
The interpretation given a contract by the parties them- 
selves while engaged in the performance of the contract 
is one of the best indications of the true intent of the 
parties and, ordinarily, that construction of the contract 
should be enforced. Richards v. Bycroft.............. 
A policy of insurance cannot be altered or modified 
without consent of the insured. Ruby Coop. Co. v. 
Farmers Elevator Mut. Ins. Co. ...... 6... e eee eee 
An agreement to make a future contract is not binding 
upon either party unless all terms and conditions are 
agreed upon and nothing is left to future negotiation. 
Alward v. United Mineral Products Co. ................ 
When an agreement stipulates that certain terms shall 
be settled later by the parties, such terms do not become 
binding unless and until they are settled by later agree- 
ment. Alward v. United Mineral Products Co. ........ 
No implied contract may be found unless the evidence 
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shows mutuality of intent. Alward v. United Mineral 
Products C03 2.5 cus os ciia he oats eis Jord ARR Te ae 
The party seeking an accounting has the burden of es- 
tablishing both the contract upon which accounting is 
sought and his right to credit for disputed items. Al- 
ward v. United Mineral Products Co. ...............05- 
A contractor is entitled to recover damages resulting 
from delay caused by a breach of contract by the other 
party. W. Wright, Inc. v. Korshoj Corp. .............. 
Absent a contractual commitment to the contrary, a 
general contractor is not liable to its subcontractor for 
damages flowing from delays incurred by the subcon- 
tractor unless the delays were caused by the general 
contractor or some agency or circumstance under his 
direction or control. W. Wright, Inc. v. Korshoj Corp. 
A subcontractor does not obtain any rights against a 
prime contractor simply because the prime contractor 
is entitled to certain rights under the prime contract, 
even though the prime contract is incorporated into the 
subcontract. W. Wright, Inc. v. Korshoj Corp. ........ 
A written executory contract may be modified by the 
parties thereto at any time after its execution and be- 
fore a breach has occurred, without any new considera- 
tion; and the terms of a written executory contract 
may be changed by a subsequent parol agreement be- 
fore a breach thereof. W. Wright, Inc. v. Korshoj Corp. 
If a party to an existing contract proposes a modifica- 
tion thereto, the mere silence of the other party leaves 
the contract as before, without modification. W. Wright, 
Inc. v. Korshoj Corp. 2.2.2.0... cece cee teens 
In construing a contract, it is the expressed intention of 
the parties, which they manifest by their words and acts, 
which is controlling. Janssen v. Hamblet............. 
An insurance policy should be interpreted in accordance 
with reasonable expectations of the insured at the time 
of the contract. Neal] v. St. Paul Fire & Marine Ins. Co. 
A contract of insurance should be given a reasonable 
construction so as to effectuate the purpose for which it 
was made. In cases of doubt, it is to be liberally con- 
strued in favor of the insured. Neal v. St. Paul Fire & 
Marine: INS): CO.- ese sedis ee ese pte Freie ane Foe ea eee esd gies 
Generally, instruments executed at the same time by 
the same parties for the same purpose and in the course 
of the same transaction are construed together as one 
instrument. Bando v. Cole ....... 0.20... cece eee cee 
Generally, parol evidence is admissible for the purpose 
of explaining and showing the true nature of the trans- 
action between the parties. Bando v. Cole............ 
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Ordinarily a sum paid in part performance of a con- 
tract, with a provision that it shall be forfeited in the 
event of a default, if not excessive, and if the actual 
damages are not calculable in advance, will be regarded 
as liquidated damages. Bandov. Cole................ 
A liquidated damages provision is enforceable if the 
amount stipulated is either a reasonable estimate of the 
probable damages or is reasonably proportionate to the 
actual damages caused by the breach. Bando v. Cole 
The usual statement of the parol evidence rule is that 
parol or extrinsic evidence will not be received to vary 
or add to the terms of a written agreement. Traudt v. 
Nebraska P.P. Dist. ....... 0. eee eee eee 
The parol evidence rule is designed to preserve the 
integrity and certainty of written documents against 
disputes arising from fraudulent claims or faulty recol- 
lections of the parties’ intent as expressed in the final 
writing. It is in no sense a rule of evidence, but a rule 
of substantive law. Traudt v. Nebraska P.P. Dist. .... 
Where the parties have embodied their transaction into 
a writing, the rule applies to exclude evidence dehors 
the writing or prior or contemporaneous negotiations or 
agreements in regard to the same subject matter. 
Traudt v. Nebraska P.P. Dist. .....................00- 
The applicability of the parol evidence rule depends in 
general upon whether the agreement has been in- 
tegrated. There are various tests to determine whether 
the transaction is integrated. It is the duty of the court, 
in any given case, to ascertain which of the tests is ap- 
propriate in the determination of whether a transaction 
is integrated. Traudt v. Nebraska P.P. Dist. ........... 
Where an agreement has been only partially integrated, 
the rule against disputing the terms of the document 
will be applicable to as much of the transaction as is 
embodied. Traudt v. Nebraska P.P. Dist.............. 
Mere recitals of receipt of consideration are not terms 
of the agreement, but simply statements of facts, the 
truth or untruth of which may be established by extrin- 
sic evidence. Traudt v. Nebraska P.P. Dist. .......... 
The court, not the jury, decides as a preliminary mat- 
ter the extent to which a transaction is embodied in the 
writing, that is, the question of integration. Traudt v. 
Nebraska PP: Dist: 22 tees s lee tie telcos oe gale 
A “consideration” for an agreement requires that there 
be a benefit on one side, or a detriment suffered or a 
service done on the other; the benefit rendered need 
not be to the party contracting but may be to any one 
else at his procurement or request. Grady v. Denbeck 


197 


722 


722 


765 


765 


765 


765 


765 


765 


765 


795 


VoL. 197] INDEX 


54. 


pensation benefits, entered into between the parties, is 
void and of no effect unless in writing, filed with the 
compensation court, and approved by the court. James 
v. Rainchief Constr. Co. ............... 0.0 c cece ee eee 


Contribution. 


The Nebraska Workmen’s Compensation Act bars an ac- 
tion by a third party tort-feasor against an employer 
for contribution or indemnity based on a claim arising 
from the injury. Vangreen v. Interstate Machinery & 
SUPPLY Com Fini ee nang ain coe sdatiaeeati acd be kawed 


Controlled Substances. 


1. 


Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Sotelo........ 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the 
arrest or by a showing of dominion over the substance. 
State v.. Sotelo: ici... ae ves coats vee badtiais vaealew ens 
Where marijuana fell under the permanent dominion of 
law officers, a seizure then occurred. State v. Edwards 
Proof of guilty knowledge may be made by evidence of 
acts, declarations or conduct of the accused from which 
the inference may be fairly drawn that he knew of the 
existence and nature of the narcotics at the time and 
place where they were found. State v. Edwards ...... 


Conveyances. 


1. 


A conveyance must be construed with a view to carry- 
ing into effect the true intent of the parties so far as it 
can be ascertained from the whole instrument and is 
consistent with the rules of law. Bode v. Flobert Indus- 
tries, ING. oy hts Sliced alah nines sania Maes er 
A conveyance to a railroad company of a right-of-way 
with a provision that the land shall revert in the event 
of the abandonment of its use for railroad purposes 
ordinarily conveys only an easement. Bode v. Flobert 
Industries; Ine}: v.05 nec. seed ete has Mh ee ee ee ne 
A right or interest in a duly recorded conveyance will 
be effective as against all who derive title through the 
grantee, although the reservation is not expressed in 
subsequent deeds. Similarly, the fact that subsequent 
deeds contain no language showing exceptions made in 
a former deed within the chain of title does not abro- 


An agreement relative to payment of workmen’s com- 


893 


818 


29 


334 


334 


354 


354 


488 


488 


894 


Costs. 


Courts. 


INDEX [VoL. 197 


gate or destroy such exceptions. Bode v. Flobert In- 
GUStries TAG. aii ese ks eee Ga Se eRe ea 
An exception in a conveyance operates to withdraw 
some part of the thing granted which would otherwise 
pass to the grantee under the general description, 
which was in esse at the time of the conveyance and 
which until such conveyance and the severance thereby 
was comprised in the thing granted. Bode v. Flobert 
Industries, ING. ...... 0. ccc cece ee cere nb eee renee 
The courts with practical unanimity agree that the use 
of the technical word exception or reservation will not 
be allowed to control the manifest intent of the parties, 
but that such words will be given a fair and reasonable 
interpretation looking to the intention of the parties, 
which is to be sought from a reading of the entire in- 
strument, and, when their intention is determined, it 
will be given effect, provided no settled rules of law are 
thereby violated. Bode v. Flobert Industries, Inc. ..... 


When a county and a city unite in the construction and 
maintenance of a jail, as is true in this instance, the 
cost of maintenance shall be divided equally except for 
the cost of providing food for prisoners. State v. Towle 
Section 47-404, R. R. S. 1943, provides that a prisoner 
having work-release privileges shall be liable for such 
costs incident to his confinement as the court deems 
appropriate and reasonable, if such are specifically set 
forth in the order granting work release. State v. Towle 
The expense of lodging, including the outlay for guards, 
laundry, lights, etc., is not a cost incident to confine- 
ment. State v. Towle ....... 0... ccc eee eee 


The District Court may determine any controversy be- 
tween parties before it when it can be done without 
prejudice to the rights of others and need bring in other 
parties only when a determination of the controversy 
cannot be had without their presence. Bury v. Action 
Enterprises, Inc. ......... 0c ccc cee nee 
Findings of fact made by a Juvenile Court are accorded 
great weight on appeal because of the trial court’s op- 
portunity to hear and observe the parties and witnesses. 
State v. Sperling ..........0 0... e eee ee nee eens 
An appeal of a case brought under Chapter 43, article 2, 
R. R. S. 1943, is heard in this court by trial de novo 
upon the record, although the findings of fact made by 
the trial court will be accorded great weight because 
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10. 


11. 


12. 


the trial court heard and observed the parties and the 
witnesses. State v. Tibbs ............. 0.0... cc eee eee ee 
The adoption of ordinances under the police power is a 
legislative act and the courts cannot interfere with such 
matters by attempting to mandate their adoption or 
amendment. Schaffer v. City of Omaha.............. 
Where a Civil case has been tried in the District Court 
on appeal from the county court de novo on the record 
pursuant to section 24-541, R. R. 8. 1943, the Supreme 
Court on appeal examines the evidence and the record. 
The judgment of the District Court on the facts will not 
be set aside if there is sufficient competent evidence 
to support it. Fauss Constr., Inc. v. City of Hooper .... 
After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment 
except for the reasons stated and within the time limited 
in section 25-2001, R. R. S. 1948. Lienemann v. Liene- 


Section 47-406, R. R. S. 1943, permits the court by writ- 
ten order to disburse funds collected on work release. 
It may order the funds applied to a prisoner's board, 
travel expense, and other incidental expenses. State 
v. Towle ...........05 GS ae Ree WE decease es dupes warden eeevete 


The District Court may properly refuse to waive juris- 
diction over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. S. 1943, and 
43-202.01, R. S. Supp., 1974, and where it makes a state- 
ment of its findings which provides sufficient speci- 
ficity to permit meaningful review by this court. State 
VE SLO WArt sit) shel be nega oges cea aya ay oa Gace este iar ee tee ened ae 


A criminal defendant has no absolute right to have his 
guilty plea accepted, and the trial court may reject 
such a plea in the exercise of sound discretion. State v. 
Slewart-i viens jcc rodiaa Mansa detada ed wiaeeee ks 
The trial court is afforded a large measure of discre- 
tion in deciding whether or not to accept plea bargain 
arrangements. State v. Stewart ..................005. 


Before a county attorney can dismiss an information, it 
is first necessary that approval of the court to do so be 
obtained. State v. Stewart .......... 0... cece eee eee 
The general rule is that admissibility of photographs of 
a gruesome nature rests largely in the discretion of the 
trial court; and although the probative value of such 
evidence should be weighed against its prejudicial ef- 
fect before it is admitted, if a photograph illustrates or 
makes clear some controverted issue in a homicide 
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case, a proper foundation having been laid, it may be 
received, even if itis gruesome. State v. Stewart..... 
It is the duty of the court, in a homicide case, to in- 
struct the jury only on those degrees of homicide as 
find support in the evidence. State v. Stewart ......... 
Although a penal statute is required to be strictly con- 
strued, it should be given a sensible construction, and 
general terms therein should be so limited in their con- 
struction and application so as not to lead to injustice, 
oppression, or an absurd consequence. State v. Holtan 
While the court retains jurisdiction of the petitioner so 
long as he remains committed, that retention is not for 
the purpose of reexamination of the original commit- 
ment but rather for periodic reviews to determine if pe- 
titioner is still a sexual sociopath. State v. Wells...... 
A motion for a continuance is addressed to the sound 
discretion of the court, and in the absence of a showing 
of an abuse of discretion, a ruling on a motion for a con- 
tinuance will not be disturbed on appeal. State v. 
GOOd1OC: .655.6 Sisto peaiie Ponce PaiGa ge-gitey baie Deke dS, Bae 
A court of general jurisdiction has inherent power to 
protect itself, litigants, and the public from vexatious 
proceedings by dismissing with prejudice suits instituted 
by plaintiffs who repeatedly violate the rules of plead- 
ing and the orders relating thereto, after having had a 
full opportunity to present litigable controversies in 
proper form. Scudder v. Haug.....................0.. 
This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are 
tried de novo by this court on appeal. Boroff v. Boroff 
It is only where there is a total failure of competent 
proof in a criminal case to support a material allega- 
tion in the information, or where the testimony adduced 
is of so weak or doubtful a character that a convic- 
tion based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not guilty. 
State--vi: Web! 25:28 he be ee ato aaibhitc ad alte ele/e 
While this court has recognized that all participants in 
one crime, or series of related crimes, should be sen- 
tenced, if possible, by the same judge, we have declined 
to make this a rule which is mandatory under all cir- 
cumstances. State v. Westerlund..................... 
Noncompliance by counsel with the requirement that 
he object to a proposed jury instruction when it is sub- 
mitted to him does not bar this court from opting to 
consider plain errors in a record indicative of a probable 
miscarriage of justice. McCready v. Al Eighmy Dodge 
Under section 27-608(1), R. R. S. 1943, whether a show- 
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23. 


24. 


25. 


26. 


27. 


28. 


Covenants. 
1. 


ing of inconsistent statements by the witness is an at- 
tack on the credibility of the witness, and whether or 
not, after such a showing, evidence of the witness’ rep- 
utation for truth and veracity should be admitted, are 
matters for the sound discretion of the trial court. State 
VeRING ayo techiateee elas S Sialelacals ole woiga aatiek oe dasa adutae es 
In criminal misdemeanor cases, appeals to the District 
Court are heard upon the record and the District Court 
is not permitted to receive additional evidence. State 
VA SIOPM: oe 4252 sete etcQl eared eee Tae nell et Sal eines ote see Merah MERE T, 
The applicability of the parol evidence rule depends in 
general upon whether the agreement has been inte- 
grated. There are various tests to determine whether 
the transaction is integrated. It is the duty of the court, 
in any given case, to ascertain which of the tests is ap- 
propriate in the determination of whether a transac- 
tion is integrated. Traudt v. Nebraska P.P. Dist...... 
The court, not the jury, decides as a preliminary mat- 
ter the extent to which a transaction is embodied in the 
writing, that is, the question of integration. Traudt v. 
Nebraska P.P. Dist ......... cee eee e een enene 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
cedural rules to be applied are those which are in effect 
at the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. State v. Shiffbauer ...................... 


An agreement relative to payment of workmen’s com- 
pensation benefits, entered into between the parties, is 
void and of no effect unless in writing, filed with the 
compensation court, and approved by the court. James 
v. Rainchief Constr. Co... cece cee eee eee 


In an action to procure a writ of habeas corpus, the 
guilt or innocence, or probable cause to believe one 
guilty who is held under extradiction as a fugitive from 
justice from another state, is a matter exclusively for 
the courts of the demanding state. Wise v. State...... 


An outstanding leasehold interest is an encumbrance 
and is within a covenant against encumbrances. Schu- 
ler-Olsen Ranches, Inc. v. Garvin ..................62- 
A covenant in a deed that the premises are free from 
encumbrances, if untrue, is broken as soon as made, 
and the grantee’s right of action against the grantor 
at once accrues thereon. Schuler-Olsen Ranches, Inc. 
Ve Garvin. cic elas danainek hat ie ply dain ake asso ets 
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Criminal Law. 


1. 


As a general rule, in a prosecution for homicide where 
self-defense is an issue, evidence of threats recently 
made by the deceased against the defendant, which 
were communicated to the defendant, are admissible. 
State: vs Sims) 2. 3020.cds ea ettoe sad de ean aaeentus 
A judgment will not be reversed for error in an evi- 
dentiary ruling if there was no prejudice to any sub- 
stantial right of the defendant and the record as a whole 
shows the error was harmless beyond a reasonable 
doubt. State v. Sims ........ 0... 0c eee eee eee 

In a criminal action this court will not interfere on bs 
peal with a verdict of guilty based upon conflicting evi- 
dence unless, as a matter of law, the evidence is so 
lacking in probative force that it is insufficient to sup- 
port a finding of guilt beyond a reasonable doubt. State 
v. Chapple ........ Na “daa veep teas tes ested Ghtaot isis BAA ea peteeay 
In determining the sufficiency of evidence to sustain a 
conviction in a criminal prosecution, it is not the prov- 
ince of this court on appeal to resolve conflicts in the 
evidence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the evi- 
dence. Such matters are for the jury. State v. Chapple 
State-v:. Swayze:2i6 252 hos deat ewegenes deer der sets a8 
State v. Edwards ......... 0... ccc cece ee ene 
When two or more persons are killed, though it be by a 
single act, yet, since the consequences affect, sepa- 
rately, each person killed, there is a corresponding 
number of offenses. State v. Chapple ................. 
The test of whether consecutive sentences may be im- 
posed under two or more counts charging separate of- 
fenses, arising out of the same transaction or the same 
chain of events, is whether the offense charged in one 
count involves any different elements than an offense 
charged in another count. The test is whether some 
additional evidence is required to prove one of the of- 
fenses than is necessary to prove one of the other of- 
fenses. State v. Chapple .................... 020s eee 
To constitute the offense of assault with intent to do 
great bodily harm there must be an unlawful assault 
coupled with a present ability and intent to injure, but 
no actual battery need occur. State v. Lang.......... 
Properly verified photographs are not rendered inad- 
missible in evidence because of marks on them where 
the individual who made the marks explains them or 
testifies as to their correctness. State v. Lang........ 
In Nebraska, both by statutory interpretation and by 
our adoption of the legal entity theory of partnerships, 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


a partner may be prosecuted for the embezzlement of 
partnership property. State v. Siers .................. 
Evidence of other crimes, similar to that charged, is 
relevant and admissible when it tends to prove a par- 
ticular criminal intent which is necessary to constitute 
the crime charged or where there is some legal con- 
nection between the two upon which it can be said that 
one tends to establish the other or some essential fact 
in issue. State v. Siers .......... 2. ee cee eee eee ees 
Proof of the existence of a legal entity capable of own- 
ing property is not required in an embezzlement prose- 
cution. State v. Siers ...... 0.2... eee ce ee ees 
The name of the owner of property stolen is material 
only to the extent it serves a descriptive purpose. Also 
it is to show it was not the property of the accused, and 
that the accused may know whose property he is al- 
leged to have stolen so that he may be prepared to 
meet or refute the charge at the trial. And, where the 
identity of the alleged owner is sufficiently established 
and the defendant is not deceived or misled to his prej- 
udice, no error results. State v. Siers................. 
This court on appeal will not overturn an order or sen- 
tence of the trial court which denies probation unless 
there has been an abuse of discretion. State v. Siers .. 
State: v. Stahl’... cs.c-ce gawk shuns Mega sas age taeers 2 
In criminal] cases, alleged errors of the trial court not 
referred to in the motion for a new trial will not be 
considered on appeal. State v. Siers .................. 
The right of an indigent defendant to counsel does not 
give him the unbridled right to be represented by coun- 
sel of his own choosing, and mere distrust of, or dis- 
satisfaction with, appointed counsel is not enough to se- 
cure the appointment of substitute counsel. State v. 
BIUNG i535. fe oak oe eats eed tec iieew a bw Jed nhs dun aie wath’ a 
An indigent defendant who refuses to accept offered 
counsel without justifiable reason and elects to proceed 
pro se has not been deprived of his constitutional right. 
to counsel. State v. Blunt ............... cece eee eee ees 
The determination of whether there has been an intelli- 
gent waiver of the constitutional right to counsel must 
depend in each case upon its particular facts and cir- 
cumstances, including the background, experience, and 
conduct of the accused. State v. Blunt................ 
If an indigent defendant was deprived of his constitu- 
tional right to counsel by not being furnished an attor- 
ney to present his appeal to the appellate court, he was 
not afforded an effective appeal and the decision thereon 
must be deemed a nullity. State v. Blunt ............. 
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In a post conviction proceeding where the evidence 
establishes a denial or infringement of the right to 
counsel which occurred only at the appeal stage of the 
former criminal proceedings, the District Court has 
jurisdiction and power to grant a new direct appeal 
without granting a new trial or setting aside the original 
conviction and sentence. State v. Blunt............... 
A show-up identification procedure is constitutionally 
invalid only when so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification that a de- 
fendant is denied due process of law, and admission of 
evidence of a show-up without more does not violate 
due process. State v. Nance ............... 0. ee eee eee 
A determination as to the likelihood of misidentification 
must be made on the totality of circumstances of each 
case. State v. Nance ............ 0. eee eee eee ees 
A defendant is not entitled to the assistance of counsel 
at a pretrial identification procedure conducted before 
the filing of the information. State v. Nance.......... 
An in-court identification may properly be received in 
evidence if it is independent of, and untainted by, an il- 
legal pretrial identification procedure. State v. Nance 


Two or more offenses may be charged in the same in- 
formation if both are of the same or similar character. 
State‘v- Nance: 456082 asies ei neta eee tele eate 


Severance of counts in a criminal case is a matter 
directed to the sound discretion of the trial court, and 
no ruling thereon will be disturbed on appeal in the ab- 
sence of a showing of prejudice to the defendant. State 
VeNO@NGOi sos oe. a Cake wRtaed Se wiles a Bed Samah Baas 6 ee ets 


Mere failure to report a known felony is not conceal- 
ment sufficient to constitute a violation of section 28-202, 
R. R. S. 1943, and make the person failing to report the 
felony an accessory after the fact to the felony. State 
V. BROWM 6 fio ee icin Wis'e bee Bo Wea EA eee bones 


A plea of guilty embodies a waiver of every defense to 
the charge whether procedural, statutory, or constitu- 
tional, except the defense that the information is not 
sufficient to charge an offense. State v. Abramson.... 
State v. Blankenbaker ............... 20. c cece eee eee 
A sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 
be an abuse of discretion. State v. McFall............ 
State v. Overstreet ....... 0... cee cence ee ee eens 
State v. Westerlund © i... 2:65. 2s oe cee Wiens Sb cee leas 
State: vi ‘Sinsel vy:c4605 weakens he died sel p tetead aca s 
State-vs Stan c.j cco en foes eG Ao hennes ee aden 
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29. 


30. 


31. 


32. 


33. 


34. 
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38. 


39. 


State v. Osterman ......... 0. cece e eee eee eee eee 
State v.."Kofoe ds iin Sache ae alae waiaees Shwe ds 
The slightest penetration of the sexual organs of the 
female is sufficient, if established beyond a reasonable 
doubt, to constitute the necessary element of penetra- 
tion in a prosecution for rape, and such element may be 
proved by either direct or circumstantial evidence. 
State v. Holloman ....... 0.0... cece ete 
It is only where there is a total failure of proof to estab- 
lish a material allegation of the information, or the tes- 
timony is of so weak or doubtful a character that a con- 
viction based thereon cannot be sustained, that the trial 
court is justified in directing a verdict for the defendant. 
State v. Holloman ........ 0... cece eee ee eee 
It if satisfactorily appears from the evidence in a prose- 
cution for rape that the prosecutrix is not the sister or 
daughter of the accused, a conviction will not be re- 
versed because no witness testified in direct language 
to such facts. State v. Holloman ...................... 
The action of the District Court in directing that a sen- 
tence be served consecutively will not be disturbed on 
appeal unless the record shows an abuse of discretion. 
State v. Holloman .......... 66. e ccc cee cece e ee teens 
The Identifying Physical Characteristics Act, sections 
29-3301 to 29-3307, R. R. S. 1943, held constitutional. 
State v: SwayZe waiss.s id dices os ovis haan eee d ote das 
The privilege against self-incrimination is limited to 
the giving of oral testimony and does not extend to the 
defendant’s body, nor to the secretions therefrom, nor 
to the introduction of chemical analysis in evidence. 
State Vi SWAYZE. 6. hes edw Sle Molen gated se sedeed S4pede vee 
The Identifying Physical Characteristics Act applies 
only to physical evidence and not to oral communica- 
tions or testimony. State v. Swayze ................... 
Requiring defendant, under threat of contempt for non- 
compliance (pursuant to the Identifying Physical Char- 
acteristics Act), to submit to blood tests involved no 
violation of her privilege against self-incrimination. 
State v. Swayze ... cece eee e eee eee 
A lesser included offense is one which includes some of 
the elements of the crime charged in the information 
without the addition of any element irrelevant to the 
original charge. State v. Johnsen...................0. 
Assault with intent to inflict great bodily injury is in- 
cluded within a charge of stabbing with intent to wound 
or maim. State v. Johnsen .............. 2... cee eee 


The verdict of a jury must be sustained, if, taking the 
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view most favorable to the State, there is sufficient 
evidence to support it. State v. Johnsen.............. 
Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
R. R. S. 1943, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness concerning his 
character for truthfulness or untruthfulness. § 27-608, 
R. R. S. 1943. State v. Fonville ..................-.00. 
An inquiry as to whether or not a witness has com- 
mitted a simple assault and battery is generally not 
probative of untruthfulness. State v. Fonville ......... 
A sensible construction will be placed upon a statute to 
effectuate the object of the legislation rather than a lit- 
eral meaning that would have the effect of defeating 
the legislative intent. State v. Nance................. 
It is not necessary that a penal statute be written so as 
to be beyond the possibility of more than one construc- 
tion:, State Vi: Nance. 2265 425.45 jo PSS S 
A statute should be construed in the context of the object 
sought to be accomplished, the evils and mischief 
sought to be remedied, and the purpose to be served. 
State v. Nance ........... 6 cece eee eee een e ee ee 
A penal statute must be given an interpretation which 
meets constitutional requirements if that can reasonably 
be done. State v. Nance .......... cee eee eee eee 
Under section 29-2221, R. R. S. 1943, any person who has 
been twice previously convicted of crime, sentenced, 
and committed to prison for terms of not less than 1 
year each, is deemed to be an habitual criminal, with- 
out regard to the state or states in which the convic- 
tions occurred, and without regard to whether the con- 
victions were for a state or federal offense. State v. 
NAMIC Cncit eee Nae Gaara e 2s tiges veered eee neers oon eee GE 
It is a general rule that in a criminal prosecution evi- 
dence of crimes committed by the accused, other than 
that with which he is charged, is not admissible. State 
Vi AMOOPe hk Avian eee Rea tec ents ee be ade dda te 
Where prior offenses of the accused are sufficiently 
similar to the one charged in the case on trial so that 
the evidence thereof has probity as to intent, motive, or 
knowledge, such evidence may be received, and the 
issue of whether such evidence should be received is 
generally one left to the discretion of the trial court. 
State-V. Moore 22. ecies oachoi ad Mile bids ween ets Beans 
Evidence of another crime is admissible to show motive, 
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opportunity, intent, preparation, plan, knowledge, iden- 
tity, or absence of mistake or accident. § 27-404(2), 
R. R. 8. 1943. State v. Moore ............. 00-22 eee 
Manslaughter is the killing of another without malice, 
either upon a sudden quarrel! or unintentionally while 
the slayer is in the commission of some unlawful act. 
State. v.. Walken sc.03 tgdienda aed Get a ee oe Oss dete 
It is the duty of the court, in a trial for homicide, to 
instruct only on those degrees of homicide which find 
support in the evidence. State v. Walker.............. 
A sentence validly imposed takes effect from the time 
it is pronounced and a subsequent sentence fixing a dif- 
ferent term is a nullity. State v. Snider ............... 
The sexual assault law defined new crimes and was not 
merely amendatory of the rape statutes. State v. Evans 
A defendant charged with rape or assault with intent 
to commit rape, which took place before the effective 
date of the sexual assault law, should be sentenced 
under the prior law and not under the sexual! assault 
law. State v. Evans 2.0... cece ene 
In the evaluation of the reasonableness of a search and 
seizure without a warrant, it is imperative that the 
facts be judged against an objective standard, to wit: 
The facts available to the officer at the moment of the 
search or seizure should warrant a man of reasonable 
caution to believe the action taken was appropriate. 
State “ve Sotelo':c..53652.c 56 0 eoe BAN wah Bee Se eed 
An officer is entitled to rely on his senses in determining 
whether contraband is present in a vehicle. State v. 
Sotelo: wishes Ch wendde Mela ae Stl Ls 
The purpose of an instruction conference is to give the 
parties a chance to request proper instructions and not 


- to provide a trap for the court. State v. Sotelo........ 


In the absence of a proper request, the trial court is not 
required to instruct in regard to lesser included offenses. 
state: v-- Sotelo: sous. ts a hey ete tisGks awadkeae deni’ 
Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Sotelo........ 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the 
arrest or by a showing of dominion over the substance. 
State: v., Sotelo: ¢ ci iscsn woes Sages PARE eee Des ose 
It is not proper for a trial judge to permit the with- 
drawal of a plea of guilty unless such withdrawal is nec- 
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essary to correct a mainfest injustice. State v. Blanken- 
Waker ovcdiid eal ead ee VAOt Oe medaka ares srlate Ga eee ois 
A search by a person not a law officer does not violate 
the Fourth Amendment. State v. Edwards............ 
When marijuana fell under the permanent dominion of 
law officers, a seizure then occurred. State v. Edwards 
A warrantless seizure under exigent circumstances is 
valid. State v. Edwards ........ 0... ccc ccc ee cee eee 
The ruling of the trial court upon a severance of crim- 
inal prosecutions properly joined in a single indictment, 
information, or complaint will not be disturbed on ap- 
peal, in the absence of an abuse of discretion. State v. 
PAW ATS? ince ee besel aiden had Ha ced guts Bes ele 04a PA eave Re Bens 
When two defendants are tried together, each having 
separate counsel, the testimony of one against the 
other, subject to cross-examination, is not of such a 
prejudicial nature as to require a separate trial. State 
Vi, WAWards: iid ied tak Chita eee Syne aleleri ans 
Proof of guilty knowledge may be made by evidence of 
acts, declarations or conduct of the accused from which 
the inference may be fairly drawn that he knew of the 
existence and nature of the narcotics at the time and 
place where they were found. State v. Edwards ...... 
The verdict of a jury must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the 
State, to support it. State v. Edwards ................. 
A lesser included offense is one which is necessarily 
established by proof of the greater offense. State v. 
COIBTOV CF ice bike eS ce ei ad Wa nteaolatoiats fale seated RTs. lead Sa es 
An instruction that in weighing the testimony of regular 
law enforcement officers greater care should be exer- 
cised than in the case of disinterested witnesses is im- 
proper but not prejudicial to the accused. State v. Rein- 
OTe ace de dn hots Riga whsigl heeds say pe oD age Stns ONG OD BR leg Wa ae 
Evidence of similar offenses is admissible where an 
element of the crime charged is motive, criminal in- 
tent, or guilty knowledge. State v. Pratt.............. 
The trial court may in its discretion permit the intro- 
duction of evidence in rebuttal that is not strictly rebut- 
talevidence. State v. Pratt ........ 0. cece cee cece eee 
The requirement that the names of the witnesses for 
the State must be endorsed upon the information has no 
application to rebuttal witnesses. State v. Pratt ...... 
In-court identification evidence is admissible where 
such identification is made on a basis independent of a 
tainted line-up. State v. Pratt ................ cee eeee 
A primary factor in determining whether an indepen- 
dent basis for an in-court identification exists is the op- 
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portunity afforded the witness to observe the defendant 
under circumstances free from taint. State v. Pratt .. 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
appeal absent an abuse of discretion. State v. Pratt... 
If an utterance is itself an operative fact, the utterance 
is not hearsay. State v. Pelton ........... ccc ese e eee eee 
An exculpatory statement made by an accused to the 
police the day after his arrest is a hearsay statement 
under section 27-801(3), R. R. S. 1943, and is not admis- 
sible in evidence unless it comes within the provisions 
of section 27-801(4) (a) (ii), R. R. S. 1948. State v. 
POON es ataciasttn. ccs Maree Bat eat eon Ben Bi SE bua eraubees 
Evidence of an accused's utterance as to his existing 
state of mind at the time he makes a statement does 
not come within the hearsay exception of section 27- 
803(2), R. R. S. 1943, unless his state of mind at the 
time he made the statement or utterance is material to 
the issues. State v. Pelton ..................... ee eee 
The mere claim that defenses of codefendants are an- 
tagonistic is insufficient reason to grant separate trials 
where the charges against all the defendants result 
from the same series of acts and would be proved by 
similar evidence. State v. Pelton ..................... 
The fact that one defendant wishes to use the other as 
a witness does not of itself entitle him to a separate 
trial. State v. Pelton ............ cece cee eee eee eens 
The matter of granting a continuance in a criminal 
case is peculiarly within the discretionary judgment of 
the trial court. State v. Addison ...................8.. 
The right of counsel, accorded under the Sixth Amend- 
ment, cannot be manipulated so as to obstruct the or- 
derly procedure in the courts or to interfere with the 

fair administration of justice. Requests for the appoint- 
ment of new counsel on the eve of trial should not be- 
come a vehicle for achieving delay. State v. Addison 
A judicial record of this state, or of any federal court of 
the United States, may be proved by the production of 
the original, or by a copy thereof, certified by the clerk 
or the person having the legal custody thereof, authenti- 
cated by his seal of office, if he has one. State v. Addi- 
SON: fish ienkueadupceahaaw chile hetedeaa heels Heh tebe eeth marth ele 
It must necessarily be presumed in the absence of any 
evidence to the contrary that the directions of the stat- 
ute (§ 29-2401, R. R. S. 1943) were carried out by the 
public officers involved. State v. Addison............. 
Section 47-406, R. R. S. 1943, permits the court by writ- 
ten order to disburse funds collected on work release. 
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It may order the funds applied to a prisoner’s board, 
travel expense, and other incidental expenses. State v. 
TOW: eck cei Seek ahecsisce bavblece ea eras to veaighayh Molente Saad S04 ahs Sede hae 
Lodging is a major, not an incidental expense. State v. 
TOW]: os:fue Feta Palle s ce eet aei od Wnts ete eee eles 
The term ‘‘board’’ has many connotations and is fre- 
quently held to include ‘‘lodging.’’ State v. Towle..... 
The expense of lodging, including the outlay for guards, 
laundry, lights, etc., is not a cost incident to confine- 
ment. State v. Towle ............ ccc eee cece eee een eee 
The Nebraska death penalty statute, sections 29-2519 to 
29-2546, R. R. S. 1943, is not in violation of the Constitu- 
tion of the United States or the Constitution of Nebraska. 
State: v.. StOwart .ccccs cee cee Oi oie ee te cme ned oleley 
The confession of a minor to the police is admissible in 
evidence when, on the totality of circumstances, it is 
knowingly, intelligently, and voluntarily made. Ordi- 
narily it is not required that the minor be warned that 
he could be prosecuted as an adult, nor that his parents 
be notified prior to taking his statement, for his confes- 
sion to be deemed voluntary. State v. Stewart........ 
The District Court may properly refuse to waive juris- 
diction over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. S. 1943, 
and 43-202.01, R. S. Supp., 1974, and where it makes a 
statement of its findings which provides sufficient spe- 
cificity to permit meaningful review by this court. State 
Vi Stewart 0c eck ceva ee lide Meld ge See Oe Epo a wrens ele 
A criminal defendant has no absolute right to have his 
guilty plea accepted, and the trial court may reject 
such a plea in the exercise of sound discretion. State 
Vi Stewart wise cc sc cect. J39 ce bok Pekied ge are MEA AS 
The trial court is afforded a large measure of discretion 
in deciding whether or not to accept plea bargain ar- 
rangements. State v. Stewart ...............2 eee 
Before a county attorney can dismiss an information, it 
is first necessary that approval of the court to do so be 
obtained. State v. Stewart .......... 00... cee cece eee 
The general rule is that admissibility of photographs of 
a gruesome nature rests largely in the discretion of the 
trial court; and although the probative value of such 
evidence should be weighed against its prejudicial ef- 
fect before it is admitted, if a photograph illustrates or 
makes clear some controverted issue in a homicide 
case, a proper foundation having been laid, it may be 
received, even if itis gruesome. State v. Stewart..... 


It is the duty of the court, in a homicide case, to instruct 
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the jury only on those degrees of homicide as find sup- 
port in the evidence. State v. Stewart ................. 
The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. S. 
1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual 
situations require the imposition of death, and which 
can be satisfied by life imprisonment in light of the total- 
ity of the circumstances present. Review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar 
circumstances in another case. State v. Stewart...... 
The facts on which the finding of an aggravating cir- 
cumstance referred to in section 29-2523, R. R. S. 1943, 
is based, must be proved beyond a reasonable doubt. 
State: vi Ste wart.iis cies cate ced oy adh heels FEE Os oe 
Subsection (1)(a) of section 29-2523, R. R. S. 1943, should 
be applied only to criminal activity conducted prior to 
the events out of which the charge of murder arose. 
State: v. Stewart ..i06 codecs de. cuca dace dome stase tenes 
Subsection (1)(b), section 29-2523, R. R. S. 1943, is ap- 
plicable where the purpose of the murder was to conceal 
a theft, or to conceal the defendant’s identity as a thief. 
State vi Stewart..i.c.cssaievas dene basa ee a ties apbre wd ae 
Subsection (1)(c), section 29-2523, R. R. S. 1943, applies 
only to the hired gun, the hirers of the gun, and to mur- 
der motivated by a desire for pecuniary gain, as in the 
case of the murder of an insured by the beneficiary, or 
the murder of a testator by a legatee or devisee. State 
MV. Stewart: 22.52 sels se ig eee dance an dsp de ainenedeacnd wae 
Subsections (1)(b) and (1)(c), section 29-2523, R. R. S. 
1943, are separate and distinct circumstances, and will 
be construed so as not to overlap. State v. Stewart.... 
The term ‘‘heinous, atrocious, or cruel’ as set out in 
subsection (1)(d), section 29-2523, R. R. S. 1943, is to be 
directed at the conscienceless or pitiless crime which is 
unnecessarily torturous to the victim, and the words 
“or manifested exceptional depravity by ordinary 
standards of morality and intelligence’’ are applicable 
only to those situations where depravity is apparent to 
such an extent as to obviously offend all standards of 
morality and intelligence. The standard encompasses 
acts which are totally and senselessly bereft of any re- 
gard for human life. State v. Stewart................. 
Subsection (1)(e), section 29-2523, R. R. S. 1943, applies 
only when the defendant actually committed another 
murder, and not when the defendant only attempted to 
commit another murder. State v. Stewart ............ 
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Subsection (1)(f), section 29-2523, R. R. S. 1943, applies 
to those situations where the act of the defendant jeop- 
ardizes the lives of more than two other persons, such 
as the use of bombs or explosive devices, the indiscrim- 
inate shooting into groups, or other like situations. 
Statéwi Stewart: o.sc52.c wn houeNel eas paneer ne awe 
Subsection (2)(d) of section 29-2523, R. R. S. 1943, should 
be applied as a mitigating circumstance to a 16-year-old 
defendant who has no criminal record nor significant 
history of prior criminal activity. State v. Stewart.... 
Under section 29-2522, R. R. S. 1943, a sentence of death 
should not be imposed where the weight of the mitigat- 
ing circumstances approaches, or equals, the weight of 
the aggravating circumstances. It is not required that 
the mitigating circumstances outweigh the aggravating 
circumstances. State v. Stewart ................ 000 e ee 
The remedy provided by section 29-2308, R. R. S. 1943, 
is an additional remedy, which may be employed by 
this court in cases involving capital offenses. The pro- 

visions of sections 29-2519 to 29-2523, R. R. S. 1943, are 
not exclusive. State v. Stewart ........... 0... eee eee 
The death penalty is not per se cruel and unusual pun- 
ishment in violation of the Eighth and Fourteenth 
Amendments to the Constitution of the United States 
and sections 3 and 9 of the Bill of Rights of the Constitu- 
tion of Nebraska. State v. Rust .............. ee eee eeee 
Neither the Constitution of the United States nor the 
Constitution of Nebraska require determination by a 
jury of the applicability of the aggravating and mitigat- 
ing factors in determining under the provisions of sec- 
tions 29-2522 and 29-2523, R. R. S. 1943, whether the 
penalty shall be death or life imprisonment, and the 
provision for determination of the penalty by the trial 
judge or a panel of judges after notice and hearing is 
constitutional. State v. Rust .......... cece cece eee eee 
The definitions of aggravating circumstances in section 
29-2523, R. R. S. 1943, are not too broad or vague and 
will be given a narrow construction and narrow appli- 
cation, and as so construed and applied are constitu- 
tional. State v. Rust ......... cece eee eee eee 
The term ‘‘substantial history of serious assaultive or 
terrorizing criminal activity’’ within the meaning of 
aggravating circumstance subsection (1)(a) of section 
29-2523, R. R. S. 1943, does not include events or occur- 
rences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
State: V.SRUSUN 4 h.0 igi tae ele isa, bate eee ecw wl iatate dnd a ae 
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A murder is committed to conceal the commission of 
another crime when its purpose is to hide the fact that 
another crime has been committed. State v. Rust..... 
A murder is committed for pecuniary gain when the 
murder itself is motivated primarily by desire for pe- 
cuniary gain as in the case of a murder of an insured 
by the beneficiary of a life insurance policy for the pur- 
pose of obtaining the proceeds. State v. Rust......... 
The definition of aggravating factors in section 29-2523, 
R. R. S. 1943, will be construed so as not to overlap, that 
is, the same essential facts should not be construed to 
constitute two or more aggravating circumstances. It 
is the apparent legislative purpose that each of the def- 
initions convey a different concept. State v. Rust..... 
A murder is especially heinous, atrocious, cruel, or 
manifests exceptional depravity by ordinary standards 
of morality and intelligence within the meaning of ag- 
gravating circumstance subsection (1)(d), of section 
29-2523, R. R. S. 1943, when it involves torture, sadism, 
sexual abuse, or the imposition of extreme suffering. 
This circumstance applies only to the murder charged 
and not to collateral or subsequent circumstances. 
This circumstance is also satisfied where the killing is 
so coldly calculated as to indicate a state of mind to- 
tally and senselessly bereft of regard for human life. 
State: visRuUS cs eS Be Gad hae nek wn Dew ee be 
A conviction for another murder within the meaning of 
aggravating circumstance subsection (1)(a), of sec- 
tion 29-2523, R. R. S. 1943, does not include an attempt 
to commit murder. State v. Rust ..................4.. 
This court will, upon automatic review in capital cases, 
compare the case under consideration with other capi- 
tal cases and determine in each instance whether the 
death penalty is disproportionate. State v. Rust...... 
In Nebraska an accomplice in a robbery is not account- 
able for felony murder in the death of one of his fellow 
participants who is shot and killed by the police during 
the robbery or during flight. State v. Rust ............ 
Knowingly creating a risk of death to several persons 
includes the circumstance of shooting at several per- 
sons.. State-v Rust. os.cc.c.iogos44 cae Lele nag ved pines s 
Murder which is committed as part of an attempt by 
robbers to escape and avoid apprehension by law en- 
forcement officers is committed to disrupt or hinder the 
enforcement of laws within the meaning of aggravating 
circumstance subsection (1)(h) of section 29-2523, R. R. 
S.-1943. Statev. Rust...2. ico tethe ee uh eaa ian eks 
When the act of killing is totally and senselessly bereft 
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of any regard for human life, it is wanton, deliberate, 
cruel, and inexcusable. State v. Holtan............... 
Acts under unusual pressures or influences or under 
the domination of another person contemplates only 
outside pressures, not those created by the defendant’s 
own acts. State v. Holtan .......... eee eee eee 
Extreme mental or emotional disturbance means such 
a disturbance in very great, intense, or severe degree. 
State v. Holtan . 0... ccc cece cee eee eet een eens 
“Significant history’’ does not refer to a slight or in- 
consequential history of criminal activity but rather to 
an important, notable, or meaningful history. State v. 
1 (0) | 6: 5 9 epee ies AE re PST See eee Rea ere 
Youth or extreme age are suggested for consideration 
as a mitigating circumstance but the term is neces- 
sarily relative as it must be considered in the light of 
varying conditions. State v. Holtan ................005 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and where 
of doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context 
and the apparent policy and objects of the Legislature. 
State v.. Holt an 3.6 3 cs. ee eid eae ne ties an Sarco ee 8 aM 
Although a penal statute is required to be strictly con- 
strued, it should be given a sensible construction, and 
general terms therein should be so limited in their 
construction and application so as not to lead to injus- 
tice, oppression, or an absurd consequence. State v. 
HOMWAMN: 2 dtc sydapieee B00-b teeters ab dyerns Shae nD TARE ea 
In each case in which the sentencing court imposes 
the death sentence, the determination of the court shall 
be in writing and shall be supported by written findings 
of fact based upon the records of the trial and the sen- 
tencing proceedings, and referring to the aggravating 
and mitigating circumstances involved in its determi- 
nation. State v. Simants ............ 0. sce c eee eee eee 
Jury sentencing in a capital case is not constitutionally 
required. State v. Simants ............. 2... eee e ee eee 
The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Ne- 
braska or the federal Constitution. State v. Simants .. 
The facts upon which aggravating circumstances are 
based must be proved beyond a reasonable doubt. 
State: v.. Simants 4:50. ahcbwsids ott GA awww ecawees 
The rule enunciated in Grandsinger v. State, 161 Neb. 
419, 73 N. W. 2d 632 (1955), on the applicability of the 
doctrine of reasonable doubt is not applicable to our 
present death penalty law. State v. Simants.......... 
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The Supreme Court in every case under the new death 
penalty statute will perform its functions of death sen- 
tence review with a maximum of rationality and con- 
sistency. State v. Simants .......... 0.2.0.0... cee e eee 
The Supreme Court will compare each case under re- 
view with those previous cases in which the death pen- 
alty has or has not been imposed under the new death 
penalty statute. State v. Simants ..................... 
Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its deci- 
sion and provides a meaningful appellate review, death 
sentences are not imposed capriciously or in a freakish 
manner in this jurisdiction. State v. Simants......... 
The terms ‘‘heinous, atrocious, or cruel’’ are directed 
to the conscienceless or pitiless crime which is unneces- 
sarily torturous to the victim. State v. Simants....... 
“Or manifested exceptional depravity by ordinary 
standards of morality and intelligence’’ confines this 
standard only to those situations where depravity is ap- 
parent to such an extent as to obviously offend all stand- 
ards of morality and intelligence. State v. Simants... 
We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. S. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations where the act of the de- 
fendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive de- 
vices, the indiscriminate shooting into groups, or at a 
number of individuals, or other like situations. State v. 
SUMANES 55.535 55-05 Sato deeh laters aw HEE Milas Mores bal gcet 
We interpret subsection (d), section 29-2523, R. R. S. 
1948, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,”’ to refer to a child 
of tender age, a juvenile, or to a person of advanced 
years where senility may be a factor. State v. Simants 
In the balancing of the aggravating and mitigating 
circumstances, the death penalty will not be imposed 
simply because the aggravating circumstances may 
outnumber the mitigating circumstances. Rather, the 
test is whether the aggravating circumstances in com- 
parison outweigh the mitigating circumstances. State 
Ve Simants? iiccicgeie herds ase edhe eacne vee ads i bdewas wee 
The death penalty is not to be imposed if sufficient 
mitigating circumstances shall approach or outweigh 
the weight to be given the aggravating circumstances. 
State*v.;Simants) jcc sho 4 tak eases Mins ie tationale 
The test of responsibility for crime is the defendant’s 
capacity to understand the nature of the act alleged 
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to be criminal and the ability to distinguish between 
right and wrong with respect to the act. State v. Si- 
Mants «2 feces faded SO sad ae eae estan aides ahs 
The fact that a defendant may have some form of men- 
tal illness or deficiency does not of itself constitute a 
defense or establish lack of responsibility. State v. 
SIMANtS 5.5 snes oc edae Ce eae were Ga Sema’ 
We find the Nebraska deeth penalty statute does not 
violate any of the provisions of the Nebraska or federal 
Constitutions. State v. Simants ....................... 
While the court retains jurisdiction of the petitioner so 
long as he remains committed, that retention is not for 
the purpose of reexamination of the original commit- 
ment but rather for periodic reviews to determine if 
petitioner is still a sexual sociopath. State v. Wells... 
A person convicted of a felony and represented by coun- 
sel cannot, as a matter of right, insist on being present 
in court either at the time of the filing, the argument, 
or the ruling upon his motion for a new trial. State v. 
WeIIS 32 ceyv.wticeeniiuad dere baie eda nett tekided geass 
Where a sentence is imposed within prescribed statutory 
limits, the validity of the sentence is not a matter of 
post conviction relief. State v. Rivera ................ 
A distinction exists between an offense and the unlaw- 
ful act out of which it arises, it being possible that two 
or more distinct offenses may grow out of the same 
transaction or act; and the rule that a person cannot be 
twice put in jeopardy for the same offense has no appli- 
cation where two separate and distinct crimes are com- 
mitted by one and the same act, because the consti- 
tutional inhibition is directed to the identity of the of- 
fense and not to the act. State v. Goodloe ............. 
Neither in the Constitution of the United States nor in 
the Constitution of Nebraska is there any prohibition 
against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. State v. 
GOOGOE: ace cect tise eek Dad we ee ese ee ne casas ace dle 
The habitual criminal statute, section 29-2221, R. R. S. 
1943, does not violate the constitutional prohibition 
against cruel and unusual punishment, nor does sen- 
tencing the defendant under the habitual criminal stat- 
ute subject the defendant to double jeopardy. State v. 
GOOG1OE | oie eR on Ven oth aia eu es See 
The habitual criminal statute represents a legislative 
determination that the repetition of criminal conduct 
justifies and warrants greater punishment than ordi- 
narily would be considered. State v. Goodloe ......... 
Under section 29-2308, R. R. S. 1943, this court may re- 
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duce a sentence when in its opinion that sentence is ex- 
cessive. State v. Goodloe ........... 0... cece cee eee 
It is only where there is a total failure of competent 
proof in a criminal case to support a material allega- 
tion in the information, or where the testimony adduced 
is of so weak or doubtful a character that a conviction 
based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not guilty. 
Statevi. WeDD:s. 20 scGhe FG Save alee ore tratotng Aoreatny Seacelengassamat 
While this court has recognized that all participants in 
one crime, or series of related crimes, should be sen- 
tenced, if possible, by the same judge, we have declined 
to make this a rule which is mandatory under all cir- 
cumstances. State v. Westerlund .................0005 
Unless an error can be considered prejudicial to the 
rights of a defendant, it may not be considered as 
ground for reversal. State v. Cinema 16, Inc.......... 
An assignment of error with regard to failure to give 
an unrequested instruction may not be sustained unless 
it is shown that the instructions given were such as to 
cause a miscarriage of justice. State v. Cinema 16, Inc. 
Alleged errors not brought to the attention of the trial 
judge in any way in a motion for new trial are not en- 
titled to be considered or reviewed by this court. State 
Vi. Cinema16) Ine. 2 cence tee iian viene nee (ee Rae 
Where an appeal was not taken from an order of proba- 
tion, the question of the voluntariness of the original 
guilty plea could not be considered. State v. Osterman 
Section 29-110, R. R. S. 1943, is a statute of limitations. 
The provision therein for issuance of an arrest warrant 
is not a condition precedent to a prosecution. State v. 
BEYNON re essed Meo trgsteage ie Rien os OU a Oe Cae Sea icp earalels yolk aaeags 
An in camera hearing under the provisions of section 
28-408.05, R. R. S. 1943, is not required in a prosecution 
for burglary with intent to commit rape. State v. Eynon 
Evidence of other crimes is admissible where relevant 
and competent as proof of intent. State v. Eynon..... 
An assault with intent to commit rape is not an essen- 
tial element of the crime of burglary with intent to 
commit rape. The crime of burglary with intent to 
commit rape is complete when the entry is made with 
the necessary intent. State v. Eynon.................. 
In a criminal case this court will not interfere on appeal 
with a verdict of guilty based upon the evidence unless 
it is so lacking in probative force that it can say as a 
matter of law that it is insufficient to support a verdict 
of guilty beyond a reasonable doubt. State v. Kynon 
A witness whose presence is shown by a party to be es- 
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sential to the prosecution of the cause may not be ex- 
cluded from the courtroom under the provisions of sec- 
tion 27-615, R. R. S. 1948, during the testimony of other 
witnesses. State v. Bynon .......... cece cece eee e eens 
While there are in this state no common law crimes, the 
definition of an act forbidden by statute, but not de- 
fined by it, may be ascertained by reference to the com- 
mon law. State v. Hynon ..... cece cece tee eee eens 
In criminal misdemeanor cases, appeals to the District 
Court are heard upon the record and the District Court 
is not permitted to receive additional evidence. State 
Ve HOP Fo disisess voenaseesncs sone een ce adaea Rela wines 
Where a defendant voluntarily chooses to represent 
himself at trial, his conviction will not be reversed by 
this court on the ground that the trial court did not take 
adequate precautions to protect his rights when the de- 
fendant received a fair trial and a fair opportunity to 
present his side of the case. State v. Horn............ 
Errors in ruling on the admissibility of evidence which 
do not injuriously affect the substantial rights of an 
accused are not grounds for reversal. State v. Horn... 
The prohibition against excessive vagueness does not 
invalidate every statute which a reviewing court be- 
lieves could have been drafted with greater precision. 
All the Due Process Clause requires is that the law give 
sufficient warning that men may conform their conduct 
so as to avoid that which is forbidden. State v. Shiff- 
DOOR is ais eect thee pcareierd doe ayeealg Aine oes Fie Ghee eeiareh sd eee 
In determining the sufficiency of the notice a statute 
must of necessity be examined in the light of the con- 
duct with which defendant is charged. State v. Shiff- 
DAUCR ie ieee eicleiceye 60 oe eye oo ETS Ga TE, Lew aid scajeie 
One to whose conduct a statute clearly applies may not 
successfully challenge it for vagueness. State v. Shiff- 
Loy) |) aaa a 
Embedded in the traditional rules governing constitu- 
tional adjudication is that a person to whom a statute 
may be constitutionally applied will not be heard to 
challenge that statute on the ground that it may con- 
ceivably be applied unconstitutionally to others, in situ- 
ations not before the court. State v. Shiffoauer....... 
It is only where a higher crime fully embraces all the 
ingredients of a lesser offense, and when the evidence 
requires it, that an instruction on a lesser-included of- 
fense must be given on request. State v. Shiffoauer... 
The court, as a condition of its sentence, may require 
the offender to be confined periodically in the county 
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jail or to return to custody after specified hours, but not 
to exceed g0 days. State v. Shiffbauer ..............4, 
It is a well-established principle that whether a proceed- 
ing be criminal or civil, the procedures and procedural 
rules to be applied are those which are in effect at the 
date of the hearing or proceeding and not those in effect 
when the act or violation is charged to have taken 
place. State v. Shiffbauer ...........c cece ence eee ees 
Where a prisoner detained under a writ of extradition 
regular on its face demands his freedom on the ground 
that the complaint against him does not charge a crime 
under the statutes of the demanding state, the burden is 
on him to maintain his position by producing the statute. 
Wise’ Vv: Sthte sda caw texcecigas id paiies ae her wees 
In an extradition proceeding the requisition may refer 
to, annex, and authenticate accompanying papers and 
if together they meet statutory requirements that is 
sufficient. The term authenticate, as used in extradi- 
tion statutes, simply means a statement that the docu- 
ments are what they purport to be. Wise v. State..... 
In an action to procure a writ of habeas corpus, the 
guilt or innocence, or probable cause to believe one 
guilty who is held under extradition as a fugitive from 
justice from another state, is a matter exclusively for 
the courts of the demanding state. Wise v. State...... 
The right of one state to demand the return to it from 
another state of a fugitive from justice is founded upon 
the Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
the constitutional provision is, by virtue of the Consti- 
tution and statutes, an administrative function to be 
carried out by the executives of the states involved. 
Art. IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 8182; § 29-780, R. R. S. 1943. Wise v. State 
Whether or not the demanding state in extradition pro- 
ceedings has violated the right of a fugitive to a speedy 
trial is a question for the demanding state to determine. 
Wise-v.. ‘State. of vedi eds ceaiieg dine eee ale ea ee eens 
A sentence imposed within the statutory limits, and the 
denial of probation, will not be disturbed on appeal in 
the absence of a showing of an abuse of discretion on 
the part of the sentencing judge. State v. Tweedy ..... 
In the case of a prisoner held pursuant to a judgment of 
conviction, habeas corpus 1s available as a remedy only 
upon a showing that the judgment, sentence, and com- 
mitment are void. Pruitt v. Parratt ...........000+-5 
Persons lawfully convicted of crime are excepted from 
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the benefits of the statutory right to a writ of habeas 
corpus. Pruitt v. Parratt .............0. 0. .... 0. cee ee 
A writ of habeas corpus is not available merely to chal- 
lenge the conditions of confinement of a prisoner under 
valid sentence. Pruitt v. Parratt ..................... 
Venue is a jurisdictional fact and the Constitution of 
Nebraska, Article I, section 11, and statute, section 
29-1301, R. R. S. 1943, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury in 
the county where the alleged offense was committed. 
State v. Liberator ......... 0. ccc cece eee eee enn 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was com- 
mitted in the county alleged, the proof is sufficient. 
State v. Liberator ........0 00. e eens 
The action of a trial court in denying probation and im- 
posing a sentence in a criminal prosecution will not be 
disturbed on appeal unless the record shows an abuse 
of discretion. State v. Liberator ...................... 


Growing crops are a part of the real estate and pass to 
the grantee named in a deed of conveyance unless re- 
served. Schuler-Olsen Ranches, Inc. v. Garvin ....... 


A mother and father have an equal and joint right to 
the custody of their children, and custody shall be de- 
termined on the basis of the best interests of the child. 
Boroff:v: Boroff 6. 65.0%.ce.c0is canner teers eenoea dees whe es 
Although the wishes of a child who has reached suffi- 
cient age, and has the ability to express an intelligent 
preference, are entitled to consideration, the wishes of 
the child are not controlling in regard to custody. Bor- 
OLE V BOPOLE so eisiste scenes Gaakdheai donde oe Dk sry Sha eer Ts 
Although it is generally sound public policy to keep the 
children together when possible, considerations of pub- 
lic policy do not, in all cases, prevent the splitting of 
the custody of children when a marriage is dissolved. 
Boroff v. Boroff 1.0.2.0... ccc cece cece nent e eee 
A court shall not give preference to either parent based 
on the sex of the parent and no presumption shall exist 
that either parent is more fit to have custody of the 
children than the other. § 42-364(2), R. S. Supp., 1976. 
Boroff v. Boroff ...... 00... e een 
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5. This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are 
tried de novo by this court on appeal. Boroffv. Boroff 641 


Damages. 

1. A verdict will not be set aside as inadequate unless so 
clearly wrong and unreasonable as to indicate passion, 
prejudice, or mistake on the part of the jury. Abbott v. 
Northwestern Bell Tel. Co. ............ 2... cece eee eens 11 

2. The jury should be instructed to reduce to present 
value damages for future pain and suffering. Abbott v. 
Northwestern Bell Tel. Co. ........... 0.0.0.0 c cece eee 11 

3. In the absence of notice or tender of defense, the 
amount to be indemnified is a question of fact. Insur- 
ance Co. of North America v. Hawkins ................ 126 

4. Sanitary sewer connections running from private prop- 
erty to a city or district sewer main are privately 
owned and may not be appropriated or destroyed by 
the city without compensation to the owner. City of 
Omaha v. Matthews ......... 0.0... ccc cece eee 323 

5. When private property is damaged in the course of a 
public improvement, the owner may seek compensa- 
tion by an action in inverse condemnation or in tort. 
City of Omaha v. Matthews .............. 2.0.0. e eee ee 323 

6. Subject to some qualifications, the party recovering 
possession of property by replevin is entitled to recover 
as damages any deterioration or depreciation in the 
value which has taken place during the wrongful deten- 
tion. White Motor Credit Corp. v. Sapp Bros. Truck 
Plaza, Ines 2 ik coche lea eis ee fave heeas a ieee ete 421 

7, Where depreciation in the value of property is allowed 
as an element of damage in replevin, its measure is the 
difference between the value of the property at the date 
of commencement of wrongful detention and its value 
on the date on which it was delivered to the prevailing 
party. White Motor Credit Corp. v. Sapp Bros. Truck 
P1208, -INC bib 5 5 6 eid ow tee ade eae Rare ha ss keeed 421 

8. In an action to recover damages sustained on account 
of wrongful death, allegations of plaintiff's capacity to 
sue, death of a person caused by the wrongful act, neg- 
lect, or default of the defendant, and the identity of next 
of kin and that they sustained damage from such 
wrongful death sufficiently state a cause of action. 
Gilbert Vv. VOg1er 5 5:eo56. css oie iets ote kis S09 a geese wacga ese 454 

§. A contractor is entitled to recover damages resulting 
from delay caused by a breach of contract by the other 
party. W. Wright, Inc. v. Korshoj Corp. .............. 692 

10. Absent a contractual commitment to the contrary, a 


918 


11. 


12. 


18. 


14. 


15. 


INDEX [VOL. 


general contractor is not liable to its subcontractor for 
damages flowing from delays incurred by the subcon- 
tractor unless the delays were caused by the general 
contractor or some agency or circumstance under his 
direction or control. W. Wright, Inc. v. Korshoj Corp. . 
Ordinarily a sum paid in part performance of a con- 
tract, with a provision that it shall be forfeited in the 
event of a default, if not excessive, and if the actual 
damages are not calculable in advance, will be re- 
garded as liquidated damages. Bandov. Cole........ 
A liquidated damages provision is enforceable if the 
amount stipulated is either a reasonable estimate of the 
probable damages or is reasonably proportionate to the 
actual damages caused by the breach. Bando v. Cole . 
A private citizen who by affirmative direction, persua- 
sion, or request procures an unlawful arrest and deten- 
tion of another is liable for false imprisonment. Hus- 
kinson v. Vanderhelden ............. ccc cee eee nee e ees 
A verdict may be set aside as excessive only when it is 
so clearly exorbitant as to indicate that it was the re- 
sult of passion, prejudice, or mistake, or that it is clear 
that the jury disregarded the evidence or controlling 
rules of law. Huskinson v. Vanderheliden ............. 
In personal injury cases where the injuries are objec- 
tive and the conclusion to be drawn from proved basic 
facts does not require special technical knowledge or 
science, the use of expert testimony is not legally nec- 
essary. Evans v. Gear Drilling Co. ...............00 0s 


Death Penalty. 


1. 


The Nebraska death penalty statute, sections 29-2519 to 
29-2546, R. R. S. 1943, is not in violation of the Constitu- 
tion of the United States or the Constitution of Nebras- 
ka. State v. Stewart ...... 2. ccc cece eee eee 
The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. 8. 
1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual sit- 
uations require the imposition of death, and which can 
be satisfied by life imprisonment in light of the totality 
of the circumstances present. Review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar cir- 
cumstances in another case. State v. Stewart ......... 
Under section 29-2522, R. R. S. 1943, a sentence of death 
should not be imposed where the weight of the miti- 
gating circumstances approaches, or equals, the weight 
of the aggravating circumstances. It is not required 
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that the mitigating circumstances outweigh the aggra- 
vating circumstances. State v. Stewart ............... 
The remedy provided by section 29-2808, R. R. S. 1948, 
is an additional remedy, which may be employed by 
this court in cases involving capital offenses. The pro- 
visions of sections 29-2519 to 29-2528, R. R. 8S. 1948, are 
not exclusive. State v. Stewart ......... ccc eeee eee eens 
The death penalty is not per se cruel and unusual pun- 
ishment in violation of the Eighth and Fourteenth 
Amendments to the Constitution of the United States 
and sections 8 and 9 of the Bill of Rights of the Constitu- 
tion of Nebraska. State v. Rust .........css eee ences 
Neither the Constitution of the United States nor the 
Constitution of Nebraska require determination by a 
jury of the applicability of the aggravating and mitigat- 
ing factors in determining under the provisions of sec- 
tions 29-2522 and 29-2528, R. R. S. 1948, whether the pen- 
alty shall be death or life imprisonment, and the provi- 
sion for determination of the penalty by the trial judge 
or a panel of judges after notice and hearing is constitu- 
tonal. State v. Rust 00.0... ccc ccc cece eee renee 
This court will, upon automatic review in capital cases, 
compare the case under consideration with other capi- 
tal cases and determine in each instance whether the 
death penalty is disproportionate. State v. Rust...... 
In each case in which the sentencing court imposes the 
death sentence, the determination of the court shall be 
in writing and shall be supported by written findings of 
fact based upon the records of the trial and the sentenc- 
ing proceeding, and referring to the aggravating and 
mitigating circumstances involved in its determination. 
State v. Simants ........... ccc ccc cece eee eens 
The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Ne- 
braska or the federal Constitution. State v. Simants .. 
The rule enunciated in Grandsinger v. State, 161 Neb. 
419, 73 N. W. 2d 632 (1955), on the applicability of the 
doctrine of reasonable doubt is not applicable to our 
present death penalty law. State v. Simants.......... 
The Supreme Court in every case under the new death 
penalty statute will perform its functions of death sen- 
tence review with a maximum of rationality and con- 
sistency. State v. Simants ............ cee eeeee ee eeee 
The Supreme Court will compare each case under re- 
view with those previous cases in which the death pen- 
alty has or has not been imposed under the new death 
penalty statute. State v. Simants ..................065 
Because our statute requires the sentencing authority 
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to specify the factors it relies upon in reaching its deci- 
sion and provides a meaningful appellate review, death 
sentences are not imposed capriciously or in a freakish 
manner in this jurisdiction. State v. Simants......... 
In the balancing of the aggravating and mitigating cir- 
cumstances, the death penalty will not be imposed sim- 
ply because the aggravating circumstances may out- 
number the mitigating circumstances. Rather, the test 
is whether the aggravating circumstances in compari- 
son outweigh the mitigating circumstances. State v. 
Simants:\:.J07 ep siea date Sa gay wacaled Gantt ake Meee are 
The death penalty is not to be imposed if sufficient miti- 
gating circumstances shall approach or outweigh the 
weight to be given the aggravating circumstances. 
State:v.. Simants: 22.\..2 o05 20 berg iawn kt ere de a aS 
We find the Nebraska death penalty statute does not 
violate any of the provisions of the Nebraska or federal 
Constitutions. State v. Simants ....................... 


Declaratory Judgments. 


Deeds. 


1. 


When declaratory relief is sought, all persons shall be 
made parties who have or claim any interest which 
would be affected by the declaration. Shepoka v. 
FRM PL oe a Siacecn sage Riese cccese So teee bahar Selcnnnees hae cagadeeare ese Bie 
In declaratory judgment actions, the presence of neces- 
sary parties is a jurisdictional matter, and one which 
the parties cannot waive. Shepoka v. Knopik......... 


A conveyance must be construed with a view to carry- 
ing into effect the true intent of the parties so far as 
it can be ascertained from the whole instrument and is 
consistent with the rules of law. Bode v. Flobert Indus- 
tries, ING. ..346 de ieyidgaaateea Mets Mod a Satan. Ose « 
In an action based on undue influence, when a confiden- 
tial relationship exists between the parties, and a 
prima facie case is established, the burden of proof re- 
mains on the plaintiff, but the burden of going forward 
with the evidence to overcome a presumption of undue 
influence shifts to the defendants. Golgert v. Smidt... 
To permit a finding of undue influence, it must appear 
by clear and satisfactory evidence that: (1) The grant- 
or was subject to such influence; (2) the opportunity to 
exercise it existed; (3) there was a disposition to exer- 
cise it; and (4) the result appears to be the effect of 
such influence. The undue influence must be such as 
controls the will of the grantor. Golgert v. Smidt..... 
The mere existence of a confidential relationship does 
not void a conveyance. As a general rule the convey- 
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ance is valid if it appears that the grantor had compe- 
tent or disinterested advice or acted voluntarily, delib- 
erately, and advisedly, with full knowledge of the na- 
ture and effect of her act, and not because the confiden- 
tial relationship influenced her. Golgert v. Smidt ..... 
A presumption of undue influence is not a presumption 
contemplated by section 27-301, R. R. S. 1943, and the 
burden of proof on the issue of undue influence remains 
on the plaintiff. Golgert v. Smidt ..................... 
Growing crops are a part of the real estate and pass to 
the grantee named in a deed of conveyance unless re- 
served. Schuler-Olsen Ranches, Inc. v. Garvin ....... 
A covenant in a deed that the premises are free from 
encumbranches, if untrue, is broken as soon as made, 
and the grantee’s right of action against the grantor at 
once accrues thereon. Schuler-Olsen Ranches, Inc. v. 
GaIVin ois bie Shing eine ohn ele ee aa ed ee 


Demurrer. 


1. 


A general demurrer admits all the allegations of fact of 
the pleading to which it is addressed, which are issua- 
ble, relevant, material, and well-pleaded. Gilbert v. 
Vogler sitet aac ee dy nee Ee eoks atias Mlhguee eens 
The filing of a demurrer to a petition is a waiver of the 
right to insist that the allegations thereof be made 
more definite and certain. Gilbert v. Vogler .......... 
In a proper case, the application of the parol evidence 
rule may be decided upon a demurrer raising the ques- 
tion of whether a petition states a cause of action. Al- 
legations of fact, which are legally ineffective, although 
admitted by the demurrer, must be disregarded. 
Traudt v. Nebraska P. P. Dist. ................. 00.200. 


Disability. 


Disability under the Workmen's Compensation Act is de- 
fined in terms of employabilty and earning capacity 
rather than in terms of loss of bodily functions. John- 
son v. Village of Winnebago ........... 0.00... eee e eens 


Disciplinary Proceedings. 


1. 


An attorney may be subjected to disciplinary action for 
conduct outside the practice of law or the representa- 
tion of clients, and for which no criminal prosecution 
has been instituted or conviction had, even though such 
conduct might be found to have been illegal. State ex 
rel. Nebraska State Bar Assn. v. Ledwith ............. 
Violation of any of the ethical standards relating to the 
practice of law, or any conduct of an attorney in his 
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professional capacity which tends to bring reproach on 
the courts or the legal profession, constitute grounds 
for suspension or disbarment. State ex rel. Nebraska 
State Bar Assn. v. Ledwith .................. 0.00 c cae 
A restitution of funds wrongfully converted by a law- 
yer, after he is faced with legal accountability, is not an 
exoneration of his professional misconduct. State ex 
rel. Nebraska State Bar Assn. v. Ledwith ............. 
A duty rests on the courts to maintain the integrity of 
the legal profession by disbarring or suspending attor- 
neys who indulge in practices designed to bring the 
courts or the profession into disrepute, or to perpetrate 
a fraud on the courts, or to corrupt and defeat the ad- 
ministration of justice. State ex rel. Nebraska State 
Bar Assn. v. Ledwith ......0. 00... ccc ccc ee 


Dismissal and Nonsuit. 


Divorce. 


1. 


A court of general jurisdiction has inherent power to pro- 
tect itself, litigants, and the public from vexatious pro- 
ceedings by dismissing with prejudice suits instituted 
by plaintiffs who repeatedly violate the rules of plead- 
ing and the orders relating thereto, after having had a 
full opportunity to present litigable controversies in 
proper form. Scudder v. Haug ..................-.2055 


‘The division of property made by the trial court ina 
marriage dissolution action will not be disturbed on ap- 
peal unless patently unfair on the record. Jackson v. 
SA CKSOMN i363. ec crtensiecdetin agunavwyenet eee wade cone Gina Snhie Doneetese ek laracd 
The fixing of alimony rests in the sound discretion of 
the trial court, and, in the absence of an abuse of dis- 
cretion, will not be disturbed on appeal. Jackson v. 
JACKSON ween cere toyed tae neh we pe ewe deere aa 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Jackson v. Jackson ....... 
The discretion of the trial court with respect to award- 
ing or changing the custody of minor children is subject 
to review, but the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. Stecker v. Stecker .................c cece ee eeee 
Schmer v. Schmer ............... 0.0 cece eee eee ee eeee 
The Nebraska divorce laws do not discriminate against 
either party toa marriage. Buchholz v. Buchholz ..... 
The Nebraska divorce laws are not unconstitutional 
under the due process or equal protection clauses of the 


572 


572 


572 


638 


27 


27 


164 
800 


180 


VOL. 197] 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


INDEX 


United States and Nebraska Constitutions. Buchholz v. 
Buchnhol 2) icici 8 ele tae eee coke aaa hd wee es 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is 
unfit for that purpose or that the best interests of the 
child require such action. Bartley v. Bartley ......... 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the trial court in 
determining what is in the best interest of the child. 
This is particularly true when the parent cohabits out 
of wedlock in the home where the child lives. Bartley 
Vi Bartley: oi pat ai ne teaed sinh eee Gees radhicseues Wee 
The division of property and the issue of alimony may 
be considered together. They are to be determined 
upon a consideration of all the facts and circumstances. 
Mangum v. Mangum .............. 0c ccc e eee ee eee ee 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and all attendant circumstances must be con- 
sidered. Mangum v. Mangum ................... 00008 
The decision of a trial court in awarding child support 
will not be disturbed on appeal unless it appears that 
the court abused its discretion. Mangum v. Mangum . 
This court is not inclined to disturb the division of prop- 
erty made by a trial court in marriage dissolution pro- 
ceedings unless it is patently unfair on the record. 
Gottschalk v. Gottschalk .............. 0.0... cece e eee 
Although alimony and allocation of property rights are 
distinguishable and have different purposes in mar- 
riage dissolution proceedings, they are still closely re- 
lated in the matter of determining the amount to be al- 
lowed, and circumstances may require that they be 
considered together to determine whether the court has 
abused its discretion. Gottschalk v. Gottschalk ....... 
A mother and father have an equal and joint right to 
the custody of their children, and custody shall be de- 
termined on the basis of the best interests of the child. 
Boroff Vv; Borott ios 5 Aa ie he ae ne en ee ne 
Although the wishes of a child who has reached suffi- 
cient age, and has the ability to express an intelligent 
preference, are entitled to consideration, the wishes of 
the child are not controlling in regard to custody. Bor- 
Off V..) BOFOLE 5 eerie hese adage Had eee Rane aes aw 
Although it is generally sound public policy to keep the 
children together when possible, considerations of pub- 
lic policy do not, in all cases, prevent the splitting of 
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the custody of children when a marriage is dissolved. 
Boroff v. Boroff ......... 0... cece cece cee eens 
A court shall not give preference to either parent based 
on the sex of the parent and no presumption shall exist 
that either parent is more fit to have custody of the 
children than the other. § 42-364(2), R. S. Supp., 1976. 
Boroff v. Boroff ........... 0c cece ccc cece eee eens 
This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are 
tried de novo by this court on appeal. Boroff v. Boroff 
The questions of alimony and division of property may 
be considered together when a marriage is dissolved; 
and in considering these questions the court shall have 
regard for such factors as the circumstances of the par- 
ties, the duration of the marriage, the history of the 
contributions to the marriage by each party, and the 
ability of the supported party to engage in gainful em- 
ployment. Boroff v. Boroff ................-.....00005 
When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified, including placing the minor children in 
court custody if their welfare so requires. Custody and 
visitation of minor children shall be determined on the 
basis of their best interests. Subsequent changes may 
be made by the court when required after notice and 
hearing. § 42-364, R. S. Supp., 1974. Brandl v. Brandl . 
During the pendency of dissolution proceedings the 
court may enter ex parte orders determining tempo- 
rary custody of minor children. Brandl v. Brandl ..... 
The doctrine of Benson v. Benson, 190 Neb. 87, 206 N. 
W. 2d 51, which permits the court to act summarily in 
child custody matters in the best interests of the chil- 
dren, applies only -where the court has previously 
placed the children in court custody. Brandl v. Brandl 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court, and in the 
absence of an abuse of discretion, will not be disturbed 
on appeal. Schmer v. Schmer ...................-0506. 
In determining the question of who should have the 
care and custody of a child upon dissolution of mar- 
riage, the paramount consideration must be the best in- 
terests and welfare of the child. Schmer v. Schmer ... 
In determining the amount which an obligor should be 
required to pay to discharge his duty of support under 
the Revised Uniform Reciprocal Enforcement of Sup- 
port Act, the trial court must consider the ability of the 
obligor to contribute to the support of the dependent. 
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Chisholm v. Chisholm ............... 00.0. eee eee eee 


Double Jeopardy. 


1. 


The test of whether consecutive sentences may be im- 
posed under two or more counts charging separate of- 
fenses, arising out of the same transaction or the same 
chain of events, is whether the offense charged in one 
count involves any different elements than an offense 
charged in another count. The test is whether some 
additional evidence is required to prove one of the of- 
fenses than is necessary to prove one of the other of- 
fenses. State v. Chapple .......... 0... ccc ees e eee eee 
A distinction exists between an offense and the unlaw- 
ful act out of which it arises, it being possible that two 
or more distinct offenses may grow out of the same 
transaction or act; and the rule that a person cannot be 
twice put in jeopardy for the same offense has no appli- 
cation where two separate and distinct crimes are com- 
mitted by one and the same act, because the constitu- 
tional inhibition is directed to the identity of the offense 
and not to the act. State v. Goodloe ................... 
The habitual criminal statute, section 29-2221, R. R. S. 
1943, does not violate the constitutional prohibition 
against cruel and unusual punishment, nor does sen- 
tencing the defendant under the habitual criminal stat- 
ute subject the defendant to double jeopardy. State v. 
GOOdOG: 222.5 ees ee ROS ee ua Ce as, Beas awe aes 


Due Process. 


1. 


Procedural due process is required only when the offi- 
cer to whom the power has been delegated is required 
to decide adjudicative facts. Barnett v. Boyle ........ 
There is no constitutional due process requirement of 
notice and hearing applicable to legislative matters. 
Barnett v. Boyle ...... 0... . cece cece eee ene 
The prohibition against excessive vagueness does not 
invalidate every statute which a reviewing court be- 
lieves could have been drafted with greater precision. 
All the Due Process Clause requires is that the law give 
sufficient warning that men may conform their conduct 
so as to avoid that which is forbidden. State v. Shiff- 
DUC eh cond ce ee GA ck tel Goats ee ah Guha alae ease SEAN 6 


Easements. 


1. 


The right to hunt and fish cannot be established by 
prescription where the use is not exclusive or its extent 
is too indefinite for a determinate description. Harvat 
v. Clear Creek Drainage Dist. ............... ec eee eens 
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A conveyance to a railroad company of a right-of-way 
with a provision that the land shall revert in the event 
of the abandonment of its use for railroad purposes or- 
dinarily conveys only an easement. Bode v. Flobert 
Industries, Ine) isiscc cis vacetas tecde eed eieia cranes oop 


Embezzlement. 


1. 


In Nebraska, both by statutory interpretation and by 
our adoption of the legal entity theory of partnerships, 
a partner may be prosecuted for the embezzlement of 
partnership property. State v. Siers .................. 
Proof of the existence of a legal entity capable of own- 
ing property is not required in an embezzlement prose- 
cution. State v. Siers . 00... . cece eee eee 
The name of the owner of property stolen is material 
only to the extent it serves a descriptive purpose. Also 
it is to show it was not the property of the accused, and 
that the accused may know whose property he is al- 
leged to have stolen so that he may be prepared to 
meet or refute the charge at the trial. And, where the 
identity of the alleged owner is sufficiently established 
and the defendant is not deceived or misled to his 
prejudice, no error results. State v. Siers ............. 


Eminent Domain. 


1. 


“Attorneys of record”’ as used in section 76-715.01, R. R. 
S. 1943, can only mean the attorneys appearing in the 
specific action being appealed. Kracman v. Nebraska 
PP) Dist: sain diie esses eee Aaa cae Ue ade RTA 
In an appeal from an award of appraisers in a condem- 
nation proceeding, the party appealing shall within 30 
days after the filing of the award file a notice of appeal 
and serve a copy of the same upon all parties bound by 
the award. These provisions are mandatory and are in 
addition to the undertaking required by section 76-716, 
R. R. S. 1943. Kracman v. Nebraska P. P. Dist. ....... 


Employer and Employee. 


1. An employment contract with no fixed term may be 
terminated at any time by either the employer or the 
employee, at his own pleasure. Stewart v. North Side 
ProduGe-Co:. -isscesis iia ka desea da ha Asa duinee Sheds halarns Wa gas 

2. There is no duty to warn of a known danger. Waegle v. 
Caterpillar Tractor Co. ....... 6. cece cee 

Encumbrances. 
1. An outstanding leasehold interest is an encumbrance 


and is within a covenant against encumbrances. 
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Equity. 


Escrows. 


1. 


Schuler-Olsen Ranches, Inc. v. Garvin ................ 
A covenant in a deed that the premises are free from 
encumbrances, if untrue, is broken as soon as made, 
and the grantee’s right of action against the grantor at 
once accrues thereon. Schuler-Olsen Ranches, Inc. v. 
Garvin hos oe Be et ek eid bs Bee woe eas s 


The pendency of an equitable action in the District 
Court will not ordinarily preclude an action in forcible 
entry and detainer instituted by a landlord against a 
defaulting tenant. Moritz v. S & H Shopping Centers, 


Va TINO S525 6 cate Ssh Boete orcad Soo elas Wop ana snag b wlae de Soe TANG, © See orbs 


In an appeal in an equity action, it is the duty of this 
court to try issues of fact de novo upon the record and 
to reach an independent conclusion thereon without ref- 
erence to the findings of the District Court. Marfisi v. 
SpPagnola:. «ssa 505 00 eo woe Bib Hoa Sa hea Rene Sis 
In an equity case, when credible evidence on material 
questions of fact is in irreconcilable conflict, this court 
will, in determining the weight of the evidence, con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and must have 
accepted one version of facts rather than the opposite. 
Marfisi v. Spagnola ......... 0... cece eee eee eee 
A general demurrer admits all the allegations of fact of 
the pleading to which it is addressed, which are 
issuable, relevant, material, and well-pleaded. Gilbert 
Vi VO glen ious se scien ogee pte eas 68 44 0 dee glint ees 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings of 
the District Court. Where in such a case the trial court 
has made a personal examination of the physical facts, 
and where, in the same case, the oral evidence in re- 
spect of material issues is so conflicting that it cannot 
be reconciled, this court will consider the fact that such 
examination was made and that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Bonsall v. Sterrett ................. 


Where a person assumes to and does act as the deposi- 
tary in escrow, he is absolutely bound by the terms and 
conditions of the deposit, and charged with a strict exe- 
cution of the duties assumed. Katleman v. U. S. Com- 
munities; Ine. 000 ss sce slabs ieee gle SS Oes BAN COREA 
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If an escrow agent violates instructions or acts negli- 
gently he is ordinarily liable for any loss occasioned by 
his breach of duty. Katleman v. U. S. Communities, 
MING ares eeeeanine 8 Move bees ea hiars.Gud wcelor apiaretousauy deve se woke aubpcanens Gee 
From the time an escrow holder informs the seller that 
the buyer has put a payment in escrow, and the seller 
relies and acts on that information, the escrow holder is 
estopped to deny that the represented sum is on de- 
posit. Katleman v. U. S. Communities, Inc. ........... 


A conveyance will not be construed to create an estate 
upon condition unless the language is so clear there can 
be no other construction. Miller v. Miller ............. 
Estates upon condition subsequent are not favored in 
law, and a condition will be liberally construed to avoid 
a forfeiture. Miller v. Miller .....................0046. 
A devise of land under condition that the devisee pay 
$2,000 to each of four other persons within 1 year after 
the will is admitted to probate conveys the land in fee 
simple to the devisee subject to leins for the amounts 
due the four other persons, and a breach of the condi- 
tion does not work a forfeiture of the estate of the devi- 
see, -Miller-v: Miller=.\.0 00030565 saitae nace ak edi ale ater 
Where there is no person in being upon whom the enjoy- 
ment and possession of the remainder would devolve as 
a remainderman if a life estate were to terminate the 
remainder is contingent. Gade v. Descendants of Unitt 
A devise of the remainder over after a life estate to 
children as a class vests the title to the estate in re- 
mainder in such of them as are living at the time of the 
death of the testator and in those born during the con- 
tinuance of the life estate from the moment of their 
birth. Gade v. Descendants of Unitt .................. 
Such words as ‘‘at his death’’ or ‘‘at their death’’ do not 
have the effect of postponing the vesting of an estate in 
remainder to the time of the death of the life tenant. 
Gade v. Descendants of Unitt ....................0..0.. 


Promissory estoppel will not lie against a plea of the 
statute of frauds, unless the alleged promise relates to 
the intended abandonment or waiver of a legal right 
then held or to be held by the promissor. Schott Grain 
Co. v. Rasmussen ............. 0000: c ec eee e cence eee 
Equitable estoppel is based upon grounds of public 
policy and good faith and is interposed to prevent injus- 
tice and inequitable consequences. Ordinarily, there 


197 


443 


443 


171 


171 


171 


713 


713 


713 


267 


VOL. 197] INDEX 929 


must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of po- 
sition by the party claiming the estoppel to his injury, 
detriment, or prejudice. Breslow v. City of Ralston... 346 
8. From the time an escrow holder informs the seller that 
the buyer has put a payment in escrow, and the seller 
relies and acts on that information, the escrow holder is 
estopped to deny that the represented sum is on de- 
posit. Katleman v. U.S. Communities, Inc. ........... 443 


Evidence. 

1. As a general rule, in a prosecution for homicide where 
self-defense is an issue, evidence of threats recently 
made by the deceased against the defendant, which 
were communicated to the defendant, are admissible. 
State: vs. SUMS 652i soso a See Pe enre see thce eo ade ee wee une acaaes 1 

2. A judgment will not be reversed for error in an evi- 
dentiary ruling if there was no prejudice to any sub- 
stantial right of the defendant and the record as a 
whole shows the error was harmless beyond a reasona- 
ble doubt. State v. Sims .............. 0... eee eee eee 1 

8. In a criminal action this court will not interfere on ap- 
peal with a verdict of guilty based upon conflicting evi- 
dence unless, as a matter of law, the evidence is so 
lacking in probative force that it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 
State v. Chapple ............ 0. ccc cece eee eee eee ene 4 

4. In determining the sufficiency of evidence to sustain a 
conviction in a criminal prosecution, it is not the prov- 
ince of this court on appeal to resolve conflicts in the 
evidence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the evi- 
dence. Such matters are for the jury. State v. Chap- 


DOs ers dete sicane ook itavecdcetmisee ha hae sh 4 6 eh alee ee eee 4 
State 'v: Swayze: . is05 nose eign t honk Hee EL Sek gees 149 
State -v- Bdwards cies .dccce fsb 2 ota cee ese alone aan 354 


5. Where evidence conflicts on a question of proximate 
cause of alleged injuries, the question is ordinarily for 
the jury under proper instructions. Abbott v. North- 
western Bell Tel. Co. .... 0... ccc cece eee nee 11 
6. In determining whether the evidence supports the find- 
ings of the trial court in an action at law where the jury 
has been waived, the evidence must be considered in 
the light most favorable to the successful party, all con- 
flicts must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. J. P. Theisen & Sons v. 
Aksarben Contracting Corp. .......-.-----...ee eee eee 19 
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Where there is irreconcilable conflict on a material is- 
sue, this court on appeal will, in determining the weight 
of the evidence of witnesses who appear in court to tes- 
tify, consider the fact that the trial court observed 
them and their manner of testifying and must have ac- 
cepted one version of the facts rather than the other. 
Mickelson & Mickelson Hay Contractors v. Christensen 
Properly verified photographs are not rendered inad- 
missible in evidence because of marks on them where 
the individual who made the marks explains them or 
testifies as to their correctness. State v. Lang........ 
Evidence of other crimes, similar to that charged, is 
relevant and admissible when it tends to prove a par- 
ticular criminal intent which is necessary to constitute 
the crime charged or where there is some legal connec- 
tion between the two upon which it can be said that one 
tends to establish the other or some essential fact in is- 
sue. State v. Siers ....... 0. cece cc eee te eee 
A show-up identification procedure is constitutionally 
invalid only when so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification that a de- 
fendant is denied due process of law, and admission of 
evidence of a show-up without more does not violate 
due process. State v. Nance ............. cee ee eee eee 
A determination as to the likelihood of misidentification 
must be made on the totality of circumstances of each 
case. State v. Nance ........... 0. cece e cee eee eens 
A defendant is not entitled to the assistance of counsel 
at a pretrial identification procedure conducted before 
the filing of the information. State v. Nance .......... 
An in-court identification may properly be received in 
evidence if it is independent of, and untainted by, an il- 
legal pretrial identification procedure. State v. Nance 
Purported evidence which does not appear in the rec- 
ord cannot be considered by this court on appeal. In- 
surance Co. of North America v. Hawkins ............. 
Objects falling in the plain view of an officer who has a 
right to be in the position to have that view are subject 
to seizure and may be introduced in evidence. State v. 
Holloman 3.3.05... 8 oe sete eet e Fetes wae deans tee 
A defendant may not predicate error on the admission 
of evidence to which no objection was made at the time 
it was offered or adduced. State v. Holloman ......... 
The slightest penetration of the sexual organs of the fe- 
male is sufficient, if established beyond a reasonable 
doubt, to constitute the necessary element of penetra- 
tion in a prosecution for rape, and such element may be 
proved by either direct or circumstantial evidence. 
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18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


State v. Holloman oo ..:.c ied eweetee oe ea de eee oes 
It is only where there is a total failure of proof to estab- 
lish a material allegation of the information, or the tes- 
timony is of no weak or doubtful a character that a con- 
viction based thereon cannot be sustained, that the trial 
court is justified in directing a verdict for the defend- 
ant. State v. Holloman ................ 6c cece eee eee 
If it satisfactorily appears from the evidence in a 
prosecution for rape that the prosecutrix is not the 
sister or daughter of the accused, a conviction will not 
be reversed because no witness testified in direct lan- 
guage to such facts. State v. Holloman............... 
The Identifying Physical Characteristics Act, sections 
29-3301 to 29-3307, R. R. S. 1943, held constitutional. 
State:v.. Swayze io. sisi ied i hee ee Feu u gale 
The privilege against self-incrimination is limited to 
the giving of oral testimony and does not extend to the 
defendant’s body, nor to the secretions therefrom, nor 
to the introduction of chemical analysis in evidence. 
Staté-v:, Swayze ois ics nes hse eee a nes sue ae ts 
The Identifying Physical Characteristics Act applies 
only to physical evidence and not to oral communica- 
tions or testimony. State v. Swayze ................5-- 
Requiring defendant, under threat of contempt for non- 
compliance (pursuant to the Identifying Physical Char- 
acteristics Act), to submit to blood tests involved no 
violation of her privilege against self-incrimination. 
State v. Swayze ...... ccc cece cece tee ete eee eeene 
There is a presumption the trial court, trying a case 
without a jury, in arriving at a decision, would consider 
such evidence only as is competent and relevant and 
the Supreme Court will not reverse a case so tried be- 
cause other evidence was admitted, where there is ma- 
terial, competent, and relevant evidence admitted suf- 
ficient to sustain the judgment of the trial court. 
Stecker v. Stecker .......c cece ewe e eee tence nes 
Upon a trial de novo in this court, incompetent, irrele- 
vant, and immaterial evidence offered in the original 
trial, which was admitted over proper objections by the 
adverse party, will be disregarded by this court. 
Stecker'v:Stecker 5:04.56 cnleiedicenenomia eee pas 
In an equity case, when credible evidence on material 
questions of fact is in irreconcilable conflict, this court 
will, in determining the weight of the evidence, con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and must have 
accepted one version of facts rather than the opposite. 
Marfisi v. Spagnola ........... 0.0... c ccc cee eee eee 
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The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is sufficient 
evidence to support it. State v. Johnsen .............. 
Where on objection a ruling excluding evidence is 
made, an offer of proof is generally a prerequisite to re- 
view on appeal unless it is apparent from the context 
within which the question was asked that the answer 
would have been material and competent. State v. 
D9) 1h | | (ea nn oe 
Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
R. R. S. 1943, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness concerning his 
character for truthfulness or untruthfulness. § 27-608, 
R. R. S. 1943. State v. Fonville ....................04. 
An inquiry as to whether or not a witness has com- 
mitted a simple assault and battery is generally not 
probative of untruthfulness. State v. Fonville ......... 
The verdict of a jury based upon conflicting evidence 
will not be set aside unless it is clearly wrong. First 
Mid America, Inc. v. Palmer .............. 0. ee eeeee eee 
Where on the trial of an issue of fact proof relating to 
the disputed issue is so clear and convincing that rea- 
sonable minds cannot reach different conclusions, it is 
the duty of the trial court to dismiss the jury and enter 
judgment in accordance with the evidence. Nebraska 
Im-Pruv-All, Inc. v. SaSS .... 6. eee 
Evidence of another crime is admissible to show mo- 
tive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. § 27-404 
(2), R. R2 S. 1943. State v. Moore ..................55: 
It is a general rule that in a criminal prosecution evi- 
dence of crimes committed by the accused, other than 
that with which he is charged, is not admissible. State 
Vi. MOOPe once eee ee ce Oe ee adie es Mae ed Rae ee ees 
Where prior offenses of the accused are sufficiently 
similar to the one charged in the case on trial so that 
the evidence thereof has probity as to intent, motive, or 
knowledge, such evidence may be received, and the is- 
sue of whether such evidence should be received is gen- 
erally one left to the discretion of the trial court. State 
Vi MOORGC i. iced Sas edie keegan Wed elas ea ee oe 
Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the con- 
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40. 


41. 


42, 


43. 


44. 


45. 


46. 


47. 


trary appears on the face of the ordinance or is estab- 
lished by clear and unequivocal evidence. Schaffer v. 
City of Omaha a2 cc2) cer ticietd baila a EPA Se Ma eins 
The burden is upon the party attacking an ordinance to 
show its invalidity by clear and unequivocal evidence 
unless it appears on its face to be so. Schaffer v. City 
Of Omaha... ioc icine ene aed eee oiia leh owe edden encase 
Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Sotelo........ 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State'v.. Sotelo’. 2.6.6.5 0. shake wee tiewas Seeegmer a caress 
When two defendants are tried together, each having 
separate counsel, the testimony of one against the 
other, subject to cross-examination, is not of such a 
prejudicial nature as to require a separate trial. State 
Vi VE Wars iin siti Gi taery te tania aS Bae leaded KeEeS 
Proof of guilty knowledge may be made by evidence of 
acts, declarations or conduct of the accused from which 
the inference may be fairly drawn that he knew of the 
existence and nature of the narcotics at the time and 
place where they were found. State v. Edwards ...... 
The verdict of a jury must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the 
State, to supportit. State v. Edwards ................. 
An instruction that in weighing the testimony of regular 
law enforcement officers greater care should be exer- 
cised than in the case of disinterested witnesses is im- 
proper but not prejudicial to the accused. State v. 
Reinert: . ois4 100 tiie ce gtae cen tab ved Sad eee ideaagdet ene te 
The rule is well established in this jurisdiction that the 
scope of cross-examination of a witness rests largely in 
the discretion of the trial court and its ruling will be 
upheld on appeal unless there is an abuse of discretion. 
State v. Reinert ............ 0... eens 
Evidence of similar offenses is admissible where an 
element of the crime charged is motive, criminal] in- 
tent, or guilty knowledge. State v. Pratt.............. 
The trial court may in its discretion permit the intro- 
duction of evidence in rebuttal that is not strictly rebut- 
talevidence. State v. Pratt .........................0. 
In-court identification evidence is admissible where 
such identification is made on a basis independent of a 
tainted line-up. State v. Pratt ........................ 
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48. A primary factor in determining whether an independ- 
ent basis for an in-court identification exists is the op- 
portunity afforded the witness to observe the defendant 


under circumstances free from taint. State v. Pratt .. 382 
49. If an utterance is itself an operative fact, the utterance 
is not hearsay. State v. Pelton......................0. 412 


50. An exculpatory statement made by an accused to the 
police the day after his arrest is a hearsay statement 
under section 27-801(3), R. R. S. 1943, and is not admis- 
sible in evidence unless it comes within the provisions 
of section 27-801(4) (a) (iil), R. R. S. 1943. State v. Pel- 

CON. 40 ecg h eee ia he ee ea ke S See 412 

51. Evidence of an accused’s utterance as to his existing 
state of mind at the time he makes a statement does 
not come within the hearsay exception of section 27-803 
(2), R. R. S. 19438, unless his state of mind at the time he 
made the statement or utterance is material to the is- 
sues. State v. Pelton ............. 0 cece eee eee eee 412 

52. The mere claim that defenses of codefendants are an- 
tagonistic is insufficient reason to grant separate trials 
where the charges against all the defendants result 
from the same series of acts and would be proved by 
similar evidence. State v. Pelton ..................... 412 

53. In determining the sufficiency of the evidence to sus- 
tain a judgment, that evidence must be considered 
most favorably to the successful party, and he is enti- 
tled to the benefit of any reasonable inferences derived 
from it. White Motor Credit Corp. v. Sapp Bros. Truck 
PlAZEsINC. 4 cAwiie seek Pee eee ew ere ARAL OkG OL eas 421 

54. The object of section 36-107, R. R. S. 1943, is to prevent 
frauds and perjuries, and, while certain contracts are 
by the terms of the statute declared void, the uniform 
construction placed upon the statute by the courts ren- 
ders such contracts not void, but merely unenforceable 
for want of the evidence which the statute requires. 
Mid-Continent Properties, Inc. v. Pflug ................ 429 

55. Where the evidence is in conflict, the weight of the evi- 
dence is for the determination of the Public Service 
Commission, and this court will not disturb an order of 
the Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Dilts Trucking, Inc. v. 
Peake). Ines... te. teeth bathe dialed oie hee are naGioes Maw ais 459 

56. Although past operations, standing alone, are not con- 
clusive proof of a public need for their continuance, 
they are, where not conducted in willful disregard of 
the law, entitled to consideration in determining 
whether, on balance, the public convenience and neces- 
sity require authorization of such operation. Dilts 
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Trucking, Inc. v. Peake, Inc. ................-.....0005 
A judicial record of this state, or of any federal court of 
the United States, may be proved by the production of 
the original, or by a copy thereof, certified by the clerk 
or the person having the legal custody thereof, authen- 
ticated by his seal of office, if he has one. State v. Ad- 
GISON ocean bade tometer Aa eetad ans tates bishaetie be 
In the absence of the common law or statutes of any 
other jurisdiction in the United States being pleaded 
and presented this court will presume the common law 
or statutes of such other jurisdiction to be the same as 
ours. State v. Addison ................ 00. c cece eens 
The general rule is that admissibility of photographs of 
a gruesome nature rests largely in the discretion of the 
trial court; and although the probative value of such 
evidence should be weighed against its prejudical ef- 
fect before it is admitted, if a photograph illustrates or 
makes clear some controverted issue in a homicide 
case, a proper foundation having been laid, it may be 
received, even if it is gruesome. State v. Stewart ..... 
A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that the indi- 
vidual has personal knowledge of that matter. State v. 
SUMAN ES oo sis cic6 ui tie dived Wapsrcusle. nin elendeersnrgisly BOSC gee e Uleelesalel 
The finding that petitioner was a sexual sociopath con- 
tinues until such time as evidence is adduced to prove 
otherwise. State v. Wells ..... Phele DAUR GhE TER 5 Aenea 
A party who seeks to have title in real estate quieted in 
him on the ground that it is accretion to land to which 
he has title has the burden of proving the accretion by a 
preponderance of the evidence. State v. Matzen...... 
It is only where there is a total failure of competent 
proof in a criminal case to support a material allega- 
tion in the information, or where the testimony adduced 
is of so weak or doubtful a character that a conviction 
based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not 
guilty. State v. Webb ........... 0... cece eee 
To permit a finding of undue influence, it must appear 
by clear and satisfactory evidence that: (1) The 
grantor was subject to such influence; (2) the oppor- 
tunity to exercise it existed; (3) there was a disposition 
to exercise it; and (4) the result appears to be the ef- 
fect of such influence. The undue influence must be 
such as controls the will of the grantor. Golgert v. 
SMI soe nS Gee aS shored se val Heeler ae Sea ea 
Generally, parol evidence is admissible for the purpose 
of explaining and showing the true nature of the trans- 
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action between the parties. Bando v. Cole............ 
Under section 27-608(1), R. R. S. 1948, whether a show- 
ing of inconsistent statements by the witness is an at- 
tack on the credibility of the witness, and whether or 
not, after such a showing, evidence of the witness’ 
reputation for truth and veracity should be admitted, 
are matters for the sound discretion of the trial court. 
State: vi. King: 24 s.hte: coset tsa ad adele sacks DES e ae oes 
Evidence of other crimes is admissible where relevant 
and competent as proof of intent. State v. Eynon..... 
In a criminal case this court will not interfere on ap- 
peal with a verdict of guilty based upon the evidence 
unless it is so lacking in probative force that it can say 
as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. State v. 
BG YMOM sects eye ele parnctets yee alee oe Paka tee ae Oe 
A witness whose presence is shown by a party to be es- 
sential to the prosecution of the cause may not be ex- 
cluded from the courtroom under the provisions of sec- 
tion 27-615, R. R. S. 1943, during the testimony of other 
witnesses. State v. Hynon ................ 0... cee eee 
In all cases in which evidence of character or a trait of 
character of a person is admissible, proof may be made 
by testimony as to reputation or by testimony in the 
form of an opinion. On cross-examination, inquiry is 
allowable into relevant specific instances of conduct. § 
27-405, R. R. S. 1943. State v. Eynon .................. 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings of 
the District Court. Where in such a case the trial court 
has made a personal examination of the physical facts, 
and where, in the same case, the oral evidence in re- 
spect of material issues is so conflicting that it cannot 
be reconciled, this court will consider the fact that such 
examination was made and that the trial court 
observed the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Bonsall v. Sterrett ................. 
Errors in ruling on the admissibility of evidence which 
do not injuriously affect the substantial rights of an ac- 
cused are not grounds for reversal. State v. Horn..... 
The usual statement of the parol evidence rule is that 
parol or extrinsic evidence will not be received to vary 
or add to the terms of a written agreement. Traudt v. 
Nebraska: P.. (Pi Dists 32.5. eed he WG hash es hER RS oe 
The parol evidence rule is designed to preserve the in- 
tegrity and certainty of written documents against dis- 


729 


734 


734 


T3A 


T3A 


753 


755 


765 


VOL. 197] 


1. 


76. 


TT. 


78. 


79. 


INDEX 


putes arising from fraudulent claims or faulty recollec- 
tions of the parties’ intent as expressed in the final 
writing. It is in no sense a rule of evidence, but a rule 
of substantive law. Traudt v. Nebraska P. P. Dist. .... 
Where the parties have embodied their transaction into 
a writing, the rule applies to exclude evidence dehors 
the writing or prior or contemporaneous negotiations or 
agreements in regard to the same subject matter. 
Traudt v. Nebraska P. P. Dist ......................05. 
The applicability of the parol evidence rule depends in 
general upon whether the agreement has been inte- 
grated. There are various tests to determine whether 
the transaction is integrated. It is the duty of the 
court, in any given case, to ascertain which of the tests 
is appropriate in the determination of whether a trans- 
action is integrated. Traudt v. Nebraska P. P. Dist... 
Where an agreement has been only partially inte- 
grated, the rule against disputing the terms of the docu- 
ment will be applicable to as much of the transaction as 
is embodied. Traudt v. Nebraska P.P. Dist. .......... 
Mere recitals of receipt of consideration are not terms 
of the agreement, but simply statements of facts, the 
truth or untruth of which may be established by ex- 
trinsic evidence. Traudt v. Nebraska P. P. Dist ...... 
The court, not the jury, decides as a preliminary mat- 
ter the extent to which a transaction is embodied in the 
writing, that is, the question of integration. Traudt v. 
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In a proper case, the application of the parol evidence 
rule may be decided upon a demurrer raising the ques- 
tion of whether a petition states a cause of action. Alle- 
gations of fact, which are legally ineffective, although 
admitted by the demurrer, must be disregarded. 
Traudt v. Nebraska P. P. Dist. ............ 2... eee eee 
It is only where a higher crime fully embraces all the 
ingredients of a lesser offense, and when the evidence 
requires it, that an instruction on a lesser-included of- 
fense must be given on request. State v. Shiffbauer ... 
The burden of proof in a workmen’s compensation pro- 
ceeding is on the claimant. James v. Rainchief Constr. 
CO ere Bee ines Beat ena obiG were atts fall ae ies Seat 
When the findings of fact by the trial court in a work- 
men’s compensation case are supported by reasonable, 
competent testimony, the cause will not be considered 
de novo on appeal. James v. Rainchief Constr. Co. .... 
The party against whom a motion for a directed verdict 
is directed is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every in- 
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ference that can reasonably be deduced from the evi- 
dence. Waegle v. Caterpillar Tractor Co. ............. 
Proof of public convenience and necessity is required if 
the authority proposed to be transferred is dormant or 
the transfer will permit or result in a new or different 
service or operation as to territorial scope. Spector 
Freight System, Inc. v. Herman Bros., Inc. ........... 
Although the proposed transfer may tend to enlarge 
competition, proof of public convenience and necessity 
is required only if the transfer involves passenger mo- 
tor carriers. Spector Freight System, Inc. v. Herman 
Bros); ING. 2:2 22.asex tea deidsey cc855'oadsaaadea eds eet 
In personal injury cases where the injuries are objec- 
tive and the conclusion to be drawn from proved basic 
facts does not require special technical knowledge or 
science, the use of expert testimony is not legally nec- 
essary. Evans v. Gear Drilling Co. ................... 
A judgment of the Workmen’s Compensation Court 
may be reversed, modified, or set aside if there is not 
sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award. § 48-185, 
R. S. Supp., 1976. Johnson v. Village of Winnebago .... 
In determining the sufficiency of the evidence to sup- 
port an award of the Nebraska Workmen’s Compensa- 
tion Court after rehearing, such evidence must be con- 
sidered most favorably to the successful party, any 
controverted fact must be resolved in his favor, and he 
must have the benefit of every inference reasonably de- 
ducible from it. Johnson v. Village of Winnebago ..... 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was com- 
mitted in the county alleged, the proof if sufficient. 
State v. Liberator ..... 0... 0c cece eee eee 


Extradition. 


1. 


Where a prisoner detained under a writ of extradition 
regular on its face demands his freedom on the ground 
that the complaint against him does not charge a crime 
under the statutes of the demanding state, the burden is 
on him to maintain his position by producing the stat- 
lite: Wise'v.:State-e.. b. tas dod ety tiagpeicacenet 4 
In an extradition proceeding the requisition may refer 
to, annex, and authenticate accompanying papers and 
if together they meet statutory requirements that is 
sufficient. The term authenticate, as used in extradi- 


197 


824 


835 


835 


841 


845 


845 


857 


831 


VoL. 197] INDEX 


tion statutes, simply means a statement that the docu- 
ments are what they purport to be. Wise v. State ..... 
In an action to procure a writ of habeas corpus, the 
guilt or innocence, or probable cause to believe one 
guilty who is held under extradition as a fugitive from 
justice from another state, is a matter exclusively for 
the courts of the demanding state. Wise v. State...... 
The right of one state to demand the return to it from 
another state of a fugitive from justice is founded upon 
the Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
the constitutional provision is, by virtue of the Constitu- 
tion and statutes, an administrative function to be car- 
ried out by the executives of the states involved. Art. 
IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 3182; § 29-730, R. R. S. 1943. Wise v. State . 
Whether or not the demanding state in extradition pro- 
ceedings has violated the right of a fugitive to a speedy 
trial is a question for the demanding state to deter- 
mine. Wise v. State ........... 0. cece eens 


False Imprisonment. 


Fees. 


A private citizen who by affirmative direction, persua- 
sion, or request procures an unlawful arrest and deten- 
tion of another is liable for false imprisonment. Hus- 
kinson v. Vanderheiden ................-. cee cece eens 


A witness, not a party to a suit, is entitled to receive 
witness fees. Nebraska Im-Pruv-All, Inc. v. Sass ..... 
In fixing an attorney’s fee allowed by statute to an in- 
surance policy beneficiary, factors which may be con- 
sidered by the court include the amount involved, re- 
sponsibility assumed, questions of law raised, time and 
labor necessarily required in performance of duty, re- 
sult of service performed, and professional diligence 
and skill exhibited. § 44-359, R. R. S. 1943. Ruby Coop. 
Co. v. Farmers Elevator Mut. Ins. Co. ...............- 
The reasonable sum allowed as attorney’s fee under the 
statute to a beneficiary suing to collect insurance pro- 
ceeds has no relation to the fee contracted for on a con- 
tingency basis. § 44-359, R. R. S. 1943. Ruby Coop. Co. 
v. Farmers Elevator Mut. Ins. Co. ................506- 
Where an insurer, in an action against it on a policy of 
insurance, makes a tender of payment under the provi- 
sions of section 44-359, R. R. S. 1943, the plaintiff is not 
entitled to an attorney’s fee under the provisions of that 
statute unless he obtains judgment for more than the 
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amount offered. Wendt v. Cavalier Ins. Corp. ......... 


Forcible Entry and Detainer. 


1. 


The pendency of an equitable action in the District 
Court will not ordinarily preclude an action in forcible 
entry and detainer instituted by a landlord against a 
defaulting tenant. Moritz v. S & H Shopping Centers, 
INC ig ete hive MG Rack eae ROA TAEE, Danae tia al hice eet Wackaasires 
An action in forcible entry and detainer will lie against 
a lessee not in actual physical possession of the leased 
property. Moritz v. S & H Shopping Centers, Inc. ..... 
The possession of an agent or subtenant of the lessee is 
the possession of the lessee. Moritz v. S & H Shopping 
Centers). Int sice 33 ia ened ea aC read ov Gielen oon 
Assignees, and subtenants of the lessee not affected by 
a breach of the lease, are not necessary parties in an 
action of forcible entry and detention brought by the 
lessor against the lessee. Moritz v. S & H Shopping 
Centers}. TNCs toss. iia cate ncate sh brenda Caan ees 


Foreclosure. 


Under section 9-504(2), U. C. C., a debtor is entitled to any 
surplus arising from a repossession sale of collateral 
by a secured party. Reeves v. Associates Financial 
Services Co., Inc. 0.0... . cece eee ence eee een ee 


Forfeitures. 


1. 


Ordinarily a sum paid in part performance of a con- 
tract, with a provision that it shall be forfeited in the 
event of a default, if not excessive, and if the actual 
damages are not calculable in advance, will be re- 
garded as liquidated damages. Bando v. Cole........ 
A liquidated damages provision is enforceable if the 
amount stipulated is either a reasonable estimate of the 
probable damages or is reasonably proportionate to the 
actual damages caused by the breach. Bando v. Cole . 


Frauds, Statute of. 


1, 


Promissory estoppel will not lie against a plea of the 
statute of frauds, unless the alleged promise relates to 
the intended abandonment or waiver of a legal right 
then held or to be held by the promissor. Schott Grain 
Co. v. Rasmussen ........... 00... c cece eee ee tee teens 
The object of section 36-107, R. R. S. 1943, is to prevent 
frauds and perjuries, and, while certain contracts are 
by the terms of the statute declared void, the uniform 
construction placed upon the statute by the courts ren- 
ders such contracts not void, but merely unenforceable 
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for want of the evidence which the statute requires. 
Mid-Continent Properties, Inc. v. Pflug ................ 
When a written contract for the sale of real estate en- 
tered into between vendor and purchaser provides for 
the payment of a real estate broker’s commission, the 
broker is a third-party beneficiary and the contract is 
not within the purview of section 36-107, R. R. S. 1943. 
Mid-Continent Properties, Inc. v. Pflug ................ 


Future Interests. 


Contingent future interests are subject to the rule against 
perpetuities but vested interests are not. Gade v. De- 
scendants of Unitt 2.00... cee eee eee 


Guilty Plea. 


1. 


A plea of guilty embodies a waiver of every defense to 
the charge whether procedural, statutory, or constitu- 
tional, except the defense that the information is not 
sufficient to charge an offense. State v. Abramson .... 
State v. Blankenbaker ................. ccc ceece eee ees 
It is not proper for a trial judge to permit the with- 
drawal of a plea of guilty unless such withdrawal is 
necessary to correct a manifest injustice. State v. 
Blankenbaker ............ 0c ccc cece cee eee eee e nes 
A criminal defendant has no absolute right to have his 
guilty plea accepted, and the trial court may reject 
such a plea in the exercise of sound discretion. State v. 
SLOWAP soir ects cig etl e eis ite tieceen fad cal paenclee dan he toned nc 
Where an appeal was not taken from an order of proba- 
tion, the question of the voluntariness of the original 
guilty plea could not be considered. State v. Osterman 


Habeas Corpus. 


1. 


In an action to procure a writ of habeas corpus, the 
guilt or innocence, or probable cause to believe one 
guilty who is held under extradition as a fugitive from 
justice from another state, is a matter exclusively for 
the courts of the demanding state. Wise v. State ...... 
In the case of a prisoner held pursuant to a judgment of 
conviction, habeas corpus is available as a remedy only 
upon a showing that the judgment, sentence, and com- 
mitment are void. Pruitt v. Parratt .................. 
Persons lawfully convicted of crime are excepted from 
the benefits of the statutory right to a writ of habeas 
corpus. Pruitt v. Parratt .................... vedig hat aag vate 
A writ of habeas corpus is not available merely to chal- 
lenge the conditions of confinement of a prisoner under 
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valid sentence. Pruitt v. Parratt ..................... 


Habitual Criminals. 


1. 


Hearings. 


Under section 29-2221, R. R. S. 1943, any person who has 
been twice previously convicted of crime, sentenced, 
and committed to prison for terms of not less than 1 
year each, is deemed to be an habitual criminal, with- 
out regard to the state or states in which the convic- 
tions occurred, and without regard to whether the con- 
victions were for a state or federal offense. State v. 
NaniGe® 22st eed Sod oie ea Oh hs ae aid ca ncaa aia 
A judicial record of this state, or of any federal court of 
the United States, may be proved by the production of 
the original, or by a copy thereof, certified by the clerk 
or the person having the legal custody thereof, authen- 
ticated by his seal of office, if he has one. State v. Ad- 
GisOn 5665 sas IE a tela adh Oeemend dara tentasee 64 
The habitual criminal statute, section 29-2221, R. R. 8S. 
1948, does not violate the constitutional prohibition 
against cruel and unusual punishment, nor does sen- 
tencing the defendant under the habitual criminal stat- 
ute subject the defendant to double jeopardy. State v. 
Goodloe: 22... eniciswcadacaseg eee Rage ha ean bhale ke bese 
The habitual criminal statute represents a legislative 
determination that the repetition of criminal conduct 
justifies and warrants greater punishment than ordi- 
narily would be considered. State v. Goodloe ......... 


An issue concerning an alleged violation of the Public 
Meetings Act must be promptly and properly raised in 
the lower court or tribunal. Alexander v. School Dist. 
IN OUT ate tas caren ta aes ie esicali cee eit ne aps ceie facTega ota w Beas wadialn NO) gasses 
Any person who has notice of a public meeting and at- 
tends the meeting but fails to object at the meeting to 
the failure of the public body to give ‘‘publicized no- 
tice’’ of the meeting as required by section 84-1411, R. 
S. Supp., 1976, waives his right to object at a later date 
to forma! action taken at the meeting on the ground 
that the public body failed to give the notice required 
by the statute. Alexander v. School Dist. No. 17....... 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
cedura] rules to be applied are those which are in effect 
at the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. State v. Shiffbauer ...................... 
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Hearsay. 


1. 


If an utterance is itself an operative fact, the utterance 
isnot hearsay. State v. Pelton.....................4.. 
An exculpatory statement made by an accused to the 
police the day after his arrest is a hearsay statement 
under section 27-801(3), R. R. S. 1943, and is not admis- 
sible in evidence unless it comes within the provisions 
of section 27-801(4) (a) (ii), R. R. S. 1943. State v. Pel- 
HOM. 6 Spas seied cued eae adie ens tees eae cated ea uiawe 
Evidence of an accused’s utterance as to his existing 
state of mind at the time he makes a statement does 
not come within the hearsay exception of section 27-803 
(2), R. R. S. 1943, unless his state of mind at the time he 
made the statement or utterance is material to the is- 
sues. State v. Pelton ............. ccc cece ccc eee ee 


Highways. 


It is not essential that a public road be laid out upon the 
the exact line prayed for in the petition, and slight vari- 
ations in order to procure a more practicable route are 
permissible. Hotovy v. Town of Ulysses Township .... 


Homicide. 


1. 


As a general rule, in a prosecution for homicide where 
self-defense is an issue, evidence of threats recently 
made by the deceased against the defendant, which 
were communicated to the defendant, are admissible. 
State Vv. Simos cid ih eg Sale kine eh GP4 eee he hiaaw aan 
It is the duty of the court, in a trial for homicide, to in- 
struct only on those degrees of homicide which find 
support in the evidence. State v. Walker.............. 
The Nebraska death penalty statute, sections 29-2519 to 
29-2546, R. R. S. 1943, is not in violation of the Constitu- 
tion of the United States or the Constitution of Nebraska. 
State v. Stewart 0.0.0.0... 0c ccc cece cence re eeeeens 
The general rule is that admissibility of photographs of 
a gruesome nature rests largely in the discretion of the 
trial court; and although the probative value of such 
evidence should be weighed against its prejudicial effect 
before it is admitted, if a photograph illustrates or 
makes clear some controverted issue in a homicide 
case, a proper foundation having been laid, it may be 
received, even if itis gruesome. State v. Stewart..... 
It is the duty of the court, in a homicide case, to instruct 
the jury only on those degrees of homicide as find sup- 
port in the evidence. State v. Stewart ................. 
The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. S. 
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1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual situ- 
ations require the imposition of death, and which can 
be satisfied by life imprisonment in light of the totality 
of the circumstances present. Review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar 
circumstances in another case. State v. Stewart...... 
Subsection (1)(a) of section 29-2523, R. R. S. 1943, should 
be applied only to criminal activity conducted prior to 
the events out of which the charge of murder arose. 
State: ‘V. Stewart ssc eccs coy ae ere ee bis obs Hees abe eS ans 
Subsection (1)(b), section 29-2523, R. R. S. 1943, is ap- 
plicable where the purpose of the murder was to con- 
ceal a theft, or to conceal the defendant’s identity as a 
thief. State v. Stewart ........ ccc cee cee ee eens 
Subsection (1)(c), section 29-2523, R. R. S, 1943, applies 
only to the hired gun, the hirers of the gun, and to mur- 
der motivated by a desire for pecuniary gain, as in the 
case of the murder of an insured by the beneficiary, or 
the murder of a testator by a legatee or devisee. State 
Vie Stewart) ose gear eek eee tue bee RE ate Wee 
Subsections (1)(b) and (1)(c), section 29-2523, R. R. S. 
1943, are separate and distinct circumstances, and will 
be construed so as not to overlap. State v. Stewart.... 
The term ‘‘heinous, atrocious, or cruel’’ as set out in 
subsection (1)(d), section 29-2523, R. R. S. 1943, is to be 
directed at the conscienceless or pitiless crime which is 
unnecessarily torturous to the victim, and the words 
“or manifested exceptional depravity by ordinary stand- 
ards of morality and intelligence’ are applicable only 
to those situations where depravity is apparent to such 
an extent as to obviously offend all standards of moral- 
ity and intelligence. The standard encompasses acts 
which are totally and senselessly bereft of any regard 
for human life. State v. Stewart ..................006. 
Subsection (1)(e), section 29-2523, R. R. 8. 1943, applies 
only when the defendant actually committed another 
murder, and not when the defendant only attempted to 
commit another murder. State v. Stewart ............ 
Subsection (1)(f), section 29-2523, R. R. S. 1943, applies 
to those situations where the act of the defendant jeop- 
ardizes the lives of more than two other persons, such 
as the use of bombs or explosive devices, the indiscrim- 
inate shooting into groups, or other like situations. 
Statew. Stewart: csc aa oe cee ee Sie a HOES bene er 
Subsection (2)(d) of section 29-2523, R. R. 8. 1943, should 
be applied as a mitigating circumstance to a 16-year-old 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


defendant who has no criminal record nor significant 
history of prior criminal activity. State v. Stewart .... 
Under section 29-2522, R. R. S. 1943, a sentence of death 
should not be imposed where the weight of the mitigat- 
ing circumstances approaches, or equals, the weight of 
the aggravating circumstances. It is not required that 
the mitigating circumstances outweigh the aggravating 
circumstances. State v. Stewart ...................00, 
The remedy provided by section 29-2308, R. R. S. 1943, 
is an additional remedy, which may be employed by 
this court in cases involving capital offenses. The pro- 
visions of sections 29-2519 to 29-2523, R. R. S. 1943, are 
not exclusive. State v. Stewart ...................0000- 
The death penalty is not per se cruel and unusual pun- 
ishment in violation of the Eighth and Fourteenth 
Amendments to the Constitution of the United States 
and sections 3 and 9 of the Bill of Rights of the Constitu- 
tion of Nebraska. State v. Rust .................0 ee eee 
Neither the Constitution of the United States nor the 
Constitution of Nebraska require determination by a 
jury of the applicability of the aggravating and mitigat- 
ing factors in determining under the provisions of sec- 
tions 29-2522 and 29-2523, R. R. S. 1943, whether the pen- 
alty shall be death or life imprisonment, and the pro- 
vision for determination of the penalty by the trial 
judge or a panel of judges after notice and hearing is 
constitutional. State v. Rust .......... 0... c cece eee eee 
The definitions of aggravating circumstances in section 
29-2523, R. R. S. 1943, are not too broad or vague and 
will be given a narrow construction and narrow applica- 
tion, and as so construed and applied are constitutional. 
Slate'v.-Rusti: tc. ate indes Spee Se ee eda eee na ee 
The term ‘‘substantial history of serious assaultive or 
terrorizing criminal activity’’ within the meaning of ag- 
gravating circumstance subsection (1) (a) of section 
29-2523, R. R. S. 1943, does not include events or occur- 
rences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
StaterV USC ck Se ete aeeaw acne MWe le wae eavla th ewe aeons 


A murder is committed to conceal the commission of 
another crime when its purpose is to hide the fact that 
another crime has been committed. State v. Rust..... 
A murder is committed for pecuniary gain when the 
murder itself is motivated primarily by desire for pe- 
cuniary gain as in the case of a murder of an insured 
by the beneficiary of a life insurance policy for the pur- 
pose of obtaining the proceeds. State v. Rust......... 
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The definition of aggravating factors in section 29-2523, 
R. R. S. 1943, will be construed so as not to overlap, 
that is, the same essential facts should not be construed 
to constitute two or more aggravating circumstances. 
It is the apparent legislative purpose that each of the 
definitions convey a different concept. State v. Rust .. 
A murder is especially heinous, atrocious, cruel, or 
manifests exceptional depravity by ordinary standards 
of morality and intelligence within the meaning of ag- 
gravating circumstance subsection (1)(d), of section 
29-2523, R. R. S. 1943, when it involves torture, sadism, 
sexual abuse, or the imposition of extreme suffering. 
This circumstance applies only to the murder charged 
and not to collateral or subsequent circumstances. This 
circumstance is also satisfied where the killing is so 
coldly calculated as to indicate a state of mind totally 
and senselessly bereft of regard for human life. State 
Vi RUS Cie ack Soha c ks Sede BAL Caetene ayes See 
A conviction for another murder within the meaning of 
aggravating circumstance subsection (1)(a), of section 
29-2523, R. R. S. 1943, does not include an attempt to 
commit murder. State v. Rust ........... 0c cee eeeeaee 
This court will, upon automatic review in capital cases, 
compare the case under consideration with other capital 
cases and determine in each instance whether the death 
penalty is disproportionate. State v. Rust............. 
In Nebraska an accomplice in a robbery is not account- 
able for felony murder in the death of one of his fellow 
participants who is shot and killed by the police during 
the robbery or during flight. State v. Rust............ 
Knowingly creating a risk of death to several persons 
includes the circumstance of shooting at several per- 
sons. State v. Rust ...... 0... cece cece cette eee eens 
Murder which is committed as part of an attempt by 
robbers to escape and avoid apprehension by law en- 
forcement officers is committed to disrupt or hinder 
the enforcement of laws within the meaning of aggra- 
vating circumstance subsection (1) (h) of section 29-2523, 
R. R. S. 1943. State v. Rust 2.0.0.0... eee eee ees 
When the act of killing is totally and senselessly bereft 
of any regard for human life, it is wanton, deliberate, 
cruel, and inexcusable. State v. Holtan............... 
Acts under unusual pressures or influences or under 
the domination of another person contemplates only 
outside pressures, not those created by the defendant’s 
own acts. State v. Holtan ....... 0... cece eee eee 


Extreme mental or emotional disturbance means such 
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a disturbance in very great, intense, or severe degree. 
State:vi Holtan ccc et eit vada wae ds diate Conia ee 
“Significant history’’ does not refer to a slight or in- 
consequential history of criminal activity but rather to 
an important, notable, or meaningful history. State v. 
PHONED phigh Pace gene hese Shh bas apse ab eee node ah is a ebb Maan Seatons 
Youth or extreme age are suggested for consideration 
as a mitigating circumstance but the term is neces- 
sarily relative as it must be considered in the light of 
varying conditions. State v. Holtan................... 
In each case in which the sentencing court imposes the 
death sentence, the determination of the court shall be 
in writing and shall be supported by written findings of 
fact based upon the records of the trial and the sen- 
tencing proceeding, and referring to the aggravating 
and mitigating circumstances involved in its determina- 
tion. State v. Simants ...... 0.0... cece eee ee eee eens 
The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Ne- 
braska or the federal Constitution. State v. Simants .. 
The facts upon which aggravating circumstances are 
based must be proved beyond a reasonable doubt. State 
Vi SUMAN orcs etese eae ts Se a oath seni ea dud eye Toe a8 Basal sles ers 
The rule enunciated in Grandsinger v. State, 161 Neb. 
419, 73 N. W. 2d 632 (1955), on the applicability of the 
doctrine of reasonable doubt is not applicable to our 
present death penalty law. State v. Simants.......... 
The Supreme Court in every case under the new death 
penalty statute will perform its functions of death sen- 
tence review with a maximum of rationality and con- 
sistency. State v. Simants ........... 0 cece ees 
The Supreme Court will compare each case under re- 
view with those previous cases in which the death pen- 
alty has or has not been imposed under the new death 
penalty statute. State v. Simants ...................4. 
Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its de- 
cision and provides a meaningful appellate review, 
death sentences are not imposed capriciously or in a 
freakish manner in this jurisdiction. State v. Simants 
The terms ‘‘heinous, atrocious, or cruel’ are directed 
to the conscienceless or pitiless crime which is unneces- 
sarily torturous to the victim. State v. Simants....... 
“Or manifested exceptional depravity by ordinary 
standards of morality and intelligence’ confines this 
standard only to those situations where depravity is ap- 
parent to such an extent as to obviously offend all stand- 
ards of morality and intelligence. State v. Simants ... 
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We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. S. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations where the act of the 
defendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive 
devises, the indiscriminate shooting into groups, or ata 
number of individuals, or other like situations. State v. 
SUMANUS® oes G oi iccin s hranetieneee se HO ES Sie eee Dade earee 
We interpret subsection (d), section 29-2523, R. R. S. 
1943, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,”’ to refer to a child 
of tender age, a juvenile, or to a person of advanced 
years where senility may be a factor. State v. Simants 
In the balancing of the aggravating and mitigating cir- 
cumstances, the death penalty will not be imposed 
simply because the aggravating circumstances may 
outnumber the mitigating circumstances. Rather, the 
test is whether the aggravating circumstances in com- 
parison outweigh the mitigating circumstances. State 
Vi SIMANUS. sos -iss ised Baa ees Dees cae s Cue tan ese yeas 
The death penalty is not to be imposed if sufficient miti- 
gating circumstances shall approach or outweigh the 
weight to be given the aggravating circumstances. 
State: vi. Simants 0. cheese sie sheds eae Tae a deaalens 
The test of responsibility for crime is the defendant’s 
capacity to understand the nature of the act alleged 
to be criminal and the ability to distinguish between 
right and wrong with respect to the act. State v. Sim- 
BES 2c 5 che ater ive ore Manned wos Bub eee ore S EES eae a gee tele 
The fact that a defendant may have some form of men- 
tal illness or deficiency does not of itself constitute a 
defense or establish lack of responsibility. State v. 
SimantS: -os5 ooo vgawielere Veg Sate ases ie og 28 ees eee bets 
We find the Nebraska death penalty statute does not 
violate any of the provisions of the Nebraska or federal 
Constitutions. State v. Simants ....................08. 


Husband and Wife. 


1. 


A married person’s interest in the marital status is not 
a property right. Buchholz v. Buchholz ............... 
The division of property and the issue of alimony may 
be considered together. They are to be determined 
upon a consideration of all the facts and circumstances. 
Mangum v. Mangum .............. 2c ccc e cece eens 


Indictments and Informations. 


1. 


Two or more offenses may be charged in the same in- 
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Infants. 


formation if both are of the same or similar character. 
State v. Nance ............ ccc ccc ee cect eect etneeaas 
A plea of guilty embodies a waiver of every defense to 
the charge whether procedural, statutory, or constitu- 
tional, except the defense that the information is not 
sufficient to charge an offense. State v. Abramson.... 
State v. Blankenbaker ......... 0.0... cc cece cence eens 
The ruling of the trial court upon a severance of crim- 
inal prosecutions properly joined in a single indictment, 
information, or complaint will not be disturbed on ap- 
peal, in the absence of an abuse of discretion. State v. 
PVAWATS o2s 6 6 cep ecthing tein eee woot Riad devine aediela wn ae a Aaa 
The requirement that the names of the witnesses for 
the State must be endorsed upon the information has no 
application to rebuttal witnesses. State v. Pratt...... 
Before a county attorney can dismiss an information, 
it is first necessary that approval of the court to do so 
be obtained. State v. Stewart....................0000, 


The discretion of the trial court with respect to award- 
ing or changing the custody of minor children is sub- 
ject to review, but the determination of the court will 
not ordinarily be disturbed unless there is a clear abuse 
of discretion or it is clearly against the weight of the 
evidence. Stecker v. Stecker ......................0.0. 
Schmer v. Schmer ............. cece eee cent tenn eees 
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Findings of fact made by a Juvenile Court are accorded © 


great weight on appeal because of the trial court’s op- 
portunity to hear and observe the parties and witnesses. 
State v. Sperling... 2.6.0... e ccc t eee sa wetac een neues 
Parental rights may be terminated under section 43-209 
(5), R. S. Supp., 1976, when the parent is found to be un- 
able to discharge responsibilities because of mental ill- 
ness or deficiency, and there are reasonable grounds to 
believe such condition will continue for a prolonged and 
indeterminate period. State v. Sperling ............... 
The right of a parent to maintain the custody of his 
children is a natural, but not an inalienable, right, and 
the public has a paramount interest in the protection of 
the rights of the children. State v. Tibbs.............. 
An appeal of a case brought under Chapter 43, article 2, 
R. R. S. 1943, is heard in this court by trial de novo 
upon the record, although the findings of fact made by 
the trial court will be accorded great weight because 
the trial court heard and observed the parties and the 
witnesses. State v. Tibbs ............. cece cece eee wees 
A decree fixing custody of a minor child will not be 
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modified unless there has been a change of circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
child require such action. Bartley v. Bartley ......... 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the trial court 
in determining what is in the best interest of the child. 
This is particularly true when the parent cohabits out 
of wedlock in the home where the child lives. Bartley 
Vi Bartley: oosscowiiedcnet sce ds tae ale 3855-48 Cee Sega eee’ 
A mother and father have an equal and joint right to 
the custody of their children, and custody shall be de- 
termined on the basis of the best interests of the child. 
Boroff. Vv: Bort 56: os ceeds 0 Oded cee tliva eealowh Gages cele va 
Although the wishes of a child who has reached sufficient 
age, and has the ability to express an intelligent pref- 
erence, are entitled to consideration, the wishes of the 
child are not controlling in regard to custody. Boroff v. 
BOPOtt: soc free va bos rice ivie Gd Site eae eeeldntiel eters Se. cheese a wine isan Sale 
Although it is generally sound public policy to keep 
the children together when possible, considerations of 
public policy do not, in all cases, prevent the splitting 
of the custody of children when a marriage is dissolved. 
Boroff vs Borotf oii. 6 ieee eee i nde vag eget ee ee eiesee aes 
A court shall not give preference to either parent based 
on the sex of the parent and no presumption shall exist 
that either parent is more fit to have custody of the 
children than the other. § 42-364(2), R. S. Supp., 1976. 
Boroff v... BOrott 2.506: s:0 ea ted eve fa ee iw ee eo eae 
This court has the power to modify awards granting 
custody of children to a parent, as divorce actions are 
tried de novo by this court on appeal. Boroff v. Boroff 
When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified, including placing the minor children in 
court custody if their welfare so requires. Custody and 
visitation of minor children shall be determined on the 
basis of their best interests. Subsequent changes may 
be made by the court when required after notice and 
hearing. § 42-364, R. S. Supp., 1974. Brandi v. Brandl 
During the pendency of dissolution proceedings the 
court may enter ex parte orders determining temporary 
custody of minor children. Brandl v. Brandl.......... 
The doctrine of Benson v. Benson, 190 Neb. 87, 206 N. W. 
2d 51, which permits the court to act summarily in 
child custody matters in the best interests of the chil- 
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16. 


17. 
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19. 


dren, applies only where the court has previously placed 
the children in court custody. Brandl v. Brandl....... 
In determining the question of who should have the care 
and custody of a child upon dissolution of marriage, the 
paramount consideration must be the best interests and 
welfare of the child. Schmer v. Schmer............... 
Under our former statute, a child not living with his 
parent is not conclusively presumed to be dependent on 
his deceased parent but must prove such to be the fact. 
James v. Rainchief Constr. Co. ........... 0... cece eee 
Our former statute provided that a partial dependent 
was entitled to compensation benefits only in the pro- 
portion which the amount contributed bore to the total 
wages of the deceased. James v. Rainchief Constr. Co. 
Where a deceased father had partially contributed to 
the support of a child residing with a former wife, such 
child was a partial dependent. James v. Rainchief 
Const). (COs: siwsenea recat enstoigs fee sees bites ease 


Instructions. 


1. 


Jury instructions should be considered as a whole and 
the meaning of the instruction or instructions, when 
taken as a whole, must be considered and not just the 
phraseology of a particular part. Abbott v. North- 
western Bell Tel. Co. 2.0.0... ... cc cece ee cece ence enna 
The jury should be instructed to reduce to present value 
damages for future pain and suffering. Abbott v. North- 
western Bell Tel. Co. «1... 0.0... cece eee eee eee e eens 
To render a failure to give an instruction prejudicially 
erroneous, it is not sufficient that correct abstract 
propositions of law are thereby embodied. In addition, 
such propositions must be applicable to the facts. State 
Ve SICYS is Seid aie as Sete de ease eee ate eles a. ode erst alen ce 
Error may not be predicated o on the ‘Fefusal to give an 
instruction which either erroneously or only partially 
covers the applicable law. State v. Siers .............. 
Where an instruction is technically correct, and is 
couched in terms which in the opinion of a party are 
liable to be misunderstood or misapplied by the jury, it 
is the party’s duty to call the court’s attention to the 
supposed defect and present a suitable instruction. 
State-vs Siers:: ccc cases es ecewede dee ode y eee ew nea atele ds 
Instructions to the jury should be considered as a whole, 
and if they fairly submit the case, they are not errone- 
ous. First Mid America, Inc. v. Palmer .............. 
A trial court is not required to give a proffered instruc- 
tion which unduly emphasizes a part of the evidence in 
the case. First Mid America, Inc. v. Palmer.......... 


951 


778 


800 


818 


818 


818 


11 


11 


51 


51 


51 


224 


952 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


Insurance. 
1. 


INDEX [VoL. 197 


It is the duty of the court, in a trial for homicide, to in- 
struct only on those degrees of homicide which find 
support in the evidence. State v. Walker.............. 
Statev.. Stewart... 3: cvs diene 22 hse ews see eet ie tecehies 
The purpose of an instruction conference is to give the 
parties a chance to request proper instructions and not 
to provide a trap for the court. State v. Sotelo........ 
In the absence of a proper request, the trial court is not 
required to instruct in regard to lesser included offenses. 
State ‘v- Sotelo. cescin cies phen dea osteoid oie aes 
An instruction that in weighing the testimony of regular 
law enforcement officers greater care should be exer- 
cised than in the case of disinterested witnesses is im- 
proper but not prejudicial to the accused. State v. 
Reinert vies... disci Rand seavene 5 den decade def atparaa a. wating See = 
All instructions must be read together and if the in- 
struction or instructions, taken as a whole, correctly 
state the law, are not misleading, and adequately cover 
the issues, there is no prejudicial error. State v. Pratt 
An instruction which does not correctly state the law 
should not be given. State v. Pelton .................. 
An assignment of error with regard to failure to give an 
unrequested instruction may not be sustained unless it 
is shown that the instructions given were such as to 
cause a miscarriage of justice. State v. Cinema 16, Inc. 
Noncompliance by counsel with the requirement that 
he object to a proposed jury instruction when it is sub- 
mitted to him does not bar this court from opting to 
consider plain errors in a record indicative of a prob- 
able miscarriage of justice. McCready v. Al Eighmy 
DOA BC! 2 bawdy 3 exe tied aes eine ee oe ee to ee Ree 
It is only where a higher crime fully embraces all the 
ingredients of a lesser offense, and when the evidence 
requires it, that an instruction on a lesser-included of- 
fense must be given on request. State v. Shiffbauer... 


A requirement in an automobile insurance policy that 
there be physical contact of a hit-and-run motor vehicle 
with the insured or the vehicle which the insured is 
occupying at the time of the accident, as a condition 
precedent to the assertion of a claim under the hit-and- 
run clause of an uninsured motorist provision, is valid 
and reasonable. It is not an impermissible limitation or 
restriction on the insurance coverage required by sec- 
tion 60-509.01, R. R. S. 1943, nor is it in conflict with the 
beneficial public policy of that statute. Grace v. State 
Farm Mut. Auto. Ins. Co. ........ cece cee ee eee 
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Intent. 


Notice of suit or tender of defense is not ordinarily a 
condition precedent to recovery on an indemnity con- 
tract for a liability incurred or determined in a prior 
action against the indemnitee. Insurance Co. of North 
America v. Hawkins ........... 0.0.0. eee eee eee eee 
In the absence of notice or tender of defense, the amount 
to be indemnified is a question of fact. Insurance Co. 
of North America v. Hawkins ..........-......eeeeeees 
A policy of insurance cannot be altered or modified 
without consent of the insured. Ruby Coop. Co. v. 
Farmers Elevator Mut. Ins. Co. ..............-e eee ee 
In fixing an attorney’s fee allowed by statute to an in- 
surance policy beneficiary, factors which may be con- 
sidered by the court include the amount involved, re- 
sponsibility assumed, questions of law raised, time and 
labor necessarily required in performance of duty, re- 
sult of service performed, and professional diligence 
and skill exhibited. § 44-359, R. R. S. 1943. Ruby Coop. 
Co. v. Farmers Elevator Mut. Ins. Co. ................ 
The reasonable sum allowed as attorney’s fee under the 
statute to a beneficiary suing to collect insurance pro- 
ceeds has no relation to the fee contracted for on a con- 
tingency basis. § 44-359, R. R. S. 1943. Ruby Coop. Co. 
v. Farmers Elevator Mut. Ins. Co. .................04. 
Where an insurer, in an action against it on a policy of 
insurance, makes a tender of payment under the provi- 
sions of section 44-359, R. R. S. 1943, the plaintiff is not 
entitled to an attorney’s fee under the provisions of that 
statute unless he obtains judgment for more than the 
amount offered. Wendt v. Cavalier Ins. Corp.......... 
An insurance policy should be interpreted in accordance 
with reasonable expectations of the insured at the time 
of the contract. Neal v. St. Paul Fire & Marine Ins. Co. 
A contract of insurance should be given a reasonable 
construction so as to effectuate the purpose for which it 
was made. In cases of doubt, it is to be liberally con- 
strued in favor of the insured. Neal v. St. Paul Fire & 
Marine Ins. (Co) 153 6606s senna ietrecs eka cde g bee eiaeiee's 


Evidence of other crimes, similar to that charged, is 
relevant and admissible when it tends to prove a par- 
ticular criminal intent which is necessary to constitute 
the crime charged or where there is some legal connec- 
tion between the two upon which it can be said that one 
tends to establish the other or some essential fact in 
issue. ‘State v.-Siers osc cewaa Sectre ee ees anes ees c 
Evidence of similar offenses is admissible where an 
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element of the crime charged is motive, criminal in- 
tent, or guilty knowledge. State v. Pratt .............. 
The courts with practical unanimity agree that the use 
of the technical word exception or reservation will not 
be allowed to control the manifest intent of the parties, 
but that such words will be given a fair and reason- 
able interpretation looking to the intention of the parties, 
which is to be sought from a reading of the entire in- 
strument, and, when their intention is determined, it 
will be given effect, provided no settled rules of law are 
thereby violated. Bode v. Flobert Industries, Inc. ..... 
No implied contract may be found unless the evidence 
shows mutuality of intent. Alward v. United Mineral 
Products CO siie os 5 seis wg isie cine siaelaiste ad Stew eee as eae tees 
In construing a contract, it is the expressed intention of 
the parties, which they manifest by their words and 
acts, which is controlling. Janssen v. Hamblet........ 
Evidence of other crimes is admissible where relevant 
and competent as proof of intent. State v. Eynon..... 
An assault with intent to commit rape is not an essen- 
tial element of the crime of burglary with intent to 
commit rape. The crime of burglary with intent to 
commit rape is complete when the entry is made with 
the necessary intent. State v. Eynon...............005 


Jails and Jailors. 


1. 


Joinder. 


i 


When a county and a city unite in the construction and 
maintenance of a jail, as is true in this instance, the 
cost of maintenance shall be divided equally except for 
the cost of providing food for prisoners. State v. Towle 
The expense of lodging, including the outlay for guards, 
laundry, lights, etc., is not a cost incident to confine- 
ment. State v. Towle .......... cece cece cece eee eee 


Two or more offenses may be charged in the same 
information if both are of the same or similar character. 
State: Vv. Nance 5650s. os sisic sled awe cst ee ea eels 
Severance of counts in a criminal case is a matter 
directed to the sound discretion of the trial court, and 
no ruling thereon will be disturbed on appeal in the 
absence of a showing of prejudice to the defendant. 
State: VONAanGe ois nhs Biaile Sale denedeane © Laer 3 ha 
The mere claim that defenses of codefendants are an- 
tagonistic is insufficient reason to grant separate trials 
where the charges against all the defendants result 
from the same series of acts and would be proved by 
similar evidence. State v. Pelton ..................... 
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The fact that one defendant wishes to use the other as a 
witness does not of itself entitle him to a separate trial. 
State: viiPEltoOn: yey 420. foes eins So da atid eee eee wee 


It is not proper for a trial judge to permit the with- 
drawal of a plea of guilty unless such withdrawal is 
necessary to correct a manifest injustice. State v. 
Blankenbaker 2 2:55 5 poche we niga ee P04 eae 
While this court has recognized that all participants in 
one crime, or series or related crimes, should be sen- 
tenced, if possible, by the same judge, we have declined 
to make this a rule which is mandatory under all cir- 
cumstances. State v. Westerlund ..................... 


Judgments. 


1. 


A judgment will not be reversed for error in an eviden- 
tiary ruling if there was no prejudice to any substantial 
right of the defendant and the record as a whole shows 
the error was harmless beyond a reasonable doubt. 
State: -VieSiIMS oi oon ence heals eine esha eee ee 
The judgment of the trial court in an action at law 
where a jury has been waived has the effect of a ver- 
dict of a jury and it will not be set aside on appeal un- 
less clearly wrong. J. P. Theisen & Sons v. Aksarben 
Contracting Corp. .... 0... cece cece ence cee een e eens 
Mickelson & Mickelson Hay Contractors v. Christensen 
Insurance Co. of North America v. Hawkins ........... 
Schuler-Olsen Ranches, Inc. v. Garvin .............06. 
Indispensable parties to a suit are those who have such 
an interest in the controversy that the court cannot 
render judgment without affecting their interest. Bury 
v. Action Enterprises, Inc. .......... ce ccc eee eee eee 
A judgment must respond to the pleadings. Alexander 
v. School Dist. NO.17 «0... cece ete e eens 
The decision of a trial court in awarding child support 
will not be disturbed on appeal unless it appears that 
the court abused its discretion. Mangum v. Mangum . 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the 
rights of the prisoner such as to render the judgment 
void or voidable under the Constitution of this state or 
the Constitution of the United States. State v. Walker . 
Where a civil case has been tried in the District Court 
on appeal from the county court de novo on the record 
pursuant to section 24-541, R. R. 8S. 1943, the Supreme 
Court on appeal examines the evidence and the record. 
The judgment of the District Court on the facts will not 


955 


412 


344 


664 


38 


251 


350 


381 


956 


10. 


11. 


12. 


13. 


14. 


15. 


INDEX [VOL. 197 


be set aside if there is sufficient competent evidence to 
support it. Fauss Constr., Inc. v. City of Hooper ...... 
In determining the sufficiency of the evidence to sus- 
tain a judgment, that evidence must be considered 
most favorably to the successful party, and he is en- 
titled to the benefit of any reasonable inferences de- 
rived from it. White Motor Credit Corp. v. Sapp Bros. 
Truck Plaza, INC. ecc.cicc eee vin eid ein Welaueele ere wis eels bade’ 
After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment 
except for the reasons stated and within the time limited 
in section 25-2001, R. R. S. 1943. Lienemann v. Liene- 
MANN: Fo crsec. cylinder dhe bela twe Pe oad cen acsecameeyedte 
An order sustaining a motion to strike an allegation 
from a pleading, without further judicial action, is not 
a final order and is not appealable. Gilbert v. Vogler 
Parties are bound by stipulations voluntarily made, 
and relief from such stipulations after judgment is war- 
ranted only under exceptional circumstances. State v. 
Wells hs see biG oe ae daa hoe aids eadhaa ae eee 
A person convicted of a felony and represented by coun- 
sel cannot, as a matter of right, insist on being present 
in court either at the time of the filing, the argu- 
ment, or the ruling upon his motion for a new trial. 
State Vi WES icin. sentient ewes seg oa eee ess 
Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the contro- 
versy, but also have an interest of such a nature that a 
final decree cannot be made without affecting their 
rights, or leaving the controversy in such a condition 
that its final determination may be wholly inconsistent 
with equity and good conscience. Shepoka v. Knopik .. 
In the case of a prisoner held pursuant to a judgment 
of conviction, habeas corpus is available as a remedy 
only upon a showing that the judgment, sentence, and 
commitment are void. Pruitt v. Parratt.............. 
Persons lawfully convicted of crime are excepted from 
the benefits of the statutory right to a writ of habeas 
corpus. Pruitt v. Parratt ........... 0.6 cece eee eee eee 


Jurisdiction. 


The District Court may properly refuse to waive jurisdic- 
tion over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. 8. 1943, 
and 43-202.01, R. S. Supp., 1974, and where it makes a 
statement of its findings which provides sufficient speci- 
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Jury. 


ficity to permit meaningful review by this court. State 
V; SlOWart)..c3 cco cc meee mney Cee ns Reese oad 


In determining the sufficiency of evidence to sustain a 
conviction in a criminal prosecution, it is not the prov- 
ince of this court to resolve conflicts in the evidence, 
pass on the credibility of witnesses, determine the plau- 
sibility of explanations, or weigh the evidence. Such 
matters are for the jury. State v. Edwards ........... 
The verdict of a jury must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the 
State, to support it. State v. Edwards................. 
Jury sentencing in a capital case is not constitutionally 
required. State v. Simants ........... 0... cece eee eee 
A verdict by a jury based upon conflicting evidence 
will not be set aside on appeal unless it is clearly wrong. 
Grady v. Denbeck ........... cc cece eens ee cette eeeenee 
Venue is a jurisdictional fact and the Constitution of 
Nebraska, Article I, section 11, and statute, section 29- 
1301, R. R. S. 1948, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury in 
the county where the alleged offense was committed. 
State v. Liberator .... 0... ccc ce cece eee eee 


Labor and Labor Relations. 


Leases. 


Supervisory or managerial personnel may not enter into 


a bargaining unit with rank and file employees and 
may not retain the same bargaining agent. Nebraska 
Assn. of Pub. Emp. v. Nebraska Game & Parks Com- 
MISSION: 66 2 nee aes otlnge Cakes eae ek See eA 


An outstanding leasehold interest is an encumbrance and 


is within a covenant against encumbrances. Schuler- 
Olsen Ranches, Inc. v. Garvin ......... 2... cece eee eee 


Legislature. 


1. 


The Legislature will be presumed to have known pre- 
existing law when it enacted an amendment to a statute. 
King v. School Dist. of Omaha................. 2.000003. 
The provisions of section 55-160, R. R. S. 1943, Srouiding 
a leave of absence for emergency National Guard duty, 
and for receipt by the guardsman of that portion of his 
public salary during such duty as will equal any loss 
suffered by him, is a separate and distinct provision 
from other leaves of absence provided in said statute 
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and has application and effect exclusive of such other 
leave provisions. King v. School Dist. of Omaha ...... 
The definition of aggravating factors in section 29-2523, 
R. R. S. 1943, will be construed so as not to overlap, 
that is, the same essential facts should not be construed 
to constitute two or more aggravating circumstances. 
It is the apparent legislative purpose that each of the 
definitions convey a different concept. State v. Rust.. 
Penal statutes should be construed so as to give effect 
to the plain meaning of the words employed, and where 
of doubtful meaning, or application, the court should 
adopt the sense that best harmonizes with the context 
and the apparent policy and objects of the Legislature. 
State vi HOltand sé. isi siicsic esc n sis eee oie BAER Rha oie NSE He 
The habitual criminal statute represents a legislative 
determination that the repetition of criminal conduct 
justifies and warrants greater punishment than ordi- 
narily would be considered. State v. Goodloe ......... 
The fixing of boundaries of a political subdivision of a 
state into counties or districts for public purposes is a 
legislative function. Barnett v. Boyle ................. 
The formation of representative districts in state govern- 
ment is normally a legislative function. Barnett v. 
Byles ic afiieieie's cP oe ayes aiecein ce dias seed a sine TE eee eo 
There is no constitutional due process requirement of 
notice and hearing applicable to legislative matters. 
Barnett v. Boyle: 3s cece ects ees 60 oe Saeco ds 
In changing from an election-at-large to an election by 
district system, the Legislature may provide for stag- 
gered terms and allow incumbent members of a board 
of education to serve until their terms expire. Such 
legislation does not create an invidious discrimination 
between classifications of voters and does not deny the 
equal protection of the laws to electors in odd-num- 
bered districts who will be represented by hold-over 
members of the board of education during the trans- 
ition period. Barnett v. Boyle ................. ecco 


Lesser-Included Offenses. 


1. 


3. 


A lesser included offense in one which includes some of 
the elements of the crime charged in the information 
without the addition of any element irrelevant to the 
original charge. State v. Johnsen.................---- 
Assault with intent to inflict great bodily injury is in- 
cluded within a charge of stabbing with intent to wound 
or maim. State v. Johnsen ............... cece eee eee 
A lesser included offense is one which is necessarily 
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established by proof of the greater offense. State v. 
COMBO VE oj 15 eh eN a wae dee OS ee ES Be PS Ae 
It is only where a higher crime fully embraces all the 
ingredients of a lesser offense, and when the evidence 
requires it, that an instruction on a lesser-included of- 
fense must be given on request. State v. Shiffbauer ... 


Lessor and Lessee. 


1. 


Liens. 


The possession of an agent or subtenant of the lessee is 
the possession of the lessee. Moritz v.S & H Shopping 
Centers; ING: ce escet gis ache h4 Saw ave Pees be RON 
Assignment by a lessee of an interest in a lease which 
prohibits such assignment without the lessor’s consent 
is ineffective without such consent. Moritz v. S & H 
Shopping Centers, Inc. ........... 0.0: cece eee ene 
Assignees, and subtenants of the lessee not affected by 
a breach of the lease, are not necessary parties in an 
action of forcible entry and detention brought by the 
lessor against the lessee. Moritz v. S & H Shopping 
Centers, Ine) ..ci essa ecclesia tad bal ee ekoie aes bua lels sale 


A devise of land under condition that the devisee pay 
$2,000 to each of four other persons within 1 year after 
the will is admitted to probate conveys the land in fee 
simple to the devisee subject to liens for the amounts 
due the four other persons, and a breach of the condi- 
tion does not work a forfeiture of the estate of the de- 
visee. Miller v. Miller ...... 2.0... ccc ccc cece ence ene 
As a general rule the tender of the exact sum due upon 
a mortgage debt upon the ‘‘law day’ in accordance 
with the terms of the instrument operates to discharge 
the mortgage lien. Mr. U Inc. v. Mobile Oil Corp. ..... 
Where a discharge of the lien results in the discharge 
of the debt the court may refuse to discharge the lien. 
Mr. U Inc. v. Mobile Oil Corp. .................00000005 


Limitations, Statute of. 


1. 


Section 29-110, R. R. S. 1943, is a statute of limita- 
tions. The provision therein for issuance of an arrest 
warrant is not a condition precedent to a prosecution. 
State v cByNOn «ic. cecs ges one pate toe eee eg he eed 
The limitation provided by section 48-137, R. R. 8. 1943, 
starts to run from the time it becomes reasonaly ap- 
parent that a compensable claim exists. Novak v. Tri- 
angle: Steel:Co. sia a. e naea’s beens a bare eeeee eee Ved 4 
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The term ‘‘primary activities’’ in section 28-964.03, R. 
R. S. 1948, means only activities conducted for charitable 
and community betterment purposes other than the or- 
ganization and operation of a lottery. State v. City 
Bétterment: Corp: .2) oe ted cal sealant ess 
An organization whose only activities have been the or- 
ganization and operation of a lottery is not an organiza- 
tion whose primary activities are conducted for char- 
itable or community betterment purposes within the 
meaning of section 28-964.03, R. R. S. 1943. State v. 
City Betterment Corp. .......... 0. cc cece cence ene eee 
The word ‘‘proceeds’”’ in Article III, section 24, Consti- 
tution of Nebraska, and in section 28-964.03, R. R. S. 
1943, means net proceeds. Reasonable and necessary 
expenses incident to the organization and operation of a 
lottery may be paid from lottery proceeds. State v. 
City Betterment Corp. .......... 2. ccc cece eee e eens 
Under Article III, section 24, Constitution of Nebraska, 
the word ‘‘promoter’’ of a lottery means only the per- 
sons or organizations legally responsible for conducting 
the lottery. State v. City Betterment Corp. ........... 


Manslaughter. 
Manslaughter is the killing of another without malice, 


Marriage. 
1. 


either upon a sudden quarrel or unintentionally while 
the slayer is in the commission of some unlawful act. 
State: v:. Walker ‘2.2 cess snopes ed aeiek e154 bode 8 


Marriage is generally considered a civil contract dif- 
fering in notable respects from ordinary contracts, but 
it is also and specially a status or personal relation in 
which the state is deeply concerned and over which the 
state exercises exclusive dominion. Buchholz v. Buch- 
NOlZ Ges heb A ae Se Ee ke ee Pee als a Sadia ea aes 
A married person’s interest in the marital status is not 
a property right. Buchholz v. Buchholz ............... 
A state has plenary power to fix conditions under which 
the marital status may be created or terminated. 
Buchholz v. Buchholz ........... 220. e cece cece cece 
Vested rights may be impaired with due process of law 
under many circumstances. The state's inherent sov- 
ereign power includes the so-called police power right 
to interfere with vested property rights whenever rea- 
sonably necessary to the protection of the health, safety, 
morals, and general well-being of the people. Buchholz 
Ve -Buchhol? iccno shack ose baw nee aen estes pens 
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The Nebraska divorce laws do not discriminate against 
either party to a marriage. Buchholz v. Buchholz..... 
The Nebraska divorce laws are not unconstitutional 
under the due process or equal protection clauses of the 
United States and Nebraska Constitutions. Buchholz v. 
Bu Chhol 2) 5224-55 tists tena ale Wk lee atue Saag e PR AE Ee 


Mechanic’s Liens. 


When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an in- 
dependent conclusion without reference to the findings 
of the District Court. Where in such a case the trial 
court has made a personal examination of the physical 
facts, and where, in the same case, the oral evidence in 
respect of material issues is so conflicting that it can- 
not be reconciled, this court will consider the fact that 
such examination was made and that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Bonsall v. Sterrett ................. 


Mental Illness. 


Minors. 


1. 


The fact that a defendant may have some form of mental 
illness or deficiency does not of itself constitute a de- 
fense or establish lack of responsibility. State v. Sim- 
OINS hn tice tee DIRE MEER aT arene eed sae dame wayearerey 


The confession of a minor to the police is admissible in 
evidence when, on the totality of circumstances, it is 
knowingly, intelligently, and voluntarily made. Ordi- 
narily it is not required that the minor be warned that 
he could be prosecuted as an adult, nor that his parents 
be notified prior to taking his statement, for his confes- 
sion to be deemed voluntary. State v. Stewart ........ 

The District Court may properly refuse to waive juris- 
diction over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. S. 1943, and 
43-202.01, R. S. Supp., 1974, and where it makes a state- 
ment of its findings which provides sufficient specificity 
to permit meaningful review by this court. State v. 
St@Wa rt ion sh nega heat ameter go eee a taaeaes 

Subsection (2)(d) of section 29-2523, R. R. S. 1943, should 
be applied as a mitigating circumstance to a 16-year-old 
defendant who has no criminal record nor significant 
history of prior criminal activity. State v. Stewart.... 
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Misdemeanors. 
In criminal misdemeanor cases, appeals to the District 


Mortgages. 
1. 


Court are heard upon the record and the District Court 
is not permitted to receive additional evidence. State 
Vi AOR so urceserent so Bialoden GS diaarelsearante aie eels Miele Pee Gaara 


As a general rule the tender of the exact sum due upon 
a mortgage debt upon the “‘law day’”’ in accordance 
with the terms of the instrument operates to discharge 
the mortgage lien. Mr. U Inc. v. Mobile Oil Corp. ..... 
A tender is more than a mere offer to pay. It is an of- 
fer to perform coupled with the present ability of im- 
mediate performance, so that were it not for the refusal 
of cooperation by the party to whom the tender is made, 
the condition or obligation would be immediately satis- 
fied. Mr. U Inc. v. Mobile Oil Corp. .................-. 
A mortgagor has no cause of action under section 76-255, 
R. R. S. 1943, until there has been full performance of 
the condition of the mortgage. Mr. U Inc. v. Mobile Oil 
CORDS ies Soeis. Rotien wes oearamia hdd oeieinace nas keke as ee ean ea 
Where a discharge of the lien results in the discharge 
of the debt the court may refuse to discharge the lien. 
Mr. U Inc. v. Mobile Oil Corp. ................... 00000 


Motions, Rules, and Orders. 


1. 


When the tenth day for filing a motion for a new trial is 
is a Sunday or a holiday, filing on the next business day 
is within time. State v. Sotelo .....................08. 
Where the evidence offered at the hearing on a motion 
for summary judgment shows there is no genuine issue 
as to any material fact, and the movant is entitled to 
judgment as a matter of law, the motion should be 
sustained. Gerdes v. Spetman ...............ceseeeeee 
The purpose of a motion for summary judgment is to 
pierce the allegations in the pleadings and show that 
the material facts are undisputed and otherwise than 
as alleged. Gerdes v. Spetman..................0005- 
When the allegations of the pleadings have been pierced 
by the movant, and the resistance to the motion fails to 
show that a genuine issue of fact exists, a summary 
judgment should be granted. Gerdes v. Spetman..... 
An order sustaining a motion to strike an allegation 
from a pleading, without further judicial action, is not 
a final order and is not appealable. Gilbert v. Vogler 
A motion for a continuance is addressed to the sound 
discretion of the court, and in the absence of a showing 
of an abuse of discretion, a ruling on a motion for a 
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continuance will not be disturbed on appeal. State v. 
GOOdOG 55:50 Fossa dss Pesta e nant eens d aoa neas cee ts 


Motor Carriers. 


1. 


Although the proposed transfer may tend to enlarge 
competition, proof of public convenience and necessity 
is required only if the transfer involves passenger motor 
carriers. Spector Freight System, Inc. v. Herman 

Bros:,./ ING: ..cdc:jep eel os hen. ds ae ene Hoa eee ee ee ES 
The purpose of regulation of motor carriers by the Pub- 
lic Service Commission is to permit regulated competi- 
tion productive of efficient service at minimum cost. 
Spector Freight System, Inc. v. Herman Bros., Inc. ... 


Motor Vehicles. 


1. 


Where the vision of a driver is obscured, it is his duty 
to stop until visibility is restored or to reduce his speed 
and have his car under such control that he can stop 
immediately if necessary. Green v. Houseworth...... 
Conditions which materially impair or wholly destroy 
visibility impose upon drivers a duty to exercise a 
degree of care commensurate with the surrounding cir- 
cumstances. Green v. Houseworth ................... 
Common law rules of negligence require horseback 
riders to exercise reasonable care to avoid injury from 
motor vehicles on the highway. Mays v. Siekman..... 
AS a general rule it is negligence for the operator of a 
motor vehicle to drive so fast that he cannot stop within 
the range of his vision. Mays v. Siekman............. 
In meeting and passing a horseback rider, or a horse- 
drawn vehicle, a motorist is ordinarily under no obliga- 
tion to stop or to take special steps to avoid a collision 
therewith, unless the horse shows signs of fright or that 
its rider or driver has lost control of it. Mays v. Siek- 
MIVA eed occ Bae S Saha, hs ite Sidecla renee cteeig, Saleen, 9 Ste tee Sa) 
A requirement in an automobile insurance policy that 
there be physical contact of a hit-and-run motor vehicle 
with the insured or the vehicle which the insured is 
occupying at the time of the accident, as a condition 
precedent to the assertion of a claim under the hit-and- 
run clause of an uninsured motorist provision, is valid 
and reasonable. It is not an impermissible limitation 
or restriction on the insurance coverage required by 
section 60-509.01, R. R. S. 1943, nor is it in conflict with 
the beneficial public policy of that statute. Grace v. 
State Farm Mut. Auto. Ins. Co. .........-.... ee eee eee 
The driver of an automobile entering an intersection is 
obligated to look for approaching automobiles and see 
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any vehicle within the radius which denotes the limit of 
danger, and if he fails to see one which is favored over 
him under the rules of the road, he is guilty of negli- 
gence as a matter of law. Bonnes v. Olson ............ 
A traveler on highways may assume, unless and until 
he has warning, notice, or knowledge to the contrary, 
that any other user of the highways will use them in a 
lawful manner, and until he has such warning, notice or 
knowledge, he may govern his acts in accordance with 
such assumption. Bonnes v. Olson.................... 
It is essential to the defense of contributory negligence 
that negligence of the plaintiff be a proximate cause or 
a proximately contributing cause of the injury. Bon- 
NES Vi OMSON! sis esti see-saw SRG Gis rea a ee Sar eeueies 
An officer is entitled to rely on his senses in determining 
whether contraband is present in a vehicle. State v. 
Sotelo: 4s 0.2. oudia dt ek han tage ge ee ease ose 
Any person who drives any motor vehicle in such a 
manner as to indicate an indifferent or wanton disre- 
gard for the safety of persons or property shall be 
deemed to be guilty of reckless driving. § 39-669.01, R. 
R. S. 1943. State v. Kufeldt.......... Neca caiuaun ayer ana aia 
A security agreement noted on the certificate of title 
shall be valid as against the creditors of the debtor 
whether armed with process or not. White Motor Credit 
Corp. v. Sapp Bros. Truck Plaza, Inc. ................+ 


Municipal Corporations. 


1. 


Sanitary sewer connections running from private prop- 
erty to a city or district sewer main are privately owned 
and may not be appropriated or destroyed by the city 
without compensation to the owner. City of Omaha v. 
Matthews iii jciidue bans cose da hdadaeiiaalteete assess 
The right to use district or city sewers is one common 
to all property owners and it cannot be denied un- 
reasonably, arbitrarily, or discriminatorily. City of 
Omaha v. Matthews .......... 0. 0c cece cece eee 
When private property is damaged in the course of a 
public improvement, the owner may seek compensa- 
tion by an action in inverse condemnation or in tort. 
City of Omaha v. Matthews ............... eset eeee 
Cities of the metropolitan class are authorized by stat- 
ute to make and enforce police regulations required for 
the good government, general welfare, health, safety, 
and security of the city and its citizens, including zon- 
ing regulations. Schaffer v. City of Omaha........... 
Generally speaking, any valid or constitutional exer- 
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10. 


11. 


12. 


13. 


14. 


15. 


cise of the police power must reasonably embody one of 
the purposes mentioned. Schaffer v. City of Omaha... 
The Omaha ordinances pertaining to signs appear to be 
reasonable in the light of the public welfare, health, 
safety, and security. Schaffer v. City of Omaha....... 
The adoption of ordinances under the police power is a 
legislative act and the courts cannot interfere with such 
matters by attempting to mandate their adoption or 
amendment. Schaffer v. City of Omaha.............. 
Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances, and a 
legal presumption obtains in their favor unless the con- 
trary appears on the face of the ordinance or is es- 
tablished by clear and unequivocal evidence. Schaf- 
fer v. City of Omaha ..... 2... ce ccc nee 
The burden is upon the party attacking an ordinance to 
show its invalidity by clear and unequivocal evidence 
unless it appears on its face to be so. Schaffer v. City 
Of OM aha 2:26 eas ponte e et et ed AE esd estes adie 
Equitable estoppel is based upon grounds of public pol- 
icy and good faith and is interposed to prevent injustice 
and inequitable consequences. Ordinarily, there must 
be a reliance in good faith upon statements or conduct 
of the party to be estopped and a change of position by 
the party claiming the estoppel to his injury, detriment, 
or prejudice. Breslow v. City of Ralston .............. 


On appeal to this court of an action under the Political 
Subdivisions Tort Claims Act, the findings of a trial 
court will not be disturbed unless clearly wrong. Naber 
v. City of Humboldt .........0 0.2 cee eee 
When a county and a city unite in the construction 
and maintenance of a jail, as is true in this instance, 
the cost of maintenance shall be divided equally except 
for the cost of providing food for prisoners. State v. 
TOWIE: ea sd vl cata w, eae eee eee Seana ah le ears 
The term ‘‘primary activities’ in section 28-964.03, R. 
R. S. 1943, means only activities conducted for charitable 
and community betterment purposes other than the or- 
ganization and operation of a lottery. State v. City 
Betterment Corp. .......... 0. ccc cece ee eet e eee 


An organization whose only activities have been the or- 
ganization and operation of a lottery is not an organiza- 
tion whose primary activities are conducted for chari- 
table or community betterment purposes within the 
meaning of section 28-964.03, R. R. S. 1943. State v. 
City Betterment Corp. ........ 00.00 ce cece eee nee 


In an action involving the disbursement of county funds, 
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the county has a great, if not an exclusive, interest, and 
is a necessary party. Shepoka v. Knopik .............. 
A statute is not to be read as if open to construction as 
a matter of course. Gaughen v. Sloup................ 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legislative 
language. Neither is it within the province of a court to 
read anything plain, direct, and unambiguous out of a 
statute. Gaughen v. Sloup ............... 0.0.0 c cece eee 


National Guard. 


The provisions of section 55-160, R. R. S. 1943, providing a 


leave of absence for emergency National Guard duty, 
and for receipt by the guardsman of that portion of his 
public salary during such duty as will equal any loss 
suffered by him, is a separate and distinct provision 
from other leaves of absence provided in said statute 
and has application and effect exclusive of such other 
leave provisions. King v. School Dist. of Omaha...... 


Negligence. 


1. 


Where the vision of a driver is obscured, it is his duty to 
stop until visibility is restored or to reduce his speed 
and have his car under such control that he can stop 
immediately if necessary. Green v. Houseworth ...... 
Conditions which materially impair or wholly destroy 
visibility impose upon drivers a duty to exercise a 
degree of care commensurate with the surrounding cir- 
cumstances. Green v. Houseworth ................... 
Common law rules of negligence require horseback 
riders to exercise reasonable care to avoid injury from 
motor vehicles on the highway. Mays v. Siekman..... 
As a general rule it is negligence for the operator of a 
motor vehicle to drive so fast that he cannot stop within 
the range of his vision. Mays v. Siekman............. 
In meeting and passing a horseback rider, or a horse- 
drawn vehicle, a motorist is ordinarily under no obliga- 
tion to stop or to take special steps to avoid a collision 
therewith, unless the horse shows signs of fright or that 
its rider or driver has lost control of it. Mays v. Siek- 
MAM ieee Spiele Sa ihe FS ERS eee sh sale sireteee suas 9435 
The driver of an automobile entering an intersection is 
obligated to look for approaching automobiles and see 
any vehicle within the radius which denotes the limit of 
danger, and if he fails to see one which is favored over 
him under the rules of the road, he is guilty of negli- 
gence as a matter of law. Bonnes v. Olson............ 
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New Trial. 
1. 


Notice. 


7. 


10. 


11. 


12. 


A traveler on highways may assume, unless and until 
he has warning, notice, or knowledge to the contrary, 
that any other user of the highways will use them in a 
lawful manner, and until he has such warning, notice or 
knowledge, he may govern his acts in accordance with 
such assumption. Bonnes v. Olson..................-. 
It is essential to the defense of contributory negligence 
that negligence of the plaintiff be a proximate cause or 
a proximately contributing cause of the injury. Bonnes 
VS OISON i -c.3 28 Se etic cut See Shee ee aise 
Any person who drives any motor vehicle in such a 
manner as to indicate an indifferent or wanton disre- 
gard for the safety of persons or property shall be 
deemed to be guilty of reckless driving. § 39-669.01, 
R. R. S. 1943. State v. Kufeldt ............0........... 
If an escrow agent violates instructions or acts negli- 
gently he is ordinarily liable for any loss occasioned by 
his breach of duty. Katleman v. U. S. Communities, 
TINGS eisrcie te Gee end Puede fo ale. ciare hia areas ok 5 Mishine aahaaone 
There is no duty to warn of a known danger. Waegle v. 
Caterpillar Tractor Co. 20.0.0... 0c cece cee eet eee 
Where the existence of a defect in a product is known 
to the claimant prior to an accident and injury, no basis 
for recovery under the doctrine of strict liability in tort 
exists. Waegle v. Caterpillar Tractor Co. ............. 


In criminal cases, alleged errors of the trial court not 
referred to in the motion for a new trial will not be con- 
sidered on appeal. State v. Siers.................0.0-, 
When the tenth day for filing a motion for a new trial is 
a Sunday or a holiday, filing on the next business day is 
within time. State v. Sotelo .........0..........0..000- 
Alleged errors not brought to the attention of the trial 
judge in any way in a motion for new trial are not en- 
titled to be considered or reviewed by this court. State 
v. Cinema 16, Inc.............. bibatiea stomata. audit rtecavane carats 


Notice of suit or tender of defense is not ordinarily a 
condition precedent to recovery on an indemnity con- 
tract for a liability incurred or determined in a prior 
action against the indemnitee. Insurance Co. of North 
America Vv. Hawkins ............ ccc eee eee eee eae 
In the absence of notice or tender of defense, the 
amount to be indemnified is a question of fact. Insur- 
ance Co. of North America v. Hawkins ................ 
The notice required by section 79-1254, R. S. Supp., 1975, 
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may be remedied by amendment if defective and where 
there is no prejudice to the parties involved an objec- 
tion based on the original notice is without merit. Alex- 
ander v. School Dist. NO. 17 ..... 0... cece eee e eee eee 


Participation in the hearing required under section 79- 
1254, R. S. Supp., 1975, is ordinarily a waiver of any de- 
fect in the notice of the hearing. Alexander v. School 
DIStiNO21T fac sies si ae eee ee snes WN oA eee a 


Any person who has notice of a public meeting and at- 
tends the meeting but fails to object at the meeting to 
the failure of the public body to give ‘‘publicized no- 
tice’’ of the meeting as required by, section 84-1411, 
R. S. Supp., 1976, waives his right to object at a later 
date to formal action taken at the meeting on the ground 
that the public body failed to give the notice required 
by the statute. Alexander v. School Dist. No. 17....... 


A collecting bank has the duty of making presentment, 
but is not ordered or authorized to pay the instrument 


‘out of the drawer’s account. It must exercise ordinary 


care in presenting an item, in sending notice of dis- 
honor or nonpayment, and in returning an unpaid item. 
Berman v. United States Nat. Bank ................... 


In an appeal! from an award of appraisers in a condem- 
nation proceeding, the party appealing shall within 30 
days after the filing of the award file a notice of appeal 
and serve a copy of the same upon all parties bound by 
the award. These provisions are mandatory and are in 
addition to the undertaking required by section 76-716, 
R. R. S. 1943. Kracman v. Nebraska P. P. Dist........ 


A secured party has a duty to provide the debtor with 
reasonable notice of the intended disposition. First 
Nat. Bank of Bellevue v. Rose ....................00005- 


The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. First Nat. Bank of Belle- 
VUC Vi ROSC te cccbe oe y ihe ein tore ole De rede we Ee eevee PD 


A debtor must be given reasonable notice of an intended 
disposition of collateral which will provide him with 
sufficient time to take appropriate steps to protect his 
interest in the collateral, and ordinarily a minimum of 
3 business days is required. First Nat. Bank of Belle- 
VUC-V. ROSC iii gd 8055 cS Oto esd ORE Sa Ee Bae BS 


In determining the sufficiency of the notice a statute 
must of necessity be examined in the light of the con- 
duct with which defendant is charged. State v. Shiff- 
DaUEP oes ehh tig Sos eee dates Boa ees 8 Lee Paes 


251 


251 


251 


268 


301 


392 


392 


392 


VOL. 197] INDEX 


Offer of Proof. 


Where on objection of ruling excluding evidence is 
made, an offer of proof is generally a prerequisite to 
review on appeal unless it is apparent from the context 
within which the question was asked that the answer 
would have been material and competent. State v. 
HRonvilles ics 2. %seteng dake Vets inthe Rea By ee se eS 


Ordinances. 


1. 


The Omaha ordinances pertaining to signs appear to be 
reasonable in the light of the public welfare, health, 
safety, and security. Schaffer v. City of Omaha....... 
The adoption of ordinances under the police power is a 
legislative act and the courts cannot interfere with such 
matters by attempting to mandate their adoption or 
amendment. Schaffer v. City of Omaha.............. 
Municipal corporations are prima facie the judges of 
the necessity and reasonabless of ordinances, and a 
legal presumption obtains in their favor unless the con- 
trary appears on the face of the ordinance or is estab- 
lished by clear and unequivocal evidence. Schaffer v. 
City: Of Omaha. i. a 2..c2.5.8 3s feed bak acta de a ks wie 
The burden is upon the party attacking an ordinance to 
show its invalidity by clear and unequivocal evidence 
unless it appears on its face to be so. Schaffer v. City 
OP OMAN 66.6 5 keds hee hpee a testdigss prec eceeee NS Vee Seen 


Parent and Child. 


1. 


The discretion of the trial court with respect to award- 
ing or changing the custody of minor children is subject 
to review, but the determination of the court will not 
ordinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. Stecker v. Stecker .............. ccc e ee eeeeeee 
Schmer v. Schmer ........ 0.0... cc cece eee eee e eens 
Findings of fact made by a Juvenile Court are accorded 
great weight on appeal because of the trial court’s op- 
portunity to hear and observe the parties and witnesses. 
State v. Sperling ..... 0.0.0... 0. cece cee cece eens 
Parental rights may be terminated under section 43- 
209(5), R. S. Supp., 1976, when the parent is found to be 
unable to discharge responsibilities because of mental 
illness or deficiency, and there are reasonable grounds 
to believe such condition will continue for a prolonged 
and indeterminate period. State v. Sperling .......... 
The right of a parent to maintain the custody of his 
children is a natural, but not an inalienable, right, and 
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the public has a paramount interest in the protection of 
the rights of the children. State v. Tibbs.............. 
An appeal of a case brought under Chapter 43, article 2, 
R. R. S. 1943, is heard in this court by trial de novo 
upon the record, although the findings of fact made by 
the trial court will be accorded great weight because 
the trial court heard and observed the parties and the 
witnesses. State v. Tibbs ......... 0.0... cee cece eee eee 
A decree fixing custody of a minor child will not be 
modified unless there has been a change of circum- 
stances indicating that the person having custody is 
unfit for that purpose or that the best interests of the 
child require such action. Bartley v. Bartley ......... 
While adultery does not, as a matter of law, deprive a 
parent of the custody of a minor child, it is a factor 
which may properly be considered by the trial court in 
determining what is in the best interest of the child. 
This is particularly true when the parent cohabits out 
of wedlock in the home where the child lives. Bartley 
Ve-Bartléy fijoteis hee ine aaa tet Fa ee Ee tee ween 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and all attendant circumstances must be con- 
sidered. Mangum v. Mangum ............065eseeeeee 
The decision of a trial court in awarding child support 
will not be disturbed on appeal unless it appears that 
the court abused its discretion. Mangum v. Mangum 
The confession of a minor to the police is admissible in 
evidence when, on the totality of circumstances, it is 
knowingly, intelligently, and voluntarily made. Ordi- 
narily it is not required that the ininor be warned that 
he could be prosecuted as an adult, nor that his parents 
be notified prior to taking his statement, for his confes- 
sion to be deemed voluntary. State v. Stewart ........ 
A mother and father have an equal and joint right to 
the custody of their children, and custody shall be de- 
termined on the basis of the best interests of the child. 
Boroff v. Boroff ........ ccc csc cece cence never ees enenenes 
Although the wishes of a child who has reached suffi- 
cient age, and has the ability to express an intelligent 
preference, are entitled to consideration, the wishes of 
the child are not controlling in regard to custody. Bor- 
Off Ve -BOTOLE 6 jive notes eth oa Billevaid eek Mae Ade Pe RAE EES 
Although it is generally sound public policy to keep the 
children together when possible, considerations of pub- 
lic policy do not, in all cases, prevent the splitting of 
the custody of children when a marriage is dissolved. 
Boroff vs Borotl scsi. stage ces ee Be de eee ete adit 
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A court shall not give performance to either parent 
based on the sex of the parent and no presumption 
shall exist that either parent is more fit to have custody 
of the children than the other. § 42-364(2), R. S. Supp., 
1976. Boroff v. Boroff ........... 20.00... eee cee eee ee 641 
This court has the power to modify awards granting 
custody of children to a parent, as divorce actions 
are tried de novo by this court on appeal. Boroff v. 
BOPott onc shite ae ete tenas nese e ie sase eee! 641 
When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified, including placing the minor children in 
court custody if their welfare so requires. Custody and 
visitation of minor children shail be determined on the 
basis of their best interests. Subsequent changes may 
be made by the court when required after notice and 
hearing. § 42-364, R. S. Supp., 1974. Brandl v. Brandl 778 
During the pendency of dissolution proceedings the 
court may enter ex parte orders determining temporary 
custody of minor children. Brandl v. Brandl.......... 778 
The doctrine of Benson v. Benson, 190 Neb. 87, 206 N. W. 
2d 51, which permits the court to act summarily in 
child custody matters in the best interests of the chil- 
dren, applies only where the court has previously 
placed the children in court custody. Brandl v. Brandl 778 
In determining the question of who should have the care 
and custody of a child upon dissolution of marriage, the 
paramount consideration must be the best interests and 
welfare of the child. Schmer v. Schmer............... . 800 
Under our former statute, a child not living with his 
parent is not conclusively presumed to be dependent 
on his deceased parent but must prove such to be the 
fact. James v. Rainchief Constr. Co. ................. 818 
Our former statute provided that a partial dependent 
was entitled to compensation benefits only in the pro- 
portion which the amount contributed bore to the total 
wages of the deceased. James v. Rainchief Constr. Co. 818 
Where a deceased father had partially contributed to 
the support of a child residing with a former wife, such 
child was a partial dependent. James v. Rainchief 
Constr Coe 2.65 dig heed alien gee PE ae ed ones Gans 818 
In determining the amount which an obligor should be 
required to pay to discharge his duty of support under 
the Revised Uniform Reciprocal Enforcement of Sup- 
port Act, the tria] court must consider the ability of the 
obligor to contribute to the support of the dependent. 
Chisholm v. Chisholm ............. 0... cece cece eae 828 
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Parol Agreements. 


Parties. 


1. 


A written executory contract may be modified by the par- 
ties thereto at any time after its execution and before a 
breach has occurred, without any new consideration; 
and the terms of a written executory contract may be 
changed by a subsequent parol agreement before a 
breach thereof. W. Wright, Inc. v. Korshoj Corp. ..... 


The Nebraska Workmen’s Compensation Act bars an 
action by a third party tort-feasor against an employer 
for contribution or indemnity based on a claim arising 
from the injury. Vangreen v. Interstate Machinery & 
SUPPLY: COj er csivigc sawed heatiesatn ee atin goa ge Se eee ees 
Indispensable parties to a suit are those who have such 
an interest in the controversy that the court cannot ren- 
der judgment without affecting their interest. Bury v. 
Action Enterprises, Inc. ..........-.. esse cece eee 
The District Court may determine any controversy be- 
tween parties before it when it can be done without 
prejudice to the rights of others and need bring in other 
parties only when a determination of the controversy 
cannot be had without their presence. Bury v. Action 
Entérprises Ines sic ieee tet ie ave Pe eee eae 
An action in forcible entry and detainer will lie against 
a lessee not in actual physical possession of the leased 
property. Moritz v. S & H Shopping Centers, Inc...... 
Assignees, and subtenants of the lessee not affected by 
a breach of the lease, are not necessary parties in an 
action of forcible entry and detention brought by the 
lessor against the lessee. Moritz v. S & H Shopping 
Centers, ING. 3.5 ice at ete ie tedlentio gs Jiu ald aa we AAR 
A witness, not a party to a suit, is entitled to receive 
witness fees. Nebraska Im-Pruv-All, Inc. v. Sass ..... 
The general rule is that a plaintiff in a class action 
must have an interest in the controversy common with 
those for whom he sues and there must be that unity of 
interest between them that the action might be brought 
by them jointly. Persons having an interest adverse to 
those of parties purported to be represented cannot 
maintain a representative or class suit on behalf of the 
latter. Kosowski v. City Betterment Corp. ............ 
The principal parties to a third-party creditor-benefici- 
ary contract can rescind the contract or release one 
another from their obligations thereunder to the credi- 
tor-beneficiary if the rescission or release precedes the 
creditor-beneficiary’s acceptance of the contract or 
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10. 


11. 


12. 


change of position in reliance thereon. Mid-Continent 
Properties, Inc. v. Pflug ........... 0. cece cece eee 
When declaratory relief is sought, all persons shall be 
made parties who have or claim any interest which 
would be affected by the declaration. Shepoka v. Kno- 
Dike cue Rhos pits eae petal gh Peas tee about 
In declaratory judgment actions, the presence of neces- 
sary parties is a jurisdictional matter, and one which 
the parties cannot waive. Shepoka v. Knopik ......... 
Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the controversy, 
but also have an interest of such a nature that a final 
decree cannot be made without affecting their rights, 
or leaving the controversy in such a condition that its 
final determination may be wholly inconsistent with 
equity and good conscience. Shepoka v. Knopik....... 
In an action involving the disbursement of county funds, 
the county has a great, if not an exclusive, interest, 
and is a necessary party. Shepoka v. Knopik......... 


Partnership. 


1. 


Penalties. 
1. 


Under both statutory and case law in Nebraska, a part- 
nership has long been considered as an entity separate 
and apart from the individual partners. State v. Siers 
In Nebraska, both by statutory interpretation and by 
our adoption of the legal entity theory of partnerships, 
a partner may be prosecuted for the embezzlement of 
partnership property. State v. Siers.................. 


Ordinarily a sum paid in part performance of a con- 
tract, with a provision that it shall be forfeited in the 
event of a default, if not excessive, and if the actual 
damages are not calculable in advance, will be regarded 
as liquidated damages. Bando v. Cole................ 
A liquidated damages provision is enforceable if the 
amount stipulated is either a reasonable estimate of the 
probable damages or is reasonably proportionate to the 
actual damages caused by the breach. Bando v. Cole 


Perpetuities. 


1. 


No future interest or estate is good unless it must vest, 
if at all, not later than 21 years after some life in being 
at the creation of the interest. Gade v. Descendants of 
UTC) Pajocaceaeaterese oe tedyetn Ah ANE Misdneimlor ey eed atel otha ys'enunans 


‘Future interests created by will are measured by lives 


in being at the testator’s death, rather than at the time 
the will was executed. Gade v. Descendants of Unitt .. 
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Contingent future interests are subject to the rule 
against perpetuities but vested interests are not. Gade 
v. Descendents of Unitt ........... cece eee eee eee 


Plea Bargaining. 


1. 


Pleadings. 
1. 


It is not proper for a trial judge to permit the with- 
drawal of a plea of guilty unless such withdrawal is 
necessary to correct a manifest injustice. State v. 
Blankenbaker: .0: 9565 214d eed scot: be eho hee mess 
A criminal defendant has no absolute right to have his 
guilty plea accepted, and the trial court may reject 
such a plea in the exercise of sound discretion. State 
Vi St wart 26058 ess G eh on ba edad elas pee es 
The trial court is afforded a large measure of discre- 
tion in deciding whether or not to accept plea bargain 
arrangements. State v. Stewart ..............0.00 000s 


A judgment must respond to the pleadings. Alexander 
v. School Dist: NO..17 6... c.oc2at tea dase Bee ee A Sie ese 
Where the evidence offered at the hearing on a motion 
for summary judgment shows there is no genuine issue 
as to any material facts, and the movant is entitled 
to judgment as a matter of law, the motion should be 
sustained. Gerdes v. Spetman............... 0.000 e eee 
The purpose of a motion for summary judgment is to 
pierce the allegations in the pleadings and show that 
the material facts are undisputed and otherwise than 
as alleged. Gerdes v. Spetman ...................005. 
When the allegations of the pleadings have been pierced 
by the movant, and the resistance to the motion fails 
to show that a genuine issue of fact exists, a summary 
judgment should be granted. Gerdes v. Spetman..... 
When a defendant in replevin denies plaintiff's title and 
right of possession of property and pleads the right of 
possession thereof in himself and prays a return of the 
property, proof of demand before the bringing of the 
action is unnecessary. The general rule is that de- 
mand is not required where it would be futile. White 
Motor Credit Corp. v. Sapp Bros. Truck Plaza, Inc..... 
An order sustaining a motion to strike an allegation 
from a pleading, without further judicial action, is not a 
final order and is not appealable. Gilbert v. Vogler ... 
A genera] demurrer admits all the allegations of fact of 
the pleading to which it is addressed, which are issuable, 
relevant, material, and well-pleaded. Gilbert v. Vogler 
In actions not involving a prayer for extraordinary 
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10. 


11. 


12. 


13. 


14. 


15. 


remedies, pleadings are to be construed liberally in 
favor of the pleader. Gilbert v. Vogler................ 
The filing of a demurrer to a petition is a waiver of the 
right to insist that the allegations thereof be made 
more definite and certain. Gilbert v. Vogler .......... 
In an action to recover damages sustained on account 
of wrongful death, allegations of plaintiff's capacity to 
sue, death of a person caused by the wrongful act, 
neglect, or default of the defendant, and the identity 
of next of kin and that they sustained damage from such 
wrongful death sufficiently state a cause of action. 
Gilbert v. Vogler ......... 0... c ccc cee eee ete eee 
In the absence of the common law or statutes of any 
other jurisdiction in the United States being pleaded 
and presented this court will presume the common law 
or statutes of such other jurisdiction to be the same as 
ours. State v. Addison ........... 0.0... cee e eee eee 
In a proper case, the application of the parol evidence 
rule may be decided upon a demurrer raising the ques- 
tion of whether a petition states a cause of action. Al- 
legations of fact, which are legally ineffective, although 
admitted by the demurrer, must be disregarded. 
Traudt v. Nebraska P. P. Dist. .................0.0...0.- 
When an employee knows that an injury has occurred 
and that disability therefrom was due to his employ- 
ment, the period for making claim and filing action is 
not extended even though he was ignorant of the appli- 
cation of the Workmen's Compensation Act to his situa- 
tion. Novak v. Triangle Steel Co. ................ 0000 
A mistake of law is no more an excuse in connection 
with a late compensation claim than anywhere else, 
unless expressly made so by statute. Novak v. Tri- 
angle: Stéel Co. .ccs certs sone edd Males ees bale ded nets 
The limitation provided by section 48-137, R. R. 8. 1943, 
starts to run from the time it becomes reasonably ap- 
parent that a compensable claim exists. Novak v. Tri- 
angle: Steel. Co:.ca sycaas i dtad Aids ee ed eeae dasa aadee 


Police Officers and Sheriffs. 


In Nebraska an accomplice in a robbery is not account- 


able for felony murder in the death of one of his fellow 
participants who is shot and killed by the police during 
the robbery or during flight. State v. Rust ............ 


Political Subdivisions. 


1. 


On appeal to this court of an action under the Political 
Subdivisions Tort Claims Act, the findings of a trial 
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court will not be disturbed unless clearly wrong. Naber 
v. City of Humboldt ............ 0... eee eee eee 
The fixing of boundaries of a political subdivision of a 
state into counties or districts for public purposes is a 
legislative function. Barnett v. Boyle ................. 
The formation of representative districts in state govern- 
ment is normally a legislative function. Barnett v. 
BOYylOs o2 Pei yb < Sse ietoerl Ve Mee a ade Cae eee cete 


Post Conviction. 


1. 


In a post conviction proceeding where the evidence es- 
tablishes a denial or infringement of the right to counsel 
which occurred only at the appeal stage of the former 
criminal proceedings, the District Court has jurisdiction 
and power to grant a new direct appeal without grant- 
ing a new trial or setting aside the original conviction 
and sentence. State v. Blunt ............. 0.002.000.0005 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of the rights 
of the prisoner such as to render the judgment void or 
voidable under the Constitution of this state or the Con- 
stitution of the United States. State v. Walker........ 
Matters relating to sentences imposed within statutory 
limits are not a basis for post conviction relief. State 
Mi Wal @ rift Gita iad Sadi asthe 8a led Tae ata an Shee dete 
Where a sentence is imposed within prescribed statu- 
tory limits, the validity of the sentence is not a matter 
of post conviction relief. State v. Rivera .............. 


Presentence Reports. 


Section 29-2261, R. R. S. 1948, does not require a second, 
or successive, presentence investigation before an or- 
der revoking probation is entered where a presentence 
investigation was made and considered following the 
original conviction and before the order of probation 
was entered. Whether a second, or successive, investi- 
gation and report are required rests in the sound dis- 
cretion of the sentencing judge. State v. Snider....... 


Principal and Agent. 


1. 


It is a fundamental rule underlying the structure of 
agency law that the principal is bound by, and liable 
for, the acts which his agent does with or within the 
actual or apparent authority from the principal, and 
within the scope of the agent’s employment. Bury v. 
Action Enterprises, Inc. ............. 0.0 e eee eee eee 
If a contract is made with a known agent acting within 
the scope of his authority for a disclosed principal, the 
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contract is that of the principal alone and the agent 
cannot be held liable thereon. Bury v. Action Enter- 
prises) INC: 2505 65 es oewee sta Penne ets ees Doe eet 
It is well established that one who purports as agent to 
enter into a contract, upon which the principal is not 
bound because of the fact that the agent has contracted 
without authority or in excess of his authority, is per- 
sonally liable for the damage thus occasioned to the 
other contracting party. Bury v. Action Enterprises, 
TG oie S eV IRV TR RRR Dae ERAT EROS ARERR ETE E ROS so 
A person who purports to make a contract, convey- 
ance, or representation on behalf of another who has 
full capacity but whom he has no power to bind, there- 
by becomes subject to liability to the other party thereto 
upon an implied warranty of authority, unless he has 
manifested that he does not make such warranty or the 
other party knows that the agent is not so authorized. 
Bury v. Action Enterprises, Inc. ...............-.0005- 
Agency is the fiduciary relation which results from the 
manifestation of consent by one person to another that 
the other shall act on his behalf and subject to his con- 
trol, and consent by the other so to act. Reeves v. As- 
sociates Financial Services Co., Inc. ...............0. 
One who receives goods from another for resale to a 
third person is not thereby the other’s agent unless his 
duty is to act primarily for the benefit of the one deliv- 
ering the goods to him. Reeves v. Associates Financial 
Services Co., Inc. ........ Eada aGP As lore gud ata dla gierera aed ates aie 


Principal and Surety. 


1. 


The liability of a surety on statutory undertakings is 
measured by the terms of the statute rather than by the 
terms set forth in the agreement, where the two are in 
conflict, as the statute forms a controlling part of every 
such agreement. State Surety Co. v. Peters........... 
Courts construe the contract of a surety company, act- 
ing for compensation, and of any other surety for hire, 
most strongly against the surety and in favor of the in- 
demnity which the obligee has reasonable grounds to 
expect. State Surety Co. v. Peters ........-........... 


Probable Cause. 


In the evaluation of the reasonableness of a search and 
seizure without a warrant, it is imperative that the 
facts be judged against an objective standard, to wit: 
The facts available to the officer at the moment of the 
search or seizure should warrant a man of reasonable 
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caution to believe the action taken was appropriate. 
State: ve Sotelo. ccs cacecaed Sean da ai aedeecehs odie 


Probation and Parole. 


1. 


Process. 


Proof. 


Under section 29-2268, R. R. S. 1948, a violation of a 
single condition of probation can support revocation of 
that probation where such violation is established by 
clear and convincing evidence. State v. Clark........ 
This court on appeal will not overturn an order or sen- 
tence of the trial court which denies probation unless 
there has been an abuse of discretion. State v. Siers .. 
State: vi Stahl saey Aces Saha ek Re vlad oa aed sede le as 
Section 29-2261, R. R. S. 1943, does not require a second, 
or successive, presentence investigation before an or- 
der revoking probation is entered where a presentence 
investigation was made and considered following the 
original conviction and before the order of probation 
was entered. Whether a second, or successive, investi- 
gation and report are required rests in the sound dis- 
cretion of the sentencing judge. State v. Snider....... 
Where an appeal was not taken from an order of pro- 
bation, the question of the voluntariness of the original 
guilty plea could not be considered. State v. Osterman 
The action of a trial court in denying probation and 
imposing a sentence in a criminal prosecution will not 
be disturbed on appeal unless the record shows an 
abuse of discretion. State v. Liberator ................ 


A security agreement noted on the certificate of title shall 


be valid as against the creditors of the debtor whether 
armed with process or not. White Motor Credit Corp. 
v. Sapp Bros. Truck Plaza, Inc. ............0. cece vee 


The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. First Nat. Bank of Belle- 
VUC'Vs ROSE feo sccm balan an pie sidveaee wena eater ee ootees 
When a defendant in replevin denies plaintiff's title and 
right of possession of property and pleads the right of 
possession thereof in himself and prays a return of the 
property, proof of demand before the bringing of the 
action is unnecessary. The general rule is that de- 
mand is not required where it would be futile. White 
Motor Credit Corp. v. Sapp Bros. Truck Plaza, Inc..... 
The facts on which the finding of an aggravating cir- 
cumstance referred to in section 29-2523, R. R. S. 1943, 
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ds 


10. 


is based, must be proved beyond a reasonable doubt. 
State v.. Stewart oo i30.26 shame 6 nels ytoaate Melee eae t 
The facts upon which aggravating circumstances are 
based must be proved beyond a reasonable doubt. 
State v. Simants ............. ee tadeelns doariesis Tan oO ee 


The division of property made by the trial court in a 
marriage dissolution action will not be disturbed on ap- 
peal unless patently unfair on the record. Jackson v. 
JACKSON: 3.:c-Soea Ades Pee saa dade kee ee da aaldae eea ge 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Jackson v. Jackson....... 
A married person's interest in the marital status is not 
a property right. Buchholz v. Buchholz............... 
Sanitary sewer connections running from private prop- 
erty to a city or district sewer main are privately owned 
and may not be appropriated or destroyed by the city 
without compensation to the owner. City of Omaha v. 
Matthews .65.35 6s iteteieiglpeauenaneiee Goat e sie dine Oars dee haere as 
The right to use district or city sewers is one common 
to all property owners and it cannot be denied unrea- 
sonably, arbitrarily, or discriminatorily. City of Omaha 
V. Matthews .3.0 5 fcce tela dd Sines Soe ek a be eee 
When private property is damaged in the course of a 
public improvement, the owner may seek compensation 
by an action in inverse condemnation or in tort. City 
of Omaha v. Matthews ......... 2... cee cence ee nee 
The right to hunt and fish cannot be established by 
prescription where the use is not exclusive or its extent 
is too indefinite for a determinate description. Harvat 
v. Clear Creek Drainage Dist. ........... 0.0... eee 
An action in replevin lies to recover possession of per- 
sonal chattels that are unlawfully detained, regardless 
of whether the original taking was wrongful. It is 
founded solely on the claim that the defendant wrong- 
fully withholds the property sought to be recovered. 
White Motor Credit Corp. v. Sapp Bros. Truck Plaza, 
ING or hese eee tia Re MES Paves enh Soe Solas Seen PLE lees VS 
Subject to some qualifications, the party recovering 
possession of property by replevir is entitled to recover 
as damages any deterioration or depreciation in the 
value which has taken place during the wrongful deten- 
tion. White Motor Credit Corp. v. Sapp Bros. Truck 
Plazas ING 3s..05 5b pata seats Wee tid Waa 3 eee ered ee ae by Se ae 
Where depreciation in the value of property is allowed 
as an element of damage in replevin, its measure is the 
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difference between the value of the property at the date 
of commencement of wrongful detention and its value 
on the date on which it was delivered to the prevailing 
party. White Motor Credit Corp. v. Sapp Bros. Truck 
Pla TNCs cuss obs ee ecns 24 S49 KBR Ree Oe eee PER ERAS 
When a defendant in replevin denies plaintiff's title and 
right of possession of property and pleads the right of 
possession thereof in himself and prays a return of the 
property, proof of demand before the bringing of the 
action is unnecessary. The general rule is that demand 
is not required where it would be futile. White Motor 
Credit Corp. v. Sapp Bros. Truck Plaza, Inc........... 
This court is not inclined to disturb the division of prop- 
erty made by a trial court in marriage dissolution 
proceedings unless it is patently unfair on the record. 
Gottschalk v. Gottschalk ..........0. 0... ccc eee cee ee 
Although alimony and allocation of property rights are 
distinguishable and have different purposes in mar- 
riage dissolution proceedings, they are still closely 
related in the matter of determining the amount to be 
allowed, and circumstances may require that they be 
considered together to determine whether the court has 
abused its discretion. Gottschalk v. Gottschalk ....... 
A conveyance must be construed with a view to carry- 
ing into effect the true intent of the parties so far as it 
can be ascertained from the whole instrument and is 
consistent with the rules of law. Bode v. Flobert Indus- 
EPICS IN Cisitsd ovis ees alga bars Savhe aes BRON sda haa ele 
A conveyance to a railroad company of a right-of-way 
with a provision that the land shall revert in the event 
of the abandonment of its use for railroad purposes 
ordinarily conveys only an easement. Bode v. Flobert 
Industries; INC... cect hee ed ne ne adie MENA ate BS PES 
A right or interest in a duly recorded conveyance will 
be effective as against all who derive title through the 
grantee, although the reservation is not expressed in 
subsequent deeds. Similarly, the fact that subsequent 
deeds contain no language showing exceptions made in 
a former deed within the chain of title does not abro- 
gate or destroy such exceptions. Bode v. Flobert In- 
Gustries, ING. oi. nescence he ee ae hae PE aye eee ae 
An exception in a conveyance operates to withdraw 
some part of the thing granted which would otherwise 
pass to the grantee under the general description, 
which was in esse at the time of the conveyance and 
which until such conveyance and the severance thereby 
was comprised in the thing granted. Bode v. Flobert 
INGUStrlES INC ic ees hice tien dons od eae EE ET EH eR 
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The courts with practical unanimity agree that the use 
of the technical word exception or reservation will not 
be allowed to control the manifest intent of the parties, 
but that such words will be given a fair and reasonable 
interpretation looking to the intention of the parties, 
which is to be sought from a reading of the entire in- 
strument, and, when their intention is determined, it 
will be given effect, provided no settled rules of law are 
thereby violated. Bode v. Flobert Industries, Inc. ..... 
A party who seeks to have title in real estate quieted in 
him on the ground that it is accretion to land to which 
he has title has the burden of proving the accretion 
by a preponderance of the evidence. State v. Matzen 
As a general rule the tender of the exact sum due upon 
a mortgage debt upon the “law day’ in accordance 
with the terms of the instrument operates to discharge 
the mortgage lien. Mr. U Inc. v. Mobile Oil Corp...... 
A tender is more than a mere offer to pay. It is an 
offer to perform coupled with the present ability of im- 
mediate performance, so that were it not for the refusal 
of cooperation by the party to whom the tender is made, 
the condition or obligation would be immediately satis- 
fied. Mr. U Inc. v. Mobile Oil Corp. .................4. 
The questions of alimony and division of property may 
be considered together when a marriage is dissolved; 
and in considering these questions the court shall have 
regard for such factors as the circumstances of the 
parties, the duration of the marriage, the history of the 
contributions to the marriage by each party, and the 
ability of the supported party to engage in gainful em- 
ployment. Boroff v. Boroff .............. 00... eee eee 
In an action based on undue influence, when a confi- 
dential relationship exists between the parties, and a 
prima facie case is established, the burden of proof re- 
mains on the plaintiff, but the burden of going forward 
with the evidence to overcome a presumption of undue 
influence shifts to the defendants. Golgert v. Smidt... 
To permit a finding of undue influence, it must appear 
by clear and satisfactory evidence that: (1) The 
grantor was subject to such influence; (2) the oppor- 
tunity to exercise it existed; (3) there was a disposition 
to exercise it; and (4) the result appears to be the effect 
of such influence. The undue influence must be such as 
controls the will of the grantor. Golgert v. Smidt ..... 
The mere existence of a confidential relationship does 
not void a conveyance. As a general rule the convey- 
ance is valid if it appears that the grantor had compe- 
tent or disinterested advice or acted voluntarily, de- 
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liberately, and advisedly, with full knowledge of the na- 

ture and effect of her act, and not because the confiden- 

tial relationship influenced her. Golgert v. Smidt..... 667 
26. Growing crops are a part of the real estate and pass to 

the grantee named in a deed of conveyance unless re- 

served. Schuler-Olsen Ranches, Inc. v. Garvin ....... 746 
27. The fixing of alimony or distribution of property rests 

in the sound discretion of the District Court, and in the 

absence of an abuse of discretion, will not be disturbed 

on appeal. Schmer v. Schmer....................04055 800 


Proximate Cause. 

1. Where evidence conflicts on a question of proximate 
cause of alleged injuries, the question is ordinarily for 
the jury under proper instructions. Abbott v. North- 
western Bell Tel. Co. ....... 20... cece eee cece ences 11 

2. It is essential to the defense of contributory negligence 
that negligence of the plaintiff be a proximate cause or 
a proximately contributing cause of the injury. Bonnes 
ViSOISON? oes dacs Wedel e dade eee Res a.e sae caeee@yea 309 


Public Meetings Act. 

1. An issue concerning an alleged violation of the Public 
Meetings Act must be promptly and properly raised in 
the lower court or tribunal. Alexander v. School Dist. 
NO Te sched stewie en Sos Reet Bea ae eweRs 251 

2. Any person who has notice of a public meeting and 
attends the meeting but fails to object at the meeting 
to the failure of the public body to give ‘‘publicized no- 
tice’’ of the meeting as required by section 84-1411, 
R. S. Supp., 1976, waives his right to object at a later 
date to formal action taken at the meeting on the ground 
that the public body failed to give the notice required 
by the statute. Alexander v. School Dist. No. 17....... 251 


Public Officers and Employees. 

1. It must necessarily be presumed in the absence of any 
evidence to the contrary that the directions of the stat- 
ute (§ 29-2401, R. R. S. 1943) were carried out by the 
public officers involved. State v. Addison............. 482 

2. Procedural due process is required only when the officer 
to whom the power has been delegated is required to 
decide adjudicative facts. Barnett v. Boyle ........... 677 


Public Service Commission. 
1. The rate-fixing power of the Public Service Commission, 
if properly exercised, is legislative in character and 
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has the force and effect of a statute on the subject. 

Mills v. Nebraska Motor Carriers Assn. ..............- 159 
2. On appeal to the Supreme Court from an order of the 

Public Service Commission, administrative or legisla- 

tive in character, the only questions to be determined 

are whether the commission acted within the scope of 

its authority, and whether the order complained of is 

reasonable and not arbitrarily made. Mills v. Nebraska 

Motor Carriers ASSN. ........ 0c cece eet eee eee 159 
3. If there is evidence to sustain the findings of the Pub- 

lic Service Commission, this court may not intervene. 

It is only where the findings of the commission are 

against the evidence that this court may hold the com- 

mission’s findings are arbitrary and capricious. Mills 

v. Nebraska Motor Carriers Assn. ................0004. 159 
4. On an appeal to the Supreme Court from an order of 

the Public Service Commission this court cannot disturb 

the findings of the commission unless it appears that 

some requirements of the law have been violated or 

disregarded, or that the result reached cannot reason- 

ably be derived from the facts proved. Mills v. Ne- 

braska Motor Carriers ASsn. ........... 00.000 eee e eee ee 159 
5. On an appeal to the Supreme Court from an order of 

the Nebraska Public Service Commission, administra- 

tive or legislative in nature, the only questions to be 

determined are whether the commission acted within 

the scope of its authority and if the order complained 

of is reasonable and not arbitrarily':made. Groenewold 

v. Building Movers, Inc. ............ 0. 0c cece eee eens 187 
6. The determination of what is consistent with the public 

interest, or public convenience and necessity, is one 

that is peculiarly for the determination of the Nebraska 

Public Service Commission. If there is evidence to sus- 

tain the finding of the commission, this court cannot 

intervene. Groenewold v. Building Movers, Inc. ...... 187 
7. Law violations are not necessarily a bar to an approval 

of an application, if the public interest will best be 

served by approval of the transaction presented. 

Groenewold v. Building Movers, Inc. .................. 187 
8. In the absence of a specific restricting statute, the 

extent to which past unauthorized service may be con- 

sidered in determining public necessity for the issuance 

of new authority is properly for the Nebraska Public 

Service Commission .to determine. Groenewold v. 

Building Movers, Inc. ............... cece eects 187 
9. In determining whether the proposed service is or will 

be required by the present or future public convenience 

and necessity, controlling questions are whether the 
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operation will serve a useful purpose, responsive to a 
public demand or need; whether this purpose can or 
will be served as well by existing carriers; and whether 
the operations of existing carriers will be endangered 
or impaired contrary to the public interest. Hopken v. 
Building Movers, Inc. ......... 20.0... 2c cee eee eee eens 
The intent of sections 75-612 to 75-615, R. R. S. 1943, 
was to enable telephone users to petition the Public 
Service Commission for telephone service of exchanges 
other than the one in which they reside. Hartman v. 
Glenwood Tel. Membership Corp. ...................-. 
The terminology set forth in section 75-613, R. R. S. 
1943, acquires a new meaning limited to the context of 
that section, and definition of the statutory phrases 
must evolve, case-by-case. Hartman v. Glenwood Tel. 
Membership Corp. ........ 00.2 e eee eee ete ene 
An order of the Public Service Commission will be af- 
firmed if it acted within the scope of its authority, if 
its order is reasonable and not arbitrary, and if there is 
evidence to support its findings. Hartman v. Glenwood 
Tel. Membership Corp. ............ 2... cece eee eee 
Under section 75-311, R. 8. Supp., 1976, an applicant for 
a certificate of public convenience and necessity has 
the burden of showing that the authority he seeks is 
required by the public convenience and necessity, and 
the determination of that issue is peculiarly within the 
discretion and expertise of the Public Service Commis- 
sion. Dilts Trucking, Inc. v. Peake, Inc............... 
Where the evidence is in conflict, the weight of the evi- 
dence is for the determination of the Public Service 
Commission, and this court will not disturb an order of 
the Commission unless its order is illegal, arbitrary, 
capricious, or unreasonable. Dilts Trucking, Inc. v. 
Peake, UnG6 gp. ast bao ie eg Ge ed eee Ga wba ee 8 8k 
Although past operations, standing alone, are not con- 
clusive proof of a public need for their continuance, 
they are, where not conducted in willful disregard of 
the law, entitled to consideration in determining 
whether, on balance, the public convenience and neces- 
sity require authorization of such operation. Dilts 
Trucking, Inc. v. Peake, Inc. ................ 0. eee uaeee 
A carrier who previously operated under a certificate 
of public convenience and necessity issued by the Inter- 
state Commerce Commission, under the mistaken be- 
lief that he was performing services in intestate com- 
merce and did not need a Nebraska certificate for his 
deliveries in Nebraska, was acting under ‘‘color of 
authority’? where his previous operations were con- 
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ducted openly, without defiance, and without knowledge 
that he was acting without proper authority. Dilts 
Trucking, Inc. v. Peake, Inc. ................ cece ceees 
An applicant for a certificate of public convenience and 
necessity who has been operating under color of author- 
ity need not make the same showing under section 
75-311, R. S. Supp., 1976, that an applicant for new or 
extended authority must make, and there is a presump- 
tion that the proposed service is or will be required by 
present or future public convenience and necessity. 
Dilts Trucking, Inc. v. Peake, Inc. .................4. 
The Public Service Commission may approve a trans- 
fer of intrastate operating authority if the proposed 
transfer is consistent with the public interest, does not 
unduly restrict competition, and the applicant is fit, 
willing, and able to properly perform the proposed 
service. Spector Freight System, Inc. v. Herman Bros., 
ENC sai Coscrtas sted oe alone aan aeittereh Gh tania Hed atest ye .de ho Miar Me 
Proof of public convenience and necessity is required if 
the authority proposed to be transferred is dormant or 
the transfer will permit or result in a new or different 
service or operation as to territorial scope. Spector 
Freight System, Inc. v. Herman Bros., Inc. ........... 
Although the proposed transfer may tend to enlarge 
competition, proof of public convenience and necessity 
is required only if the transfer involves passenger 
motor carriers. Spector Freight System, Inc. v. Her- 
MAN? Bross; UNC oii s6 secs ai aie hs wie ae tee es vores wt danse, ed 
The purpose of regulation of motor carriers by the 
Public Service Commission is to permit regulated com- 
petition productive of efficient service at minimum cost. 
Spector Freight System, Inc. v. Herman Bros., Inc. ... 


Public Utilities. 


1. 


The Public Service Commission may approve a trans- 
fer of intrastate operating authority if the proposed 
transfer is consistent with the public interest, does not 
unduly restrict competition, and the applicant is fit, 
willing, and able to properly perform the proposed 
service. Spector Freight System, Inc. v. Herman Bros., 
AN Cars Fic iciiace Sisto th alone teed why nt aha Aaah hs aah cated a 
Proof of public convenience and necessity is required if 
the authority proposed to be transferred is dormant or 
the transfer will permit or result in a new or different 
service or operation as to territorial scope. Spector 
Freight System, Inc. v. Herman Bros., Inc. ........... 
Although the proposed transfer may tend to enlarge 
competition, proof of public convenience and necessity 
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is required only if the transfer involves passenger mo- 
tor carriers. Spector Freight System, Inc. v. Herman 
Bros, TAG. aes tein ace dss ho ve eS ee ees 
The purpose of regulation of motor carriers by the Pub- 
lic Service Commission is to permit regulated competi- 
tion productive of efficient service at minimum cost. 
Spector Freight System, Inc. v. Herman Bros., Inc. ... 


Quiet Title. 


1. 


In an action to quiet title a recovery by a plaintiff must 
be based upon the strength of his own title and not upon 
any weakness in the title of his adversary. Bode v. 
Flobert Industries, Inc. ................00 2. eee eee 
A party who seeks to have title in real estate quieted in 
him on the ground that it is accretion to land to which 
he has title has the burden of proving the accretion by a 
preponderance of the evidence. State v. Matzen...... 


Railroads. 


Rape. 


A conveyance to a railroad company of a right-of-way 
with a provision that the land shall revert in the event 
of the abandonment of its use for railroad purposes or- 
dinarily conveys only an easement. Bode v. Flobert 
Industries) ING «.:....ccinseccn ewan dt velar nG ohte ane erelsaale 


The slightest penetration of the sexual organs of the fe- 
male is sufficient, if established beyond a reasonable 
doubt, to constitute the necessary element of penetra- 
tion in a prosecution for rape, and such element may be 
proved by either direct or circumstantial evidence. 
State v. Holloman ............... 0.2. c ccc eee eee eee 
If it satisfactorily appears from the evidence in a pros- 
ecution for rape that the prosecutrix is not the sister or 
daughter of the accused, a conviction will not be re- 
versed because no witness testified in direct language 
to such facts. State v. Holloman...................... 
The sexual assault law defined new crimes and was not 
merely amendatory of the rape statutes. State v. 
EVANS! ed orto daaiied sane chin Seen ve old aeons t 
A defendant charged with rape or assault with intent to 
commit rape, which took place before the effective date 
of the sexual assault law, should be sentenced under 
the prior law and not under the sexual assault law. 
Slate: v.-BVaNs ies. cns ea ie in de aha esa eke ea ea 
An in camera hearing under the provisions of section 
28-408.05, R. R. S. 1948, is not required in a prosecution 
for burglary with intent to commit rape. State v. 
Eynon ........... heidi bguko¥ SiS ioh Sah ah er weraUerende deaMeubeb has whecettes 
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Rates. 


Records. 


An assault with intent to commit rape is not an essen- 
tial element of the crime of burglary with intent to 
commit rape. The crime of burglary with intent to 
commit rape is complete when the entry is made with 
the necessary intent. State v. Eynon.................. 


“Premium rates’’ referred to in an order of the Public 
Service Commission authorizing transportation of ‘‘ex- 
press’’ packages means rates higher than general 
freight rates. Mills v. Nebraska Motor Carriers Assn. 
The rate-fixing power of the Public Service Commis- 
sion, if properly exercised, is legislative in character 
and has the force and effect of a statute on the subject. 
Mills v. Nebraska Motor Carriers Assn. ............... 


Prejudicial error must appear affirmatively in the rec- 
ord, and the party appealing from the judgment has the 
burden of showing prejudice. Insurance Co. of North 
America v. Hawkins ........... 0.0... cece eee eee eee 
Purported evidence which does not appear in the rec- 
ord cannot be considered by this court on appeal. In- 
surance Co. of North America v. Hawkins ............. 
A judicial record of this state, or of any federal court of 
the United States, may be proved by the production of 
the original, or by a copy thereof, certified by the clerk 
or the person having the legal custody thereof, authen- 
ticated by his seal of office, if he has one. State v. Ad- 
GISOM» ois PS uc ans ose Siac iit Ped Cole iodo ed athe ome ars 
A right or interest in a duly recorded conveyance will 
be effective as against all who derive title through the 
grantee, although the reservation is not expressed in 
subsequent deeds. Similarly, the fact that subsequent 
deeds contain no language showing exceptions made in 
a former deed within the chain of title does not abro- 
gate or destroy such exceptions. Bode v. Flobert In- 
Gustries}-ING;- eee ihe e ees eA ATE ee algae 


Remainders. 


1. 


Where there is no person in being upon whom the enjoy- 
ment and possession of the remainder would devolve as 
a remainderman if a life estate were to terminate the 
remainder is contingent. Gade v. Descendants of Unitt 
A devise of the remainder over after a life estate to 
children as a class vests the title to the estate in re- 
mainder in such of them as are living at the time of the 
death of the testator and in those born during the con- 
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tinuance of the life estate from the moment of their 
birth. Gade v. Descendants of Unitt .................. 
Such words as ‘‘at his death’’ or ‘‘at their death’’ do not 
have the effect of postponing the vesting of an estate in 
remainder to the time of the death of the life tenant. 
Gade v. Descendants of Unitt ......................00. 


An action in replevin lies to recover possession of per- 
sonal chattels that are unlawfully detained, regardless 
of whether the original taking was wrongful. It is 
founded solely on the claim that the defendant wrong- 
fully withholds the property sought to be recovered. 
White Motor Credit Corp. v. Sapp Bros. Truck Plaza, 
TN Giese eters a Aah ts te aah Rohe ty od unk Manas oes tian sid 
Subject to some qualifications, the party recovering 
possession of property by replevin is entitled to recover 
as damages any deterioration or depreciation in the 
value which has taken place during the wrongful deten- 
tion. White Motor Credit Corp. v. Sapp Bros. Truck 
PlaZay ING). haere Fe hcg WO 6 kos a era tee Bohs bcd 
Where depreciation in the value of property is allowed 
as an element of damage in replevin, its measure is the 
difference between the value of the property at the date 
of commencement of wrongful detention and its value 
on the date on which it was delivered to the prevailing 
party. White Motor Credit Corp. v. Sapp Bros. Truck 
Plaza MING i053 8) ba cd cases hb ees eh adae eee dse in ee te ete 
When a defendant in replevin denies plaintiff's title and 
right of possession of property and pleads the right of 
possession thereof in himself and prays a return of the 
property, proof of demand before the bringing of the 
action is unnecessary. The general rule is that de- 
mand is not required where it would be futile. White 
Motor Credit Corp. v. Sapp Bros. Truck Plaza, Inc. .... 


The principal parties to a third-party creditor-beneficiary 


contract can rescind the contract or release one 
another from their obligations thereunder to the credi- 
tor-beneficiary if the rescission or release precedes the 
creditor-beneficiary’s acceptance of the contract or 
change of position in reliance thereon. Mid-Continent 
Properties, Inc. v. Pflug ................ 00.0 c cece ences 


Right to Counsel. 


1. 


The right of an indigent defendant to counsel does not 
give him the unbridled right to be represented by coun- 
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sel of his own choosing, and mere distrust of, or dissat- 
isfaction with, appointed counsel is not enough to secure 
the appointment of substitute counsel. State v. Blunt . 
An indigent defendant who refuses to accept offered 
counsel without justifiable reason and elects to proceed 
pro se has not been deprived of his constitutional right 
to counsel. State v. Blunt ..................0......000. 
The determination of whether there has been an intelli- 
gent waiver of the constitutional right to counsel must 
depend in each case upon its particular facts and cir- 
cumstances, including the background, experience, and 
conduct of the accused. State v. Blunt................ 
If an indigent defendant was deprived of his constitu- 
tional right to counsel by not being furnished an attor- 
ney to present his appeal to the appellate court, he was 
not afforded an effective appeal and the decision there- 
on must be deemed a nullity. State v. Blunt ........... 
In a post conviction proceeding where the evidence es- 
tablishes a denial or infringement of the right to coun- 
sel which occurred only at the appeal stage of the 
former criminal proceedings, the District Court has ju- 
risdiction and power to grant a new direct appeal 
without granting a new trial or setting aside the origi- 
nal conviction and sentence. State v. Blunt ........... 
A defendant is not entitled to the assistance of counsel 
at a pretrial identification procedure conducted before 
the filing of the information. State v. Nance .......... 
The right of counsel, accorded under the Sixth Amend- 
ment, cannot be manipulated so as to obstruct the or- 
derly procedure in the courts or to interfere with the 
fair administration of justice. Requests for the ap- 
pointment of new counsel on the eve of trial should not 
become a vehicle for achieving delay. State v. Addison 


Rules of Court. 


1. 


In the absence of a bill of exceptions, prepared and 
filed in accordance with applicable statutory provisions 
and rules of practice, review on appeal is limited to 
whether the pleadings support the judgment entered by 
the lower court. Allgood v. Nebraska Humane Society 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
cedural rules to be applied are those which are in effect 
at the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. State v. Shiffbauer ...................... 
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Salaries. 
The provisions of section 55-160, R. R. S. 1943, providing a 


Sales. 
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leave of absence for emergency National Guard duty, 
and for receipt by the guardsman of that portion of his 
public salary during such duty as will equal any loss 
suffered by him, is a separate and distinct provision 
from other leaves of absence provided in said statute 
and has application and effect exclusive of such other 
leave provisions. King v. School Dist. of Omaha ...... 


Under section 9-504(2), U. C. C., a debtor is entitled to 
any surplus arising from a repossession sale of col- 
lateral by a secured party. Reeves v. Associates Fi- 
nancial Services Co., Inc. ......... 6. cece eee eee 
One who receives goods from another for resale to a 
third person is not thereby the other’s agent unless his 
duty is to act primarily for the benefit of the one deliv- 
ering the goods tohim. Reeves v. Associates Financial 
Services Co., Inc. 0.0.0... cece tec e eee eet e eee nenes 
A secured party has a duty to sell repossessed collater- 
alin a commercially reasonable manner, and price, as 
a term of sale, is a relevant consideration in determin- 
ing whether a sale is commercially reasonable. Reeves 
v. Associates Financial Services Co., Inc. ............. 
Unless otherwise explicitly agreed, title passes to the 
buyer at the time and place at which the seller com- 
pletes his performance with reference to the physical 
delivery of goods, despite any reservation of security 
interest. Nebraska Im-Pruv-All, Inc. v. Sass .......... 
A secured party has a duty to provide the debtor with 
reasonable notice of the intended disposition. First 
Nat. Bank of Bellevue v. Rose ....................0005- 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. First Nat. Bank of Belle- 
VU: V; FROSQ. 5 iis Siete ee eld ws eal ele gr ela wd 
A debtor must be given reasonable notice of an in- 
tended disposition of collateral which will provide him 
with sufficient time to take appropriate steps to protect 
his interest in the collateral, and ordinarily a minimum 
of 3 business days is required. First Nat. Bank of 
Bellevue v. RoSe ....... 00... cece cece cece eee nee 


Schools and School Districts. 


Substantial compliance with section 79-1254, R. S. 
Supp., 1975, is all that is required of a school district. 
Alexander v. School Dist. No. 17 .........2..........04. 
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The notice required by section 79-1254, R. S. Supp., 1975, 
may be remedied by amendment if defective and 
where there is no prejudice to the parties involved an 
objection based on the original notice is without merit. 
Alexander v. School Dist. NO. 17 ...........02..6....005: 
Participation in the hearing required under section 
79-1254, R. S. Supp., 1975, is ordinarily a waiver of any 
defect in the notice of the hearing. Alexander v. School 
DISU NO: Vic eee oie link back neo etiteh Oe ale Pale be 
A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agree- 
ment of counsel cannot later object that the hearing 
was held after the date specified in the statute. Alex- 
ander v. School Dist. No. 17 .................0.00.0 0005 
In changing from an election-at-large to an election by 
district system, the Legislature may provide for stag- 
gered terms and allow incumbent members of a board 
of education to serve until their terms expire. Such 
legislation does not create an invidious discrimination 
between classifications of voters and does not deny the 
equal protection of the laws to electors in odd-num- 
bered districts who will be represented by hold-over 
members of the board of education during the transi- 
tion period. Barnett v. Boyle .................22..006- 


Searches and Seizures. 


1. 


Objects falling in the plain view of an officer who has a 
right to be in the position to have that view are subject 
to seizure and may be introduced in evidence. State v. 
FHOMMOM IAN x sess eanb hp hate SIGS Bod gnc een hiaid eee eauicane ee 
In the evaluation of the reasonableness of a search and 
seizure without a warrant, it is imperative that the 
facts be judged against an objective standard, to wit: 
The facts available to the officer at the moment of the 
search or seizure should warrant a man of reasonable 
caution to believe the action taken was appropriate. 
State v. Sotelo .................... esycibisadiia b hacecstecnk ae yen 
An officer is entitled to rely on his senses in determin- 
ing whether contraband is present in a vehicle. State 
Vs SOtelo. ee i5 ooSe cate ene elas erie abe anes bee oe oe 
A search by a person not a law officer does not violate 
the Fourth Amendment. State v. Edwards ............ 
When marijuana fell under the permament dominion of 
law officers, a seizure then occurred. State v. Ed- 
WATS! 82. Sone ede kd eee Salads See gf ea Se CSS 
A warrantless seizure under exigent circumstances is 
valid. State v. Edwards ............ 0. cece ee eee eens 
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Security Agreements. 
A security agreement noted on the certificate of title shall 
be valid as against the creditors of the debtor whether 
armed with process or not. White Motor Credit Corp. 
v. Sapp Bros. Truck Plaza, Inc. ................. se eee 421 


Seif-Incrimination. 

1. The privilege against self-incrimination is limited to 
the giving of oral testimony and does not extend to the 
defendant’s body, nor to the secretions therefrom, nor 
to the introduction of chemical analysis in evidence. 
Stateiv.SWayZe-n. 0 ca yacag i eorgea een ek eee eee asain s 149 

2. Requiring defendant, under threat of contempt for non- 
compliance (pursuant to the Identifying Physical Char- 
acteristics Act), to submit to blood tests involved no vi- 
olation of her privilege against self-incrimination. 
State v. Swayze 0.0.0... cece teeter eee eee 149 


Sentences. 
1. When two or more persons are killed, though it be by a 
single act, yet, since the consequences affect, separate- 
ly, each person killed, there is a corresponding number 
of offenses. State v. Chapple ....................0005- 4 
2. The test of whether consecutive sentences may be im- 
posed under two or more counts charging separate of- 
fenses, arising out of the same transaction or the same 
chain of events, is whether the offense charged in one 
count involves any different elements than an offense 
charged in another count. The test is whether some 
additional evidence is required to prove one of the of- 
fenses than is necessary to prove one of the other of- 
fenses. State v. Chapple ..........................0.4. 4 
3. This court on appeal will not overturn an order or sen- 
tence of the trial court which denies probation unless 
there has been an abuse of discretion. Statev.Siers.. 51 
State vi:Stanl 3 2i.:0 300 cnet oe kha tovhaedee Peta yee 683 
4. A-sentence imposed within statutorily prescribed limits 
will not be disturbed on appeal unless there appears to 


be an abuse of discretion. State v. McFall ............ 136 
State: v: Overstreet. ..:00.. 62365. epee ee heeled 625 
State v. Westerlund ..........0.... 0. cee cece ee eens 664 
State: -v.Singel > ...c0065 0 bet dee ka ne sls peg ee ah ee 673 
State. vi:Stahl os jaded oo sb8 cach asyeas Geo ee ie te oe 8 683 
State v. Osterman ............. 00. ccc cee eee eee 727 
State vi Kofoed.. sc. iccdsentatennale Secu) weveleicawlee eas 803 


5. The action of the District Court in directing that a sen- 
tence be served consecutively will not be disturbed on 
appeal unless the record shows an abuse of discretion. 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


State v. Holloman ..............0 0000s ccc cece cee e cease 
A sentence validly imposed takes effect from the time 
it is pronounced and a subsequent sentence fixing a dif- 
ferent term is a nullity. State v. Snider ............... 
A defendant charged with rape or assault with intent to 
commit rape, which took place before the effective date 
of the sexual assault law, should be sentenced under 
the prior law and not under the sexual assault law. 
State‘v.-Evansi.. 2.3 fdas he bak Someta tite intas 
Matters relating to sentences imposed within statutory 
limits are not a basis for post conviction relief. State 
Vs, Walker a 5:65 coreg aadew ese wew nena Dados eedebine Saas & 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
appeal absent an abuse of discretion. State v. Pratt... 
Where a sentence is imposed within prescribed statu- 
tory limits, the validity of the sentence is not a matter 
of post conviction relief. State v. Rivera.............. 
Jury sentencing in a capital case is not constitutionally 
required. State v. Simants ...............-.........5. 
Under section 29-2308, R. R. S. 1943, this court may re- 
duce a sentence when in its opinion that sentence is ex- 
cessive. State v. Goodloe ................. cee eee eee ee 
While this court has recognized that all participants in 
one crime, or series of related crimes, should be sen- 
tenced, if possible, by the same judge, we have de- 
clined to make this a rule which is mandatory under all 
circumstances. State v. Westerlund .................. 
The court, as a condition of its sentence, may require 
the offender to be confined periodically in the county 
jail or to return to custody after specified hours, but not 
to exceed 90 days. State v. Shiffbauer ................ 
A sentence imposed within the statutory limits, and the 
denial of probation, will not be disturbed on appeal in 
the absence of a showing of an abuse of discretion on 
the part of the sentencing judge. State v. Tweedy ..... 
A writ of habeas corpus is not available merely to chal- 
lenge the conditions of confinement of a prisoner under 
valid sentence. Pruitt v. Parratt ..................... 
The action of a trial court in denying probation and im- 
posing a sentence in a criminal prosecution will not be 
disturbed on appeal unless the record shows an abuse 
of discretion. State v. Liberator ...................... 


Severance. 


An exception in a conveyance operates to withdraw some 
part of the thing granted which would otherwise pass to 
the grantee under the general description, which was in 


317 


332 


381 


390 


629 


549 


632 


664 


805 


851 


854 


857 


994 


INDEX [VOL. 


esse at the time of the conveyance and which until such 
conveyance and the severance thereby was comprised 
in the thing granted. Bode v. Flobert Industries, Inc. . 


Sexual Assault. 


1. 


The sexual assault law defined new crimes and was not 
merely amendatory of the rape statutes. State v. 
ELV AMS sib csle ye eed aeen eee 8 ibs Biases, Odie Mad OT ee ee te 
A defendant charged with rape or assault with intent to 
commit rape, which took place before the effective date 
of the sexual assault law, should be sentenced under 
the prior law and not under the sexual assault law. 
State.vi BVans selion does esta annie cameteebs 


Sexual Sociopaths. 


States. 


1. 


While the court retains jurisdiction of the petitioner so 
long as he remains committed, that retention is not for 
the purpose of reexamination of the original commit- 
ment but rather for periodic reviews to determine if pe- 
titioner is still a sexual sociopath. State v. Wells ...... 
While a petitioner’s commitment under section 29-2909, 
R. R. S. 1943, was voluntary in the sense that he initi- 
ated the proceedings, when it proceeded to the deter- 
mination that he was a sexual sociopath, his confine- 
ment and release are subject to the other provisions of 
the act. His only remedy is a determination thereafter 
that he is no longer a sexual sociopath. State v. Wells . 
The finding that petitioner was a sexual sociopath con- 
tinues until such time as evidence is adduced to prove 
otherwise. State v. Wells .............. 0... cece eee ee 
A prior conviction of a sexual offense is not a condition 
precedent to a voluntary commitment. State v. Wells . 


A state has plenary power to fix conditions under which 
the marital status may be created or terminated. 
Buchholz v. Buchholz .............. 5.000 cece cece eens 
Vested rights may be impaired with due process of law 
under many circumstances. The state’s inherent sov- 
ereign power includes the so-called police power right 
to interfere with vested property rights whenever rea- 
sonably necessary to the protection of the health, 
safety, morals, and general well-being of the people. 
Buchholz v. Buchholz ...........0.. 2... cece e cece eens 
In the absence of the common law or statutes of any 
other jurisdiction in the United States being pleaded 
and presented this court will presume the common law 
or statutes of such other jurisdiction to be the same as 
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ours. State v. Addison ................. 0. cece eee eee 482 
4. Where a prisoner detained under a writ of extradition 
regular on its face demands his freedom on the ground 
that the complaint against him does not charge a crime 
under the statutes of the demanding state, the burden is 
on him to maintain his position by producing the stat- 
utes. Wisev;. States: 0 ...3..k susie t deel dander wis 831 
5. In an action to procure a writ of habeas corpus, the 
guilt or innocence, or probable cause to believe one 
guilty who is held under extradition as a fugitive from 
justice from another state, is a matter exclusively for 
the courts of the demanding state. Wise v. State...... 831 
6. The right of one state to demand the return to it from 
another state of a fugitive from justice is founded upon 
the Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
the constitutional provision is, by virtue of the Constitu- 
tion and statutes, an administrative function to be car- 
ried out by the executives of the states involved. Art. 
IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 3182; § 29-730, R. R. S. 1943. Wise v. State. 831 
7. Whether or not the demanding state in extradition pro- 
ceedings has violated the right of a fugitive to a speedy 
trial is a question for the demanding state to deter- 
mine. Wise v. State ............. 0c cece ce ences 831 
Statutes. : 
1. Under section 29-2268, R. R. S. 1943, a violation of a 
single condition of probation can support revocation of 
that probation where such violation is established by 
clear and convincing evidence. State v. Clark ........ 42 
2. A requirement in an automobile insurance policy that 
there be physical contact of a hit-and-run motor vehicle 
with the insured or the vehicle which the insured is oc- 
cupying at the time of the accident, as a condition 
precedent to the assertibn of a claim under the hit-and- 
run clause of an uninsured motorist provision, is valid 
and reasonable. It is not an impermissible limitation 
or restriction on the insurance coverage required by 
section 60-509.01, R. R. S. 1943, nor is it in conflict with 
the beneficial public policy of that statute. Grace v. 
State Farm Mut. Auto. Ins. Co. .................220000- 118 
3. Mere failure to report a known felony is not conceal- 
ment sufficient to constitute a violation of section 
28-202, R. R. S. 1943, and make the person failing to re- 
port the felony an accessory after the fact to the felony. 
State V2 Brown 5.65 oe ea had oda sda Ted das anaes 131 
4. The Identifying Physical Characteristics Act, sections 
29-3301 to 29-3307, R. R. S. 1943, held constitutional. 


996 
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15. 


State. VicSwayze «4.2066 oh hse jue ued ede as 
The Nebraska divorce laws do not discriminate against 
either party to a marriage. Buchholz v. Buchholz ..... 
Parental rights may be terminated under section 
43-209(5), R. S. Supp., 1976, when the parent is found to 
be unable to discharge responsibilities because of men- 
tal illness or deficiency, and there are reasonable 
grounds to believe such condition will continue for a 
prolonged and indeterminate period. State v. Sperling 
Substantial compliance with section 79-1254, R. S. 
Supp., 1975, is all that is required of a school district. 
Alexander v. School Dist. No.17 ..................0000) 
The notice required by section 79-1254, R. S. Supp., 1975, 
may be remedied by amendment if defective and 
where there is no prejudice to the parties involved an 
objection based on the original notice is without merit. 
Alexander v. School Dist. No. 17 .......... 0.0 .eeceeeeee 
Participation in the hearing required under section 
79-1254, R. S. Supp., 1975, is ordinarily a waiver of any 
defect in the notice of the hearing. Alexander v. School 
DUST INOS Uo ce cohcai in5 Seetutieass Ht Gok ORS ape Won kee Law ed ae ae 
A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agree- 
ment of counsel cannot later object that the hearing 
was held after the date specified in the statute. Alex- 
ander v. School Dist. NO. 17 ......... 0... cece eee eee 
A sensible construction will be placed upon a statute to 
effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent. State v. Nance ................. 
It is not necessary that a penal statute be written so as 
to be beyond the possibility of more than one construc- 
tion. State v. Nance ...... 0.0... ieee cece eee 
A statute should be construed in the context of the ob- 
ject sought to be accomplished, the evils and mischief 
sought to be remedied, and the purpose to be served. 
State-v. NanGe.s.c.00isiavaieg ols Vag von Saaandedias 
A penal statute must be given an interpretation which 
meets constitutional requirements if that can reasona- 
bly be done. State v. Nance ....................200005 
Under section 29-2221, R. R. S. 1943, any person who has 
been twice previously convicted of crime, sentenced, 
and committed to prison for terms of not less than 1 
year each, is deemed to be an habitual criminal, 
without regard to the state or states in which the con- 
victions occurred, and without regard to whether the 
convictions were for a state or federal offense. State v. 
Nance 2k feat taks doadag Ld @masie pana 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


Evidence of another crime is admissible to show mo- 
tive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. § 27-404 
(2), R. R. S. 1943. State v. Moore ..................04. 
“Attorneys of record” as used in section 76-715.01, R. R. 
S. 1943, can only mean the attorneys appearing in the 
specific action being appealed. Kracman v. Nebraska 
Pi Pe Disti., ota eee ayes haw dete ca bara ea eae 
In an appeal from an award of appraisers in a condem- 
nation proceeding, the party appealing shall within 30 
days after the filing of the award file a notice of appeal 
and serve a copy of the same upon all parties bound by 
the award. These provisions are mandatory and are in 
addition to the undertaking required by section 76-716, 
R. R. 8. 1943. Kracman v. Nebraska P. P. Dist. ....... 
Legislative intent is the cardinal rule in construction of 
statutes. To ascertain such intent, the court will not 
examine an operative provision without likewise exam- 
ining the statute as a whole in the light of the object 
and purposes of the act. King v. School Dist. of Omaha 
The Legislature will be presumed to have known preex- 
isting law when it enacted an amendment to a statute. 
King v. School Dist. of Omaha ...................00000- 
The provisions of section 55-160, R. R. S. 1948, providing 
a leave of absence for emergency National Guard duty, 
and for receipt by the guardsman of that portion of his 
public salary during such duty as will equal any loss 
suffered by him, is a separate and distinct provision 
from other leaves of absence provided in said statute 
and has application and effect exclusive of such other 
leave provisions. King v. School Dist. of Omaha ...... 
Section 29-2261, R. R. S. 1943, does not require a second, 
or successive, presentence investigation before an or- 
der revoking probation is entered where a presentence 
investigation was made and considered following the 
original conviction and before the order of probation 
was entered. Whether a second, or successive, investi- 
gation and report are required rests in the sound 
discretion of the sentencing judge. State v. Snider .... 
Cities of the metropolitan class are authorized by stat- 
ute to make and enforce police regulations required for 
the good government, general welfare, health, safety, 
and security of the city and its citizens, including zon- 
ing regulations. Schaffer v. City of Omaha........... 
The sexual assault law defined new crimes and was not 
merely amendatory of the rape statutes. State v. 
EVANS ii sie Dae da eee si ed oe Sa weak eS ie eased es 
A defendant charged with rape or assault with intent to 
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commit rape, which took place before the effective date 
of the sexual assault law, should be sentenced under 
the prior law and not under the sexual assault law. 
State-v.- Evans \sf026 5:4 cese tee unblcoee er saad ene y 
The intent of sections 75-612 to 75-615, R. R. S. 1943, was 
to enable telephone users to petition the Public Service 
Commission for telephone service of exchanges other 
than the one in which they reside. Hartman v. Glen- 
wood Tel. Membership Corp. .................-...0000- 
The terminology set forth in section 75-613, R. R. S. 
1943, acquires a new meaning limited to the context of 
that section, and definition of the statutory phrases 
must evolve, case-by-case. Hartman v. Glenwood Tel. 
Membership Corp. ........... 0... c ccc e ee cece ene eens 
The provision in section 75-128, R. S. Supp., 1976, that 
the Public Service Commission shall file its decision 
within 30 days after the hearing is discretionary, not 
mandatory. Hartman v. Glenwood Tel. Membership 
COMP i: S25 08 a einteceth Rs Tees 6 hur aan Ook Bias ates 
In the absence of a bill of exceptions, prepared and 
filed in accordance with applicable statutory provisions 
and rules of practice, review on appeal is limited to 
whether the pleadings support the judgment entered by 
the lower court. Allgood v. Nebraska Humane Society 
Any person who drives any motor vehicle in such a 
manner as to indicate an indifferent or wanton disre- 
gard for the safety of persons or property shall be 
deemed to be guilty of reckless driving. § 39-669.01, R. 
R. 8. 1943. State v. Kufeldt ..................0...0008,. 
Where a civil case has been tried in the District Court 
on appeal from the county court de novo on the record 
pursuant to section 24-541, R. R. S. 1943, the Supreme 
Court on appeal examines the evidence and the record. 
The judgment of the District Court on the facts will not 
be set aside if there is sufficient competent evidence to 
support it. Fauss Constr., Inc. v. City of Hooper ...... 
An exculpatory statement made by an accused to the 
police the day after his arrest is a hearsay statement 
under section 27-801(3), R. R. S. 1943, and is not admis- 
sible in evidence unless it comes within the provisions 
of section 27-801(4) (a) (ii), R. R. S. 1943. State v. Pel- 
Lo) 4 ee erg Pe 
Evidence of an accused’s utterance as to his existing 
state of mind at the time he makes a statement does 
not come within the hearsay exception of section 27-803 
(2), R. R. S. 1943, unless his state of mind at the time he 
made the statement or utterance is material to the is- 
sues. State v. Pelton ............... cece eee eee 
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On appeal to this court of an action under the Political 
Subdivisions Tort Claims Act, the findings of a trial 
court will not be disturbed unless clearly wrong. Naber 
v. City of Humboldt ..... 2.0.0.0... cee eee 
After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Lienemann v. 
Lienemann.. «2220.33 .3.5028 044128 oat eet bee ee eee 
A statutory bond will be construed in the light of the 
purpose for which it is required as expressed in the 
statute. Accordingly, in view of the fact that the public 
has an interest in official] and other statutory bonds, 
such bonds should be liberally construed to effect the 
purpose for which they were given and the ordinary 
rules of construction give way. State Surety Co. v. 
Peters ijcigciicab eee th ctl PRR ie hcl ees at 
It must necessarily be presumed in the absence of any 
evidence to the contrary that the directions of the stat- 
ute (§ 29-2401, R. R. S. 1948) were carried out by the 
public officers involved. State v. Addison ............. 
Section 47-406, R. R. S. 1948, permits the court by 
written order to disburse funds collected on work re- 
lease. It may order the funds applied to a prisoner’s 
board, travel expense, and other incidental expenses. 
State vi: Towle: ss: uy sextkadey Asano Geek a geitonn ee 
Section 47-404, R. R. S. 1943, provides that a prisoner 
having work-release privileges shal] be liable for such 
costs incident to his confinement as the court deems ap- 
propriate and reasonable, if such are specifically set 
forth in the order granting work release. State v. 
TOW]. 58 sn eee channeled oleae eee eee et tas 
The Nebraska death penalty statute, sections 29-2519 to 
29-2546, R. R. S. 1943, is not in violation of the Constitu- 
tion of the United States or the Constitution of Nebras- 
ka. State v. Stewart .......00. 0... eee 
The District Court may properly refuse to waive juris- 
diction over a minor to juvenile court where it complies 
with the provisions of sections 29-1816, R. R. S. 1943, 
and 43-202.01, R. S. Supp., 1974, and where it makes a 
statement of its findings which provides sufficient 
specificity to permit meaningful review by this court. 
State: v.. Stewart: 2.05. basnies ee ek Me paeeaaen ie Pens ae’ 
The procedure to be followed in applying the aggravat- 
ing and mitigating factors of section 29-2523, R. R. S. 
1943, is not a mere counting process of those factors, 
but rather a reasoned judgment as to what factual sit- 
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uations require the imposition of death, and which can 
be satisfied by life imprisonment in light of the totality 
of the circumstances present. Review by this court 
guarantees that the reasons present in one case will 
reach a similar result to that reached under similar cir- 
cumstances in another case. State v. Stewart ......... 
The facts on which the finding of an aggravating cir- 
cumstance referred to in section 29-2523, R. R. S. 1943, 
is based, must be proved beyond a reasonable doubt. 
State: vi ‘Steware es. cca head acted eee i ees 
Subsection (1)(a) of section 29-2523, R. R. S. 1943, 
should be applied only to criminal activity conducted 
prior to the events out of which the charge of murder 
arose. State v. Stewart ............... 0. cece eee eee 
Subsection (1)(b), section 29-2523, R. R. S. 1943, is ap- 
plicable where the purpose of the murder was to con- 
ceal a theft, or to conceal the defendant’s identity as a 
thief. State v. Stewart ............ 0... cee eee eee ee 
Subsection (1)(c), section 29-2523, R. R. S. 1948, applies 
only to the hired gun, the hirers of the gun, and to 
murder motivated by a desire for pecuniary gain, as in 
the case of the murder of an insured by the beneficiary, 
or the murder of a testator by a legatee or devisee. 
State:v: Stewart 42.0. .c0¢ay bike Weeidanc asl eds eG oie 
Subsections (1)(b) and (1)(c), section 29-2523, R. R. S. 
1943, are separate and distinct circumstances, and will 
be construed so as not tooverlap. State v. Stewart .... 
The term ‘heinous, atrocious, or cruel’’ as set out in 
subsection (1)(d), section 29-2523, R. R. S. 1943, is to be 
directed at the conscienceless or pitiless crime which is 
unnecessarily torturous to the victim, and the words 
“or manifested exceptional depravity by ordinary 
standards of morality and intelligence” are applicable 
only to those situations where depravity is apparent to 
such an extent as to obviously offend all standards of 
morality and intelligence. The standard encompasses 
acts which are totally and senselessly bereft of any re- 
gard for human life. State v. Stewart ................. 
Subsection (1)(e), section 29-2523, R. R. S. 1943, applies 
only when the defendant actually committed another 
murder, and not when the defendant only attempted to 
commit another murder. State v. Stewart ............ 
Subsection (1)(f), section 29-2523, R. R. S. 1943, applies 
to those situations where the act of the defendant jeop- 
ardizes the lives of more than two other persons, such 
as the use of bombs or explosive devices, the indiscrim- 
inate shooting into groups, or other like situations. 
State. v. Stewart a): ce thee tai ae Sarat Sheen ee oe 


197 


497 


497 


497 


497 


497 


497 


497 


497 


VoL. 197] 


51. 


52. 


53. 


54. 


55. 


56. 


57. 


58. 


59. 


INDEX 1001 


Subsection (2)(d) of section 29-2523, R. R. S. 1943, 
should be applied as a mitigating circumstance to a 
16-year-old defendant who has no criminal record nor 
significant history of prior criminal activity. State v. 
Stewart. cence cease aaa eee de Mee dae ee Rae 
Under section 29-2522, R. R. S. 1943, a sentence of death 
should not be imposed where the weight of the mitigat- 
ing circumstances approaches, or equals, the weight of 
the aggravating circumstances. It is not required that 
the mitigating circumstances outweigh the aggravating 
circumstances. State v. Stewart ..................645. 
The remedy provided by section 29-2308, R. R. S. 1943, 
is an additional remedy, which may be employed by 
this court in cases involving capital offenses. The pro- 
visions of sections 29-2519 to 29-2523, R. R. S. 1943, are 
not exclusive. State v. Stewart ....................45. 
Neither the Constitution of the United States nor the 
Constituion of Nebraska require determination by a 
jury of the applicability of the aggravating and mitigat- 
ing factors in determining under the provisions of sec- 
tions 29-2522 and 29-2523, R. R. S. 1943, whether the 
penalty shall be death or life imprisonment, and the 
provision for determination of the penalty by the trial 
judge or a panel of judges after notice and hearing is 
constitutional. State v. Rust ...........-.. 00s eee ee eee 
The definitions of aggravating circumstances in section 
29-2523, R. R. S. 1943, are not too broad or vague and 
will be given a narrow construction and narrow appli- 
cation, and as so construed and applied are constitu- 
tional. State v. Rust .......... 0.0... 0. cece eee eee ee 
The term ‘‘substantial history of serious assaultive or 
terrorizing criminal activity’’ within the meaning of ag- 
gravating circumstance subsection (1) (a) of section 
29-2523, R. R. S. 1943, does not include events or occur- 
rences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
State v. Rust ......... 0. eee cette 
State v. Holtan ............. cece cece een e teens 
A murder is committed to conceal the commission of 
another crime when its purpose is to hide the fact that 
another crime has been committed. State v. Rust ..... 
A murder is committed for pecuniary gain when the 
murder itself is motivated primarily by desire for 
pecuniary gain as in the case of a murder of an insured 
by the beneficiary of a life insurance policy for the pur- 
pose of obtaining the proceeds. State v. Rust......... 
The definition of aggravating factors in section 29-2523, 
R. R. S. 1943, will be construed so as not to overlap, 
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that is, the same essential facts should not be construed 

to constitute two or more aggravating circumstances. 

It is the apparent legislative purpose that each of the 

definitions convey a different concept. State v. Rust... 528 
60. A murder is especially heinous, atrocious, cruel, or 

manifests exceptional depravity by ordinary standards 

of morality and intelligence within the meaning of ag- 

gravating circumstance subsection (1)(d), of section 

29-2523, R. R. S. 1943, when it involves torture, sadism, 

sexual abuse, or the imposition of extreme suffering. 

This circumstance applies only to the murder charged 

and not to collateral or subsequent circumstances. 

This circumstance is also satisfied where the killing is 

so coldly calculated as to indicate a state of mind total- 

ly and senselessly bereft of regard for human life. 

State: v. Rust: cscs asd cathe veaeiiacds debe ee Rag aia ewes 528 
61. A conviction for another murder within the meaning of 

aggravating circumstance subsection (1)(a), of section 

29-2523, R. R. S. 1943, does not include an attempt to 

commit murder. State v. Rust .....................05. 528 
62. Acts under unusual pressures or influences or under 

the domination of another person contemplates only 

outside pressures, not those created by the defendant’s 

own acts. State v. Holtan ........... 00. ccc eee eee 544 
63. Extreme mental or emotional disturbance means such 

a disturbance in very great, intense, or severe degree. 

State v. Holtan ... 2... cece eee tenet 544 
64. ‘‘Significant history’’ does not refer to a slight or incon- 

sequential history of criminal activity but rather to an 

important, notable, or meaningful history. State v. 

IOAN feces viata so weinars Hon ates ease ay Ra riceuTe baie pee 544 
65. Youth or extreme age are suggested for consideration 

as a mitigating circumstance but the term is necessari- 

ly relative as it must be considered in the light of vary- 

ing conditions. State v. Holtan .....................05. 544 
66. Penal statutes should be construed so as to give effect 

to the plain meaning of the words employed, and where 

of doubtful meaning, or application, the court should 

adopt the sense that best harmonizes with the context 

and the apparent policy and objects of the Legislature. 

State 'v. Holtan i ceo chess d np tulen ee aarp yeeweelene’s 544 
67. Although a penal statute is required to be strictly con- 

strued, it should be given a sensible construction, and 

general terms therein should be so limited in their con- 

struction and application so as not to lead to injustice, 

oppression, or an absurd consequence. State v. Holtan 544 
68. In each case in which the sentencing court imposes the 

death sentence, the determination of the court shall be 
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in writing and shall be supported by written findings of 
fact based upon the records of the trial and the sen- 
tencing proceeding, and referring to the aggravating 
and mitigating circumstances involved in its deter- 
mination. State v. Simants ......................00005. 
The sentencing procedure provided by the Nebraska 
death penalty statute does not violate either the Ne- 
braska or the federal Constitution. State v. Simants .. 
The facts upon which aggravating circumstances are 
based must be proved beyond a reasonable doubt. 
State v. Simants ..........0 0.00... c eee eee eee 
The rule enunciated in Grandsinger v. State, 161 Neb. 
419, 73 N. W. 2d 632 (1955), on the applicability of the 
doctrine of reasonable doubt is not applicable to our 
present death penalty law. State v. Simants .......... 
Because our statute requires the sentencing authority 
to specify the factors it relies upon in reaching its deci- 
sion and provides a meaningful appellate review, death 
sentences are not imposed capriciously or in a freakish 
manner in this jurisdiction. State v. Simants......... 
The terms ‘‘heinous, atrocious, or cruel’ are directed 
to the conscienceless or pitiless crime which is unnec- 
essarily torturous to the victim. State v. Simants ..... 
“Or manifested exceptional depravity by ordinary 
standards of morality and intelligence’ confines this 
standard only to those situations where depravity is ap- 
parent to such an extent as to obviously offend all 
standards of morality and intelligence. State v. 
Simants) 2 slo shed See y neas PEER ee ees» 
We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. S. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations were the act of the de- 
fendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive de- 
vices, the indiscriminate shooting into groups, or ata 
number of individuals, or other like situations. State v. 
Simants) i564 ecg ks tigi ad eh Skee eR ee hee ete 
We interpret subsection (d), section 29-2523, R. R. S. 
1943, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,’’ to refer to a child 
of tender age, a juvenile, or to a person of advanced 
years where senility may be a factor. State v. Simants 
In the balancing of the aggravating and mitigating cir- 
cumstances, the death penalty will not be imposed sim- 
ply because the aggravating circumstances may out- 
number the mitigating circumstances. Rather, the test 
is whether the aggravating circumstances in compari- 
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son outweigh the mitigating circumstances. State v. 
Simantss 3 .hidages So leak os news 4 ashoorb ania AG ia Oe gees 
The death penalty is not to be imposed if sufficient 
mitigating circumstances shall approach or outweigh 
the weight to be given the aggravating circumstances. 
State v. Simants .....00... 0. eee ee eee 
The test of responsibility for crime is the defendant’s 
capacity to understand the nature of the act alleged to 
be criminal and the ability to distinguish between right 
and wrong with respect to the act. State v. Simants ... 
We find the Nebraska death penalty statute does not vi- 
olate any of the provisions of the Nebraska or federal 
Constitutions. State v. Simants ....................... 
A statute should be construed in the context of the ob- 
ject sought to be accomplished, the evils and mischief 
sought to be remedied, and the purpose to be served. 
State v. City Betterment Corp. ....................0005 
The term ‘‘primary activities’ in section 28-964.03, R. 
R. S. 1943, means only activities conducted for charita- 
ble and community betterment purposes other than the 
organization and operation of a lottery. State v. City 
Betterment Corp. ............ ccc cece e cece eee r eee eees 
An organization whose only activities have been the or- 
ganization and operation of a lottery is not an organiza- 
tion whose primary activities are conducted for chari- 
table or community betterment purposes within the 
meaning of section 28-964.03, R. R. S. 1943. State v. 
City Betterment Corp. ............... 0 cece eee eee ee 
The word ‘‘proceeds’’ in Article III, section 24, Consti- 
tution of Nebraska, and in section 28-964.03, R. R. S. 
1943, means net proceeds. Reasonable and necessary 
expenses incident to the organization and operation of a 
lottery may be paid from lottery proceeds. State v. 
City Betterment Corp. .......... 0... cece eee cece es 
Section 25-1912, R. R. S. 1943, requires that an appeal 
from a final order be taken within 1 month. State v. 
WOLIS tii 55. 50 veetadis aieu ss seitad tease BGR a noes Beas cea vice eater noses 
While a petitioner’s commitment under section 29-2909, 
R. R. S. 1943, was voluntary in the sense that he initi- 
ated the proceedings, when it proceeded to the deter- 
mination that he was a sexual sociopath, his confine- 
ment and release are subject to the other provisions of 
the act. His only remedy is a determination thereafter 
that he is no longer a sexual sociopath. State v. Wells . 
A litigant who invokes the provisions of a statute may 
not challenge its validity. He may not seek the benefit 
of it and at the same time and in the same action ques- 
tion its constitutionality. State v. Wells ............... 
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Under Nebraska law a so-called ‘‘presumption of undue 
influence’’ is not a presumption within the ambit and 
meaning of section 27-301, R. R. S. 1943. McGowan v. 
MCGOWAN: jisin ed ate oh breaneewies coe ees Medatas eee ea bs 
In fixing an attorney’s fee allowed by statute to an in- 
surance policy beneficiary, factors which may be con- 
sidered by the court include the amount involved, re- 
sponsibility assumed, questions of law raised, time and 
labor necessarily required in performance of duty, 
result of service performed, and professional diligence 
and skill exhibited. § 44-359, R. R. S. 1943. Ruby Coop. 
Co. v. Farmers Elevator Mut. Ins. Co. ................ 
The reasonable sum allowed as attorney’s fee under the 
statute to a beneficiary suing to collect insurance pro- 
ceeds has no relation to the fee contracted for on a con- 
tingency basis. § 44-359, R. R. S. 1943. Ruby Coop. Co. 
v. Farmers Elevator Mut. Ins. Co. .................55. 
A mortgagor has no cause of action under section 
76-255, R. R. S. 1943, until there has been full perform- 
ance of the condition of the mortgage. Mr. U Inc. v. 
Mobil Oil Corp. ......... 0. cece eee 
A statute is not to be read as if open to construction as 
a matter of course. Wendt v. Cavalier Ins. Corp. ...... 
Where the words of a statute are plain, direct, and un- 
ambiguous, no interpretation is needed to ascertain the 
meaning. Wendt v. Cavalier Ins. Corp. ............... 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 
tive language. Neither is it within the province of a 
court to read anything plain, direct, and unambiguous 
out of a statute. Wendt v. Cavalier Ins. Corp. ......... 
Where an insurer, in an action against it on a policy of 
insurance, makes a tender of payment under the provi- 
sions of section 44-359, R. R. S. 1943, the plaintiff is not 
entitled to an attorney’s fee under the provisions of that 
statute unless he obtains judgment for more than the 
amount offered. Wendt v. Cavalier Ins. Corp. ......... 
The habitual criminal statute, section 29-2221, R. R. S. 
1943, does not violate the constitutional prohibition 
against cruel and unusual punishment, nor does sen- 
tencing the defendant under the habitual criminal stat- 
ute subject the defendant to double jeopardy. State v. 
GOOd0C 5 nbs het hanks bu cee cane cae ea hea ee eae 
The habitual criminal statute represents a legislative 
determination that the repetition of criminal conduct 
justifies and warrants greater punishment than ordi- 
narily would be considered. State v. Goodloe ......... 
Under section 29-2308, R. R. S. 1943, this court may re- 
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duce a sentence when in its opinion that sentence is ex- 
cessive. State v. Goodloe ........................0 000. 
A court shall not give preference to either parent based 
on the sex of the parent and no presumption shall exist 
that either parent is more fit to have custody of the 
children than the other. § 42-364(2), R. S. Supp., 1976. 
Boroff: vi Boroff <2fc'3.64555 sates didie eas Yo e phe 
A presumption of undue influence is not a presumption 
contemplated by section 27-301, R. R. S. 1943, and the 
burden of proof on the issue of undue influence remains 
on the plaintiff. Golgert v. Smidt ..................4.. 
The 1975 amendments to section 79-1008, R. R. S. 1943, 
are constitutional. Barnett v. Boyle .................. 
Under section 27-608(1), R. R. S. 1943, whether a show- 
ing of inconsistent statements by the witness is an at- 
tack on the credibility of the witness, and whether or 
not, after such a showing, evidence of the witness’ rep- 
utation for truth and veracity should be admitted, are 
matters for the sound discretion of the trial court. 
State vi KING. : S35. ele Satie had te Gade ded ea 
An in camera hearing under the provisions of section 
28-408.05, R. R. S. 1943, is not required in a prosecution 
for burglary with intent to commit rape. State v. 
FEY TODD a ete eie ans Senate aeecalegid che debate ghia big see sda avateael 
A witness whose presence is shown by a party to be es- 
sential to the prosecution of the cause may not be ex- 
cluded from the courtroom under the provisions of sec- 
tion 27-615, R. R. S. 1943, during the testimony of other 
witnesses. State v. Eynon .....................0.00055 
In all cases in which evidence of character or a trait of 
character of a person is admissible, proof may be made 
by testimony as to reputation or by testimony in the 
form of an opinion. On cross-examination, inquiry is 
allowable into relevant specific instances of conduct. § 
27-405, R. R. S. 1943. State v. Eynon .................. 
A statute is not to be read as if open to construction as 
a matter of course. Gaughen v. Sloup................ 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 
tive language. Neither is it within the province of a 
court to read anything plain, direct, and unambiguous 
out of a statute. Gaughen v. Sloup.................... 
When dissolution of a marriage or legal separation is 
decreed, the court may include such orders in relation 
to any minor children and their maintenance as shall 
be justified, including placing the minor children in 
court custody if their welfare so requires. Custody and 
visitation of minor children shall be determined on the 
basis of their best interests. Subsequent changes may 
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be made by the court when required after notice and 
hearing. § 42-364, R. S. Supp., 1974. Brandl v. Brandl . 
During the pendency of dissolution proceedings the 
court may enter ex parte orders determining 
temporary custody of minor children. Brandl v. 
Brana: i:sc5a 3 tae See ees esi Dek ae oe eae ees os 
The prohibition apainist excessive vagueness does not 
invalidate every statute which a reviewing court 
believes could have have been drafted with greater pre- 
cision. All the Due Process Clause requires is that the 
law give sufficient warning that men may conform 
their conduct so as to avoid that which is forbidden. 
State v. Shiffbauer ............ 2.0... cee eee eee 
In determining the sufficiency of the notice a statute 
must of necessity be examined in the light of the con- 
duct with which defendant is charged. State v. Shiff- 
DAUCl ihre dd hates Sarees ed ore oa Lider a Milo bare Oa aes 
One to whose conduct a statute clearly applies may not 
successfully challenge it for vagueness. State v. Shiff- 
DAUCR 30s ta at Sites oe eds ie ER a erred ee aeae 
Embedded in the traditional rules governing constitu- 
tional adjudication is that a person to whom a statute 
may be constitutionally applied will not be heard to 
challenge that statute on the ground that it may con- 
ceivably be applied unconstitutionally to others, in situ- 
ations not before the court. State v. Shiffbauer ....... 
In determining the amount which an obligor should be 
required to pay to discharge his duty of support under 
the Revised Uniform Reciprocal Enforcement of Sup- 
port Act, the trial court must consider the ability of the 
obligor to contribute to the support of the dependent. 
Chisholm v. Chisholm ......... 00.00 .c ccc eee eee nee 
Where a prisoner detained under a writ of extradition 
regular on its face demands his freedom on the ground 
that the complaint against him does not charge a crime 
under the statutes of the demanding state, the burden is 
on him to maintain his position by producing the stat- 
ute; Wise vi State cisics sen caceain coeenaadiee cia we 18 
In an extradition proceeding the requisition may refer 
to, annex, and authenticate accompanying papers and 
if together they meet statutory requirements that is 
sufficient. The term authenticate, as used in extradi- 
tion statutes, simply means a statement that the docu- 
ments are what they purport to be. Wise v. State ..... 
The right of one state to demand the return to it from 
another state of a fugitive from justice is founded upon 
the Constitution of the United States. Art. IV, § 2, Con- 
stitution of the United States. The implementation of 
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the constitutional provision is, by virtue of the Constitu- 
tion and statutes, an administrative function to be car- 
ried out by the executives of the states involved. Art. 
IV, § 2, Constitution of the United States; Title 18 
U.S.C.A., § 3182; § 29-730, R. R. S. 1943. Wise v. State . 
A judgment of the Workmen’s Compensation Court 
may be reversed, modified, or set aside if there is not 
sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award. § 48-185, 
R. S. Supp., 1976. Johnson v. Village of Winnebago .... 
Venue is a jurisdictional fact and the Constitution of 
Nebraska, Article I, section 11, and statute, section 
29-1301, R. R. S. 1943, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury in 
the county where the alleged offense was committed. 
State v. Liberator ......... 0 eee cee eee 


Stipulations. 


Parties are bound by stipulations voluntarily made, and 
relief from such stipulations after judgment is war- 
ranted only under exceptional circumstances. State v. 
WelllS. (i:h2 bch es bce oth aged bo Seek eee en Lae ee eae 


Strict Liability. 


Where the existence of a defect in a product is known to 
the claimant prior to an accident and injury, no basis 
for recovery under the doctrine of strict liability in tort 
exists. Waegle v. Caterpillar Tractor Co. ............. 


Summary Judgments. 


1. 


The moving party is not entitled to summary judgment 
except where there exists no genuine issue as to any 
material fact in the case and where under the facts he 
is entitled to judgment as a matter of law. Reeves v. 
Associates Financial Services Co., Inc. ................. 
The right of a party to sue as representative of a class 
may be raised by a motion for summary judgment. 
Kosowski v. City Betterment Corp. ..................4. 
Where the evidence offered at the hearing on a motion 
for summary judgment shows there is no genuine issue 
as to any material fact, and the movant is entitled to 
judgment as a matter of law, the motion should be sus- 
tained. Gerdes v. Spetman ...................2-..005. 
The purpose of a motion for summary judgment is to 
pierce the allegations in the pleadings and show that 
the material facts are undisputed and otherwise than 
as alleged. Gerdes v. Spetman ....................... 
When the allegations of the pleadings have been 
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pierced by the movant, and the resistance to the motion 
fails to show that a genuine issue of fact exists, a sum- 
mary judgment should be granted. Gerdes v. Spetman 
Motion for summary judgment can be granted only 
where there is no genuine issue as to any material fact 
in the case and where, under the facts, movant is enti- 
tled to judgment as a matter of law. Janssen v. Ham- 
DOG cis scale rt fats tect De sede uate assesses es custo a Ata ek RE aes 
The burden is upon the party moving for a summary 
judgment to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion must be over- 
ruled. Upon a motion for summary judgment, the 
court examines the evidence in the light most favorable 
to the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
be reasonably drawn therefrom. Grady v. Denbeck ... 


Taxation. 


The county assessor’s responsibility after reeommending 
either taxable or exempt status under section 77-202.01, 
R. R. S. 1943, is limited to an advisory rather than an 
adversary capacity. Bemis v. Board of Equalization of 


Douglas County ........ 0... 00. c eee cece eee eee 
Telecommunications. 
1. The intent of sections 75-612 to 75-615, R. R. S. 1948, was 


Tender. 


1. 


to enable telephone users to petition the Public Service 
Commission for telephone service of exchanges other 
than the one in which they reside. Hartman v. Glen- 
wood Tel. Membership Corp. ....................00005- 
The terminology set forth in section 75-613, R. R. S. 
1943, acquires a new meaning limited to the context of 
that section, and definition of the statutory phrases 
must evolve, case-by-case. Hartman v. Glenwood Tel. 
Membership Corp. ............ 0. ee eee cee eee eee nee 


Notice of suit or tender of defense is not ordinarily a 
condition precedent to recovery on an indemnity con- 
tract for a liability incurred or determined in a prior 
action against the indemnitee. Insurance Co. of North 
America v. Hawkins ...........0 0.2.00 cece eee eee 
In the absence of notice or tender of defense, the 
amount to be indemnified is a question of fact. Insur- 
ance Co. of North America v. Hawkins ................ 
A tender is more than a mere offer to pay. It is an of- 
fer to perform coupled with the present ability of im- 
mediate performance, so that were it not for the refusal 
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of cooperation by the party to whom the tender is 
made, the condition or obligation would be immediately 
satisfied. Mr. U Inc. v. Mobil Oil Corp. ............... 
A tender is the offer of a sum of money in satisfaction 
of a debt and is made by producing and showing the 
amount to the creditor and expressing verbally a will- 
ingness to pay it. Mr. U Inc. v. Mobile Oil Corp. ...... 
Where an insurer, in an action against it on a policy of 
insurance, makes a tender of payment under the provi- 
sions of section 44-359, R. R. S. 1943, the plaintiff is not 
entitled to an attorney’s fee under the provisions of that 
statute unless he obtains judgment for more than the 
amount offered. Wendt v. Cavalier Ins. Corp. ......... 


An employment contract with no fixed term may be 
terminated at any time by either the employer or the 
employee, at his own pleasure. Stewart v. North Side 
Produce: ‘Co: sii van edo enti est hie eee ees 
A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agree- 
ment of counsel cannot later object that the hearing 
was held after the date specified in the statute. Alex- 
ander v. School Dist. No. 17 «0.0... 0... cece eee cee eee 
An issue concerning an alleged violation of the Public 
Meetings Act must be promptly and properly raised in 
the lower court or tribunal. Alexander v. School Dist. 
NO. 220 aco hee eed diotokigce deb achat e See AN Ok ee Edm oases 
Any person who has notice of a public meeting and at- 
tends the meeting but fails to object at the meeting to 
the failure of the public body to give ‘‘publicized 
notice’ of the meeting as required by section 84-1411, 
R. S. Supp., 1976, waives his right to object at a later 
date to formal action taken at the meeting on the 
ground that the public body failed to give the notice re- 
quired by the statute. Alexander v. School Dist. No. 17 
Unless otherwise explicitly agreed, title passes to the 
buyer at the time and place at which the seller com- 
pletes his performance with reference to the physical 
delivery of goods, despite any reservation of security 
interest. Nebraska Im-Pruv-All, Inc. v. Sass .......... 
A payor bank is required to settle for a demand item 
provisionally by midnight of the day of receipt, or 
become accountable for the amount unless it returns 
the item on that day. However, if it has made timely 
provisional settlement, it may revoke the provisional 
settlement up until its midnight deadline, that is, mid- 
night on the day following, §§ 4-301, 4-302, U. C. C. 
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10. 


11. 


12. 


13. 


14. 


15. 


Berman v. United States Nat. Bank ................... 
A payor bank which failed to return an item to its for- 
warder by the midnight deadline is accountable to its 
customer for the late return of the item. This means 
that it is Hable for the amount of the item. § 4-302, U. 
C.C. Berman v. United States Nat. Bank ............. 
A decision by the payor bank not to return a demand 
item by the midnight deadline makes provisional settle- 
ment final. § 4-302, U. C. C. Berman v. United States 
Nats (Bank? 2.25456 od)ss0. 54 se dina tdead ig ese ii eae ek eis 
Section 4-103, U. C. C., permits variation by agreement 
of some of the provisions of the Uniform Commercial 
Code. Section 4-103(2), which reads as follows: ‘‘Fed- 
eral reserve regulations and operating letters, clearing 
house rules, and the like, have the effect of agreements 
under subsection (1), whether or not specifically as- 
sented to by all parties interested in items handled,”’ 
authorizes clearing agreements creating a deadline 
earlier than the ‘‘midnight deadline.” Berman v. 
United States Nat. Bank ................ 0. cece eee eee 
In an appeal from an award of appraisers in a condem- 
nation proceeding, the party appealing shall within 30 
days after the filing of the award file a notice of appeal 
and serve a copy of the same upon all parties bound by 
the award. These provisions are mandatory and are in 
addition to the undertaking required by section 76-716, 
R. R. S. 19483. Kracman v. Nebraska P. P. Dist........ 
A sentence validly imposed takes effect from the time 
it is pronounced and a subsequent sentence fixing a dif- 
ferent term isa nullity. State v. Snider ............... 
When the tenth day for filing a motion for a new trial is 
a Sunday or a holiday, filing on the next business day is 
within time. State v. Sotelo ............. cece eee eee 
The provision in section 75-128, R. S. Supp., 1976, that 
the Public Service Commission shall file its decision 
within 30 days after the hearing is discretionary, not 
mandatory. Hartman v. Glenwood Tel. Membership 
COPD. sii sihs bio nbs oe eigen ed ene tie es SEE Oe Mee Meee aes 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. First Nat. Bank of 
Bellevue v. Rose ........... 0. cece cece eee ee eee eens 
A debtor must be given reasonable notice of an in- 
tended disposition of collateral which will provide him 
with sufficient time to take appropriate steps to protect 
his interest in the collateral, and ordinarily a minimum 
of 3 business days is required. First Nat. Bank of 
Bellevue v. Rose ........... 0... eee eee teen eee 
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After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Lienemann v. 
Lienemann: .c.cc5 2h 2045 bn 5 need EASA es PUN OA ee din 
Subsection (1)(a) of section 29-2523, R. R. S. 1943, 
should be applied only to criminal activity conducted 
prior to the events out of which the charge of murder 
arose. State v. Stewart 0.0.0.0... 00. cece eee eee 
Section 25-1912, R. R. S. 1943, requires that an appeal 
from a final order be taken within 1 month. State v. 
Wells tip ee Sai sp RE erecal a Sp Nrn tioce, Hidy 2 ca cove Stead esaielts 
An agreement to make a future contract is not binding 
upon either party unless all terms and conditions are 
agreed upon and nothing is left to-future negotiation. 
Alward v. United Mineral Products Co. ................ 
When an agreement stipulates that certain terms shall 
be settled later by the parties, such terms do not be- 
come binding unless and until they are settled by later 
agreement. Alward v. United Mineral Products Co. .. 


No future interest or estate is good unless it must vest, - 


if at all, not later than 21 years after some life in being 
at the creation of the interest. Gade v. Descendants of 
WICC. sy Seecitn ee ob ceat Sooner et abe he deliiee Phin obedience 
Future interests created by will are measured by lives 
in being at the testator’s death, rather than at the time 
the will was executed. Gade v. Descendants of Unitt .. 
When an employee knows that an injury has occurred 
and that disability therefrom was due to his employ- 
ment, the period for making claim and filing action is 
not extended even though he was ignorant of the appli- 
cation of the Workmen’s Compensation Act to his situa- 
tion. Novak v. Triangle Steel Co. ...................65 
A mistake of law is no more an excuse in connection 
with a late compensation claim than anywhere else, un- 
less expressly made so by statute. Novak v. Triangle 
Sleeli Cos. oy ciieed Silas esta Madb huey oe enode hae Bee 
The limitation provided by section 48-137, R. R. 8S. 1943, 
starts to run from the time it becomes reasonably ap- 
parent that a compensable claim exists. Novak v. Tri- 
angle Steel: Coz sc. 3.sda4 Acts deaadss wb Selb sete s wath es 
The court, as a condition of its sentence, may require 
the offender to be confined periodically in the county 
jail or to return to custody after specified hours, but not 
to exceed 90 days. State v. Shiffoauer ................ 
It is a well-established principle that whether a pro- 
ceeding be criminal or civil, the procedures and pro- 
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cedural rules to be applied are those which are in effect 
at the date of the hearing or proceeding and not those 
in effect when the act or violation is charged to have 
taken place. State v. Shiffbauer ...................... 
Whether or not the demanding state in extradition pro- 
ceedings has violated the right of a fugitive to a speedy 
trial is a question for the demanding state to deter- 
mine. Wise v. State ............ cee eee eee eee 


When private property is damaged in the course of a 
public improvement, the owner may seek compensa- 
tion by an action in inverse condemnation or in tort. 
City of Omaha v. Matthews ......... “dhe Ghee des leesla adres 
Where the existence of a defect in a product is known to 
the claimant prior to an accident and injury, no basis 
for recovery under the doctrine of strict liability in tort 
exists. Waegle v. Caterpillar Tractor Co. ............. 


As a general rule, in a prosecution for homicide where 
self-defense is an issue, evidence of threats recently 
made by the deceased against the defendant, which 
were communicated to the defendant, are admissible. 
Statesvs Sims)ig542 0. 3ieeenad bead de cane es wea esanens 
A judgment will not be reversed for error in an eviden- 
tiary ruling if there was no prejudice to any substantial 
right of the defendant and the record as a whole shows 
the error was harmless beyond a reasonable doubt. 
State. VASIMS i. eceiex debe padiuheatink’® ocean uk oben ee oe 
Where evidence conflicts on a question of proximate 
cause of alleged injuries, the question is ordinarily for 
the jury under proper instructions. Abbott v. North- 
western Bell Tel. Co. .... 2.2.2. e eee eee 
A verdict will not be set aside as inadequate unless so 
clearly wrong and unreasonable as to indicate passion, 
prejudice, or mistake on the part of the jury. Abbott v. 
Northwestern Bell Tel. Co. ............0.020 0002 c cee 
Jury instructions should be considered as a whole and 
the meaning of the instruction or instructions, when 
taken as a whole, must be considered and not just the 
phraseology of a particular part. Abbott v. North- 
western Bell Tel. Co. ........ 0.0... cee ccc eee ees 


The jury should be instructed to reduce to present’ 


value damages for future pain and suffering. Abbott v. 
Northwestern Bell Tel. Co. ......... 0. cece eee ees 
In determining whether the evidence supports the find- 
ings of the trial court in an action at law where the jury 
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has been waived, the evidence must be considered in 
the light most favorable to the successful party, all con- 
flicts must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. J. P. Theisen & Sons v. 
Aksarben Contracting Corp. ...................2.0200- 
The judgment of the trial court in an action at law 
where a jury has been waived has the effect of a ver- 
dict of a jury and it will not be set aside on appeal un- 
less clearly wrong. J. P. Theisen & Sons v. Aksarben 
Contracting Corp. ...... 0.0... cece ce eet eee eae 
Mickelson & Mickelson Hay Contractors v. Christensen 
Insurance Co. of North America v. Hawkins ........... 
Schuler-Olsen Ranches, Inc. v. Garvin ................ 
Where there is irreconcilable conflict on a material is- 
sue, this court on appeal will, in determining the weight 
of the evidence of witnesses who appear in court to tes- 
tify, consider the fact that the trial court observed 
them and their manner of testifying and must have ac- 
cepted one version of the facts rather than the other. 
Mickelson & Mickelson Hay Contractors v. Christensen 
The District Court may determine any controversy be- 
tween parties before it when it can be done without 
prejudice to the rights of others and need bring in other 
parties only when a determination of the controversy 
cannot be had without their presence. Bury v. Action 
Enterprises, Inc. ............ 0c cece cence een eeee 
Properly verified photographs are not rendered inad- 
missible in evidence because of marks on them where 
the individual who made the marks explains them or 
testifies as to their correctness. State v. Lang........ 
To render a failure to give an instruction prejudicially 
erroneous, it is not sufficient that correct abstract 
propositions of law are thereby embodied. In addition, 
such propositions must be applicable to the facts. State 
Ai) (-) 0 ae Cane ee eee ee 
Error may not be predicated on the refusal to give an 
instruction which either erroneously or only partially 
covers the applicable law. State v. Siers .............. 
Where an instruction is technically correct, and is 
couched in terms which in the opinion of a party are 
liable to be misunderstood or misapplied by the jury, it 
is the party’s duty to call the court's attention to the 
supposed defect and present a suitable instruction. 
State-v. Siers.. vc4sag ese isd hee Cea eoV Ada hehe cures 
Evidence of other crimes, similar to that charged, is 
relevant and admissible when it tends to prove a partic- 
ular criminal intent which is necessary to constitute the 
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crime charged or where there is some legal connection 
between the two upon which it can be said that one 
tends to establish the other or some essential fact in is- 
sue. State v. Siers ...... 0.0 ce cece cence eens 
Proof of the existence of a legal entity capable of own- 
ing property is not required in an embezzlement prose- 
cution. State v. Siers ......... 0... ee ee eee 
The name of the owner of property stolen is material 
only to the extent it serves a descriptive purpose. Also 
it is to show it was not the property of the accused, and 
that the accused may know whose property he is al- 
leged to have stolen so that he may be prepared to 
meet or refute the charge at the trial. And, where the 
identity of the alleged owner is sufficiently established 
and the defendant is not deceived or misled to his 
prejudice, no error results. State v. Siers............. 
A show-up identification procedure is constitutionally 
invalid only when so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification that a de- 
fendant is denied due process of law, and admission of 
evidence of a show-up without more does not violate 
due process. State v. Nance ..................00 eee 
A determination as to the likelihood of misidentification 
must be made on the totality of circumstances of each 
case... State vi: Nance 22364005251 deere aie ald Seales 
A defendant is not entitled to the assistance of counsel 
at a pretrial identification procedure conducted before 
the filing of the information. State v. Nance.......... 
An in-court identification may properly be received in 
evidence if it is independent of, and untainted by, an il- 
legal pretrial identification procedure. State v. Nance 
Severance of counts in a criminal case is a matter di- 
rected to the sound discretion of the trial court, and no 
ruling thereon will be disturbed on appeal in the ab- 
sence of a showing of prejudice to the defendant. State 
VINANGCE: a5 brig endl s kelaerne din ss anate hedbare da sags poo ceek 
Prejudicial error must appear affirmatively in the 
record, and the party appealing from the judgment has 
the burden of showing prejudice. Insurance Co. of 
North America v. Hawkins ............. 0.000 eee eee eee 
Objects falling in the plain view of an officer who has a 
right to be in the position to have that view are subject 
to seizure and may be introduced in evidence. State v. 
1 (0) (0) c0¢: \) er 
A defendant may not predicate error on the admission 
of evidence to which no objection was made at the time 
it was offered or adduced. State v. Holloman......... 
The slightest penetration of the sexual organs of the fe- 
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male is sufficient, if established beyond a reasonable 
doubt, to constitute the necessary element of penetra- 
tion in a prosecution for rape, and such element may be 
proved by either direct or circumstantial evidence. 
State v. Holloman ..............0.. 0... c eee ee eee eee 
It is only where there is a total failure of proof to estab- 
lish a material allegation of the information, or the tes- 
timony is of so weak or doubtful a character that a con- 
viction based thereon cannot be sustained, that the trial 
court is justified in directing a verdict for the defend- 
ant. State v. Holloman ...................... 0.020006. 
If it satisfactorily appears from the evidence in a pros- 
ecution for rape that the prosecutrix is not the sister or 
daughter of the accused, a conviction will not be re- 
versed because no witness testified in direct language 
to such facts. State v. Holloman ...................... 
There is a presumption the trial court, trying a case 
without a jury, in arriving at a decision, would consider 
such evidence only as is competent and relevant and 
the Supreme Court will not reverse a case so tried be- 
cause other evidence was admitted, where there is ma- 
terial, competent, and relevant evidence admitted suf- 
ficient to sustain the judgment of the trial court. 
Stecker v. Stecker ..3.0.0.6::005 bs eanciecdied PibGee ts aeareelois 
Upon a trial de novo in this court, incompetent, irrele- 
vant, and immaterial evidence offered in the original 
trial, which was admitted over proper objections by the 
adverse party, will be disregarded by this court. 
Stecker ‘v:'‘Stecker « y.05 e045 chic thea tennessee 
Where on objection a ruling excluding evidence is 
made, an offer of proof is generally a prerequisite to re- 
view on appeal unless it is apparent from the context 
within which the question was asked that the answer 
would have been material and competent. State v. 
FOnVille: isis cis nage skein ene ee othe Reade woe LAGE S 
Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
R. R. S. 1943, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness concerning his 
character for truthfulness or untruthfulness. § 27-608, 
R. R. S. 1943. State v. Fonville ...................005. 
An inquiry as to whether or not a witness has com- 
mitted a simple assault and battery is generally not 
probative of untruthfulness. State v. Fonville ......... 
A trial court is not required to give a proffered instruc- 
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tion which unduly emphasizes a part of the evidence in 
the case. First Mid America, Inc. v. Palmer .......... 
When a contract and the facts and circumstances that 
aid in ascertaining the intent of the parties are insuf- 
ficient to raise an issue of fact, the interpretation of the 
contract is a matter of law. Nebraska Im-Pruv-All, 
TNO. Vi SASS) sos dnd tyeine See due oe Heke gad Heese deh Radin OAS 
Where on the trial of an issue of fact proof relating to 
the disputed issue is so clear and convincing that rea- 
sonable minds cannot reach different conclusions, it is 
the duty of the trial court to dismiss the jury and enter 
judgment in accordance with the evidence. Nebraska 
Im-Pruv-All, Inc. v. SaSS ...... 0... ccc tees 
It is a general rule that in a criminal prosecution evi- 
dence of crimes committed by the accused, other than 
that with which he is charged, is not admissible. State 
Vi MOOMO ois So ete MRSS edie ed Ek Sar hia See Sees 
Where prior offenses of the accused are sufficiently 
similar to the one charged in the case on trial so that 
the evidence thereof has probity as to intent, motive, or 
knowledge, such evidence may be received, and the 
issue of whether such evidence should be received is 
generally one left to the discretion of the trial court. 
State*vi MOOre? 3 iin cevainc sahiousies oT Sane gare ed ees 
Evidence of another crime is admissible to show mo- 
tive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. § 27-404 
(2), R. R. 8. 1943. State v. Moore ..................... 
It is the duty of the court, in a trial for homicide, to 
instruct only on those degrees of homicide which find 


support in the evidence. State v. Walker .............. 
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The purpose of an instruction conference is to give the 
parties a chance to request proper instructions and not 
to provide a trap for the court. State v. Sotelo ........ 
In the absence of a proper request, the trial court is not 
required to instruct in regard to lesser included of- 
fenses. State v. Sotelo ................ 00. cee eee ee eee 
Evidence that the accused had physical or constructive 
possession of a drug with knowledge of its presence and 
its character as a controlled substance is sufficient to 
support a finding of possession. State v. Sotelo........ 
Constructive possession may be proved by direct or cir- 
cumstantial evidence, and may be shown by the ac- 
cused’s proximity to the substance at the time of the ar- 
rest or by a showing of dominion over the substance. 
State: v../Sotelo: oss cect dane deca sg ded ews de tuea wean 
The ruling of the trial court upon a severance of crimi- 
nal prosecutions properly joined in a single indictment, 
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information, or complaint will not be disturbed on ap- 
peal, in the absence of an abuse of discretion. State v. 
Bdwards iiss ccncs tga eh tan desi Gait easier adage sn Laxe 
When two defendants are tried together, each having 
separate counsel, the testimony of one against the 
other, subject to cross-examination, is not of such a 
prejudicial nature as to require a separate trial. State 
Vi DOG Wards) wesc od yarn es ena 2s wteeasi et ge Ae ntl s 
Proof of guilty knowledge may be made by evidence of 
acts, declarations or conduct of the accused from which 
the inference may be fairly drawn that he knew of the 
existence and nature of the narcotics at the time and 
place where they were found. State v. Edwards ...... 
An instruction that in weighing the testimony of regular 
law enforcement officers greater care should be exer- 
cised than in the case of disinterested witnesses is im- 
proper but not prejudicial to the accused. ‘State v. 
Reinert ys tase tee ea eo Bats Peeing i gee SS 
The rule is well established in this jurisdiction that the 
scope of cross-examination of a witness rests largely in 
the discretion of the trial court and its ruling will be up- 
held on appeal unless there is an abuse of discretion. 
State: v.Reinert:3.::0:40s.cc8 bos ood e She A a ee 
Evidence of similar offenses is admissible where an 
element of the crime charged is motive, criminal in- 
tent, or guilty knowledge. State v. Pratt.............. 
The trial court may in its discretion permit the intro- 
duction of evidence in rebuttal that is not strictly rebut- 
talevidence. State v. Pratt .......................005. 
All instructions must be read together and if the in- 
struction or instructions, taken as a whole, correctly 
state the law, are not misleading, and adequately cover 
the issues, there is no prejudicial error. State v. Pratt 
The action of the District Court in directing that sen- 
tences be served consecutively will not be disturbed on 
appeal absent an abuse of discretion. State v. Pratt... 
An exculpatory statement made by an accused to the 
police the day after his arrest is a hearsay statement 
under section 27-801(3), R. R. S. 1943, and is not admis- 
sible in evidence unless it comes within the provisions 
of section 27-801(4) (a) (ii), R. R. S. 1943. State v. 
Pelton: i003 et ah een das he eRe el oe 
Evidence of an accused’s utterance as to his existing 
state of mind at the time he makes a statement does 
not come within the hearsay exception of section 
27-803(2), R. R. S. 1943, unless his state of mind at the 
time he made the statement or utterance is material to 
the issues. State v. Pelton ............. 0c. cece eee ees 
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56. The mere claim that defenses of codefendants are an- 
tagonistic is insufficient reason to grant separate trials 
where the charges against all the defendants result 
from the same series of acts and would be proved by 
similar evidence. State v. Pelton ..................... 412 

57. The fact that one defendant wishes to use the other asa 
witness does not of itself entitle him to a separate trial. 


State vi Pelton io .is vcs deve ase inlaid Rouges bi dead awe 412 
58. An instruction which does not correctly state the law 
should not be given. State v. Pelton .................. 412 


59. In determining the sufficiency of the evidence to sus- 
tain a judgment, that evidence must be considered 
most favorably to the successful party, and he is enti- 
tled to the benefit of any reasonable Inferences derived 
from it. White Motor Credit Corp. v. Sapp Bros. Truck 
Plaza InCi ict. Lethe eee tentacle eae ben toe oe 421 
60. In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. Katleman v. U. S. Communities, Inc. ......... 443 
61. After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Lienemann v. 
Lienémann: weed ei yas Shadane pee erga ses 449 
62. In actions not involving a prayer for extraordinary 
remedies, pleadings are to be construed liberally in fa- 
vor of the pleader. Gilbert v. Vogler .................. 454 
68. The matter of granting a continuance in a criminal 
case is peculiarly within the discretionary judgment of 
the trial court. State v. Addison ...................... 482 
64. A judicial record of this state, or of any federal court of 
the Unlted States, may be proved by the production of 
: the original, or by a copy thereof, certified by the clerk 
or the person having the legal custody thereof, authen- 
ticated by his seal of office, if he has one. State v. Ad- 
GUS OME: 0 .nc8 phi ace exp vrs aah a eta easter hia A aaah bet ed dae ales 482 
65. A witness may not testify toa matter unless evidence is 
introduced sufficient to support a finding that the indi- 
vidual has personal knowledge of that matter. State v. 
SIMANS wi Sah a pacar esh eects ayeeclapene tn, ate noe Fnch Sans us 549 
66. A litigant who invokes the provisions of a statute may 
not challenge its validity. He may not seek the benefit 
of it and at the same time and in the same action ques- 
tion its constitutionality. State v. Wells ............... 584 
67. Parties are bound by stipulations voluntarily made, 
and relief from such stipulations after judgment is war- 
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74, 


75. 


76. 
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ranted only under exceptional circumstances. State v. 
Well 8-9 Biceucha frase atevanitia eta dhe Be adoptees Aerie aee tend ade leon 
In a will contest the burden of proof or the risk of non- 
persuasion on the issue of undue influence is on the con- 
testant and remains there throughout the trial. Mc- 
Gowan v. McGowan .............. 0c. eee eee eee eee 
A court of general jurisdiction has inherent power to 
protect itself, litigants, and the public from vexatious 
proceedings by dismissing with prejudice suits insti- 
tuted by plaintiffs who repeatedly violate the rules of 
pleading and the orders relating thereto, after having 
had a full opportunity to present litigable controversies 
in proper form. Scudder v. Haug ...................-- 
Noncompliance by counsel with the requirement that 
he object to a proposed jury instruction when it is sub- 
mitted to him does not bar this court from opting to 
consider plain errors in a record indicative of a prob- 
able miscarriage of justice. McCready v. Al Eighmy 
DOB Cac Re tte oe ors ode Cap atnd oer ns etek sen a eae 
Generally, parol evidence is admissible for the purpose 
of explaining and showing the true nature of the trans- 
action between the parties. Bando v. Cole............ 
An in camera hearing under the provisions of section 
28-408.05, R. R. S. 1943, is not required in a prosecution 
for burglary with intent to commit rape. State v. 
BYyNON: ions scp gs aSek tad oe Bye hinge weet hk Pe eon Salone 
Evidence of other crimes is admissible where relevant 
and competent as proof of intent. State v. Eynon..... 
In a criminal case this court will not interfere on ap- 
peal with a verdict of guilty based upon the evidence 
unless it is so lacking in probative force that it can say 
as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. State v. 
BS YMON ei ie eivtdce (oer aha ne tied Ba dhs HER AOA ep he ne eG Sed 
A witness whose presence is shown by a party to be es- 
sential to the prosecution of the cause may not be ex- 
cluded from the courtroom under the provisions of sec- 
tion 27-615, R. R. S. 1943, during the testimony of other 
witnesses. State v. Eynon .....................200000- 
In all cases in which evidence of character or a trait of 
character of a person is admissible, proof may be made 
by testimony as to reputation or by testimony in the 
form of an opinion. On cross-examination, inquiry is 
allowable into relevant specific instances of conduct. § 
27-405, R. R.S. 1948. State v. Eynon .................. 
A motion for a directed verdict admits for the purpose 
of decision the truth of all material and relevant evi- 
dence on behalf of the party against whom the motion 
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is directed. Huskinson v. Vanderheiden .............. 739 
78. Where the facts are conceded, undisputed, or are such 

that reasonable minds can draw but one conclusion 

therefrom, it is the duty of the court to decide the ques- 

tion, as a matter of law, rather than submit it to a jury 

for determination. Huskinson v. Vanderheiden ....... 739 
79. A verdict may be set aside as excessive only when it is 

so clearly exorbitant as to indicate that it was the re- 

sult of passion, prejudice, or mistake, or that it is clear 

that the jury disregarded the evidence or controlling 

rules of law. Huskinson v. Vanderheiden............. 739 
80. Errors in ruling on the admissibility of evidence which 

do not injuriously affect the substantial rights of an ac- 

cused are not grounds for reversal. State v. Horn..... 755 
81. The party against whom a motion for a directed verdict 

is directed is entitled to have every controverted fact 

resolved in his favor and to have the benefit of every in- 

ference that can reasonably be deduced from the evi- 

dence. Waegle v. Caterpillar Tractor Co. ............. 824 
82. Whether or not the demanding state in extradition pro- 

ceedings has violated the right of a fugitive to a speedy 

trial is a question for the demanding state to deter- 

mine. Wise v. State ......... 0.0... ccc eee cee eee 831 


Undue Influence. 

1. Under Nebraska law a so-called ‘‘presumption of undue 
influence’ is not a presumption within the ambit and 
meaning of section 27-301, R. R. S. 1943. McGowan v. 
MCGOWAN 505.5616 ariiie nd dred Qa avis ba DSO sl aah Allee gle 596 

2. In an action based on undue influence, when a confiden- 
tial relationship exists between the parties, and a 
prima facie case is established, the burden of proof re- 
mains on the plaintiff, but the burden of going forward 
with the evidence to overcome a presumption of undue 
influence shifts to the defendants. Golgert v. Smidt ... 667 

3. To permit a finding of undue influence, it must appear 
by clear and satisfactory evidence that: (1) The grant- 
or was subject to such influence; (2) the opportunity to 
exercise it existed; (3) there was a disposition to exer- 
cise it; and (4) the result appears to be the effect of 
such influence. The undue influence must be such as 
controls the will of the grantor. Golgert v. Smidt ..... 667 

4. The mere existence of a confidential relationship does 
not void a conveyance. As a general rule the convey- 
ance is valid if it appears that the grantor had compe- 
tent or disinterested advice or acted voluntarily, delib- 
erately, and advisedly, with full knowledge of the na- 
ture and effect of her act, and not because the confi- 
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dential relationship influenced her. Golgert v. Smidt . 
A presumption of undue influence is not a presumption 
contemplated by section 27-301, R. R. S. 1943, and the 
burden of proof on the issue of undue influence remains 
on the plaintiff. Golgert v. Smidt ..................... 


Uniform Commercial Code. 


1. 


Under section 9-504(2), U. C. C., a debtor is entitled to 
any surplus arising from a repossession sale of col- 
lateral by a secured party. Reeves v. Associates Fi- 
nancial Services Co., Inc. ....... 0... cece cece eee ees 
Where a seller assigns an installment contract to a fi- 
nance company subject to a repurchase agreement or 
guaranty, it is the seller who has the rights and duties 
of a secured party when the finance company repos- 
sesses collateral and transfers it to the seller pursuant 
to the repurchase agreement or guaranty. § 9-504(5), 
U.C. C. Reeves v. Associates Financial Services Co., 
TING oe Se Bia ole iets See e ecoaibes Bidaadey sebrace pabueitene Gales et tocs 
A secured party has a duty to sell repossessed collater- 
al in a commercially reasonable manner, and price, as 
a term of sale, is a relevant consideration in deter: 
mining whether a sale is commercially reasonable. 
Reeves v. Associates Financial Services Co., Inc. ..... 
A draft which says it is ‘payable through’’ a bank has 
the effect of designating the bank as a ‘‘collecting 
bank.’’ § 3-120, U.C. C. Ordinarily whether a draft is a 
‘“‘payable through” draft is determinable by an exami- 
nation of the face of the instrument. However, where 
the face of the instrument is ambiguous, it is some- 
times permissible, depending upon the facts of the par- 
ticular case, to look behind the instrument to determine 
whether the bank was in fact performing the functions 
of a ‘‘collecting bank’’ or those of a ‘‘payor bank.”’ 
Berman v. United States Nat. Bank ................... 
A ‘‘payor bank’’ means a bank by which an item is pay- 
able as drawn or accepted, and ‘collecting bank’’ 
means any bank handling the item for collection except 
the payor bank. § 4-105, U. C. C. Berman v. United 
States Nat. Bank .......... 0... c cece eee eee ence eee 
A collecting bank has the duty of making presentment, 
but is not ordered or authorized to pay the instrument 
out of the drawer’s account. It must exercise ordinary 
care in presenting an item, in sending notice of dis- 
honor or nonpayment, and in returning an unpaid item. 
Berman v. United States Nat. Bank ................... 
A payor bank may charge its customer’s account for 
any items which are properly payable even though the 
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10. 


11. 


12. 


13. 


14, 


charge may create an overdraft. Berman v. United 
States Nat. Bank ......0. 0. ee eee eee 
A payor bank is required to settle for a demand item 
provisionally by midnight of the day of receipt, or be- 
come accountable for the amount unless it returns the 
item on that day. However, if it has made timely pro- 
visional settlement, it may revoke the provisional set- 
tlement up until its midnight deadline, that is, midnight 
on the day following. §§ 4-301, 4-302, U.C.C. Berman 
v. United States Nat. Bank ..................0.0.0000 05 
A payor bank which failed to return an item to its for- 
warder by the midnight deadline is accountable to its 
customer for the late return of the item. This means 
that it is iiable for the amount of the item. § 4-302, U. 
C.C. Berman v. United States Nat. Bank ............. 
A decision by the payor bank not to return a demand 
item by the midnight deadline makes provisional settle- 
ment final. § 4-302, U.C. C. Berman v. United States 
Nat: Bank cise cabaae eee vee ine Lb Geb ad Oa soe habs 
Section 4-103, U. C. C., permits variation by agreement 
of some of the provisions of the Uniform Commercial 
Code. Section 4-103(2), which reads as follows: ‘‘Fed- 
eral reserve regulations and operating letters, clearing 
house rules, and the like, have the effect of agreements 
under subsection (1), whether or not specifically as- 
sented to by all parties interested in items handled,” 
authorizes clearing agreements creating a deadline 
earlier than the “midnight deadline.” Berman v. 
United States Nat. Bank ............0 0... c ccc e eee eee 
A secured party has a duty to provide the debtor with 
reasonable notice of the intended disposition. First 
Nat. Bank of Bellevue v. Rose .................00 2000 ee 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. First Nat. Bank of Belle- 
VUC "Vs ROSC oe. 3 baa thst te Atay ibe a etna Mevaunea eat 
A debtor must be given reasonable notice of an in- 
tended disposition of collateral which will provide him 
with sufficient time to take appropriate steps to protect 
his interest in the collateral, and ordinarily a minimum 
of 3 business days is required. First Nat. Bank of 
Bellevue V. ROSC@ isc. Siade eeu wderiga ged daees dean os 


Vendor and Purchaser. 


Growing crops are a part of the real estate and pass to 
the grantee named in a deed of conveyance unless re- 
served. Schuler-Olsen Ranches, Inc. v. Garvin ....... 
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Venue is a jurisdictional fact and the Constitution of 
Nebraska, Article I, section 11, and statute, section 
29-1301, R. R. S. 1943, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury in 
the county where the alleged offense was committed. 
State v. Liberator: e232 256) casiewede ee ee ees Sk eee Sees 
The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational con- 
clusion which can be drawn is that the crime was com- 
mitted in the county alleged, the proof is sufficient. 
State: v. Liberator: 20.006 oc. ea coe a eb bite eeee ec awet 


A verdict will not be set aside as inadequate unless so 
clearly wrong and unreasonable as to indicate passion, 
prejudice, or mistake on the part of the jury. Abbott v. 
Northwestern Bell Tel. Co. ............. 0.02 c cece nee 
The verdict of a jury must be sustained if, taking the 
view most favorable to the State, there is sufficient evi- 
dence to support it. State v. Johnsen ................. 
The verdict of a jury based upon conflicting evidence 
will not be set aside unless it is clearly wrong. First 
Mid America, Inc. v. Palmer ...............0 00s cece ees 
Grady v. Denbeck ..........0. 0... cece cece ee eee 
The verdict of a jury must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the 
State, to support it. State v. Edwards ................. 
It is only where there is a total failure of competent 
proof in a criminal case to support a material allega- 
tion in the information, or where the testimony adduced 
is of so weak or doubtful a character that a conviction 
based thereon could not be sustained, that the trial 
court will be justified in directing a verdict of not 
guilty. State v. Webb ........... 00... cece eee eee 
In a criminal case this court will not interfere on ap- 
peal with a verdict of guilty based upon the evidence 
unless it is so lacking in probative force that it can say 
as a matter of law that it is insufficient to support a 
verdict of guilty beyond a reasonable doubt. State v. 
FOYNOn "5 sys ea ha oan a pa ees Se hearers gomelboy ped dba eda 
A motion for a directed verdict admits for the purpose 
of decision the truth of all material and relevant evi- 
dence on behalf of the party against whom the motion 
is directed. Huskinson v. Vanderheiden .............. 
Where the facts are conceded, undisputed, or are such 


857 


857 


11 


216 


224 
795 


354 


662 


734 


739 


VOL. 197] 


10. 


Waiver. 


INDEX 1025 


that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a jury 
for determination. Huskinson v. Vanderheiden ....... 
A verdict may be set aside as excessive only when it is 
so clearly exorbitant as to indicate that it was the re- 
sult of passion, prejudice, or mistake, or that it is clear 
that the jury disregarded the evidence or controlling 
rules of law. Huskinson v. Vanderheiden ............. 
The party against whom a motion for a directed verdict 
is directed is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every in- 
ference that can reasonably be deduced from the evi- 
dence. Waegle v. Caterpillar Tractor Co. ............. 


The determination of whether there has been an intelli- 
gent waiver of the constitutional right to counsel must 
depend in each case upon its particular facts and cir- 
cumstances, including the background, experience, and 
conduct of the accused. State v. Blunt ................ 
A plea of guilty embodies a waiver of every defense to 
the charge whether procedural, statutory, or constitu- 
tional, except the defense that the information is not 
sufficient to charge an offense. State v. Abramson .... 
State v. Blankenbaker ...............0 00.00. c cece eee 
Participation in the hearing required under section 
79-1254, R. S. Supp., 1975, is ordinarily a waiver of any 
defect in the notice of the hearing. Alexander v. School 
Dist. NOs Wes ees is eye ede aye Ad Le eae 
A party at whose request the hearing required by sec- 
tion 79-1254, R. S. Supp., 1975, was continued by agree- 
ment of counsel cannot later object that the hearing 
was held after the date specified in the statute. Alex- 
ander v. School Dist. No. 17 ........... 0... cc see eee eee 
Any person who has notice of a public meeting and at- 
tends the meeting but fails to object at the meeting to 
the failure of the public body to give ‘‘publicized no- 
tice’ of the meeting as required by section 84-1411, R. 
S. Supp., 1976, waives his right to object at a later date 
to formal action taken at the meeting on the ground 
that the public body failed to give the notice required 
by the statute. Alexander v. School Dist. No. 17 ....... 
Promissory estoppel will not lie against a plea of the 
statute of frauds, unless the alleged promise relates to 
the intended abandonment or waiver of a legal right 
then held or to be held by the promissor. Schott Grain 
Co. v. Rasmussen .............-...0000 005 pm ature heey 
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The filing of a demurrer to a petition is a waiver of the 
right to insist that the allegations thereof be made 
more definite and certain. Gilbert v. Vogler .......... 


A conveyance will not be construed to create an estate 
upon condition unless the language is so clear there can 
be no other construction. Miller v. Miller ............. 
Estates upon condition subsequent are not favored in 
law, and a condition will be liberally construed to avoid 
aforfeiture. Miller v. Miller ....................0.005. 
A devise of land under condition that the devisee pay 
$2,000 to each of four other persons within 1 year after 
the will is admitted to probate conveys the land in fee 
simple to the devisee subject to leins for the amounts 
due the four other persons, and a breach of the condi- 
tion does not work a forfeiture of the estate of the devi- 
see. Miller v. Miller .............. 0... cece eee ee eee 
Under Nebraska law a so-calied ‘‘presumption of undue 
influence” is not a presumption within the ambit and 
meaning of section 27-301, R. R. S. 1943. McGowan v. 
MCGOWAN: 5.2 o fo08 kencnd hd tie b pao dens oe einsteee dg bos 
In a will contest the burden of proof or the risk of non- 
persuasion on the issue of undue influence is on the con- 
testant and remains there throughout the trial. Mc- 
Gowan v. McGowan ............. 5.0 cece ence eens 
No future interest or estate is good unless it must vest, 
if at all, not later than 21 years after some life in being 
at the creation of the interest. Gade v. Descendants of 
TINIE on heat eee bate Ra ne aes we el ate es 
Future interests created by will are measured by lives 
in being at the testator’s death, rather than at the time 
the will was executed. Gade v. Descendants of Unitt .. 
Contingent future interests are subject to the rule 
against perpetuities but vested interests are not. Gade 
v. Descendants of Unitt ......... 0... cee ee eens 
Where there is no person in being upon whom the enjoy- 
ment and possession of the remainder would devolve as 
a remainderman if a life estate were to terminate the 
remainder is contingent. Gade v. Descendants of Unitt 
A devise of the remainder over after a life estate to 
children as a class vests the title to the estate in re- 
mainder in such of them as are living at the time of the 
death of the testator and in those born during the con- 
tinuance of the life estate from the moment of their 
birth. Gade v. Descendants of Unitt .................. 
Such words as ‘‘at his death”’ or ‘‘at their death’’ do not 
have the effect of postponing the vesting of an estate in 
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remainder to the time of the death of the life tenant. 
Gade v. Descendants of Unitt ......................... 


Witnesses. : 


1. 


In determining the sufficiency of evidence to sustain a 
conviction in a criminal prosecution, it is not the prov- 
ince of this court on appeal to resolve conflicts in the 
evidence, pass on the credibility of witnesses, deter- 
mine the plausiblity of explanations, or weigh the evi- 
dence. Such matters are for the jury. State v. Chapple 
State: visSwayZe? o.oo. Sek dna lea wheel ae dese 
State v. Edwards ............ 0... cece cece ee eee ee 
In an equity case, when credible evidence on material 
questions of fact is in irreconcilable conflict, this court 
will, in determining the weight of the evidence, con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and must have 
accepted one version of facts rather than the opposite. 
Marfisi v. Spagnola ............. 2.2... cee ee eee 
Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
R. R. S. 1943, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness concerning his 
character for truthfulness or untruthfulness. § 27-608, 
R. R. 8. 1943. State v. Fonville ....................... 
An inquiry as to whether or not a witness has com- 
mitted a simple assault and battery is generally not 
probative of untruthfulness. State v. Fonville ......... 
A witness, not a party to a suit, is entitled to receive 
witness fees. Nebraska Im-Pruv-All, Inc. v. Sass ..... 
When two defendants are tried together, each having 
separate counsel, the testimony of one against the 
other, subject to cross-examination, is not of such a 
prejudicial nature as to require a separate trial. State 
Vie WAP GS) ois se sesso Seeds eisai each ewe Reece aaa ede 
An instruction that in weighing the testimony of regular 
law enforcement officers greater care should be exer- 
cised than in the case of disinterested witnesses is im- 
proper but not prejudicial to the accused. State v. 
Reinert 35.0226.20. 08 otic Os ie cael eget amd aha kwe 
The rule is well established in this jurisdiction that the 
scope of cross-examination of a witness rests largely in 
the discretion of the trial court and its ruling will be up- 
held on appeal unless there is an abuse of discretion. 
State v. Reinert ............. 0... cece eee ee eee eee 
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The requirement that the names of the witnesses for 
the State must be endorsed upon the information has no 
application to rebuttal witnesses. State v. Pratt ...... 
In-court identification evidence is admissible where 
such identification is made on a basis independent of a 
tainted line-up. State v. Pratt ...................00... 
A primary factor in determining whether an independ- 
ent basis for an in-court identification exists is the op- 
portunity afforded the witness to observe the defendant 
under circumstances free from taint. State v. Pratt .. 
The fact that one defendant wishes to use the other as a 
witness does not of itself entitle him to a separate trial. 
State:v. PeltOn wc ia cinedes day seen oneew tear eneaiey 
A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that the indi- 
vidual has personal knowledge of that matter. State v. 
SiMANts® o.5 6.76 P's hb ired wow de tele aieaten wnaeea ie otter e Gare 
Under section 27-608(1), R. R. S. 1943, whether a show- 
ing of inconsistent statements by the witness is an at- 
tack on the credibility of the witness, and whether or 
not, after such a showing, evidence of the witness’ 
reputation for truth and veracity should be admitted, 
are matters for the sound discretion of the trial court. 
State “v.- King’. seco egeek eh i ns in ee a ee as 
A witness whose presence is shown by a party to be es- 
sential to the prosecution of the cause may not be ex- 
cluded from the courtroom under the provisions of sec- 
tion 27-615, R. R. S. 1943, during the testimony of other 
witnesses. State v. Bynon ............... 0. cee ee eee 
In all cases in which evidence of character or a trait of 
character of a person is admissible, proof may be made 
by testimony as to reputation or by testimony in the 
form of an opinion. On cross-examination, inquiry is 
allowable into relevant specific instances of conduct. § 
27-405, R. R. S. 1943. State v. Bynon.................. 
When an action in equity is appealed, it is the duty of 
this court to try the issues de novo and to reach an inde- 
pendent conclusion without reference to the findings of 
the District Court. Where in such a case the trial court 
has made a personal examination of the physical facts, 
and where, in the same case, the oral evidence in re- 
spect of material issues is so conflicting that it cannot 
be reconciled, this court will consider the fact that such 
examination was made and that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts rather 
than the opposite. Bonsall v. Sterrett................. 
In personal injury cases where the injuries are objec- 
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tive and the conclusion to be drawn from proved basic 
facts does not require special technical knowledge or 
science, the use of expert testimony is not legally nec- 
essary. Evans v. Gear Drilling Co. ................... 


Phrases. 

‘Premium rates’’ referred to in an order of the Public 
Service Commission authorizing transportation of ‘‘ex- 
press’’ packages means rates higher than general 
freight rates. Mills v. Nebraska Motor Carriers Assn. 
A lesser included offense is one which includes some of 
the elements of the crime charged in the information 
without the addition of any element irrelevant to the 
original charge. State v. Johnsen..................... 
A ‘payor bank’’ means a bank by which an item is 
payable as drawn or accepted, and ‘‘collecting bank’’ 
means any bank handling the item for collection except 
the payor bank. § 4-105, U. C. C. Berman v. United 
States Nat. Bankes... viecca ie ee eee e (ade wa eae 
‘Attorneys of record’’ as used in section 76-715.01, R. R. 
S. 1943, can only mean the attorneys appearing in the 
specific action being appealed. Kracman v. Nebraska 
Py. Pe Dis8ti iia gcnentes out geaee etek latins gieeeieeads 
Manslaughter is the killing of another without malice, 
either upon a sudden quarrel or unintentionally while 
the slayer is in the commission of some unlawful act. 
State vi Walker a. 5.si5.0 sce st ayes orcleiee aged are Dhcorwtela a tees 
A lesser included offense is one which is necessarily es- 
tablished by proof of the greater offense. State v. Col- 
BTOVE: os ee eds Leena ee eee eet peo pee wah aay 
The words ‘‘due and to become due’’ express a clear 
legislative intent to impose liability for all sums due 
when the bond is filed. State Surety Co. v. Peters..... 
Lodging is a major, not an incidental expense. State v. 
TPOWIO sire hein we ape tela bape d en eed Bal elar ove Slo Gaeaheasoeaeata es 
The term ‘‘board’’ has many connotations and is fre- 
quently held to include ‘‘lodging.’’ State v. Towle ..... 
The term ‘heinous, atrocious, or cruel’’ as set out in 
subsection (1)(d), section 29-2523, R. R. S. 1943, is to be 
directed at the conscienceless or pitiless crime which is 
unnecessarily torturous to the victim, and the words 
“or manifested exceptional depravity by ordinary 
standards of morality and intelligence’ are applicable 
only to those situations where depravity is apparent to 
such an extent as to obviously offend all standards of 
morality and intelligence. .The standard encompasses 
acts which are totally and senselessly bereft of any re- 
gard for human life. State v. Stewart ................. 


841 


159 


216 


268 


301 


314 


375 


472 


494 


494 


1030 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


INDEX [VOL. 


The term ‘‘substantial history of serious assaultive or 
terrorizing criminal activity’’ within the meaning of ag- 
gravating circumstance subsection (1)(a) of section 
29-2523, R. R. S. 1943, does not include events or occur- 
rences which are part of the circumstance surrounding 
the current charge, but refers solely to earlier acts. 
State. Vi Rust :c.-0-oc405 Wii tak Os sae eae genes 
State:v.Holtan. is. 6.2 hs fed ns heehee oe dS Pe sere 
When the act of killing is totally and senselessly bereft 
of any regard for human life, it is wanton, deliberate, 
cruel, and inexcusable. State v. Holtan............... 
Acts under unusual pressures or influences or under 
the domination of another person contemplates only 
outside pressures, not those created by the defendant's 
own acts. State v. Holtan ................ 00. e eee 
Extreme mental or emotional disturbance means such 
a disturbance in very great, intense, or severe degree. 
State: v.AOlta ns. ccedei hike darted tne ed edb weed eee eed 
“Significant history’’ does not refer to a slight or in- 
consequential history of criminal activity but rather to 
an important, notable, or meaningful history. State v. 
Holtan: is3 scite vine tts eles Rete io SUS SERA eg Mae ae 
Youth or extreme age are suggested for consideration 
as a mitigating circumstance but the term is necessar- 
ily relative as it must be considered in the light of 
varying conditions. State v. Holtan ................... 
The terms ‘‘heinous, atrocious, or cruel’ are directed 
to the conscienceless or pitiless crime which is un- 
necessarily torturous to the victim. State v. Simants .. 
“Or manifested exceptional depravity by ordinary 
standards of morality and intelligence’’ confines this 
standard only to those situations where depravity is ap- 
parent to such an extent as to obviously offend all 
standards of morality and intelligence. State v. 
SiIMAaNts ? os ha Pecos eal Meee Petes eWay Poe Mee deiaera 
We interpret aggravating circumstance, subsection (f), 
section 29-2523, R. R. S. 1943, ‘‘The offender knowingly 
created a great risk of death to at least several per- 
sons,’’ to cover those situations where the act of the de- 
fendant jeopardizes the lives of more than two other 
persons, such as by the use of bombs or explosive de- 
vices, the indiscriminate shooting into groups, or at a 
number Of individuals, or other like situations. State v. 
Simants +. ss:5 cooling hel Ai weds eatte canted Osue ey Seek 
We interpret subsection (d), section 29-2523, R. R. S. 
1943, under mitigating circumstances, ‘‘The age of the 
defendant at the time of the crime,”’ to refer to a child 
of tender age, a juvenile, or to a person of advanced 
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21. 


22. 


23. 


24, 


25. 


26. 


years where senility may be a factor. State v. Simants 
The term ‘‘primary activities’ in section 28-964.03, R. 
R. S. 1943, means only activities conducted for charita- 
ble and community betterment purposes other than the 
organization and operation of a lottery. State v. City 
Betterment Corp. ........... 0... cece cece eee ete eens 
The word ‘“‘proceeds’’ in Article III, section 24, Consti- 
tution of Nebraska, and in section 28-964.03, R. R. S. 
1943, means net proceeds. Reasonable and necessary 
expenses incident to the organization and operation of a 
lottery may be paid from lottery proceeds. State v. 
City Betterment Corp. ............... 0. cece eee eee eee 
A tender is the offer of a sum of money in satisfaction 
of a debt and is made by producing and showing the 
amount to the creditor and expressing verbally a will- 
ingness to pay it. Mr. U Inc. v. Mobil Oil Corp. ....... 
While there are in this state no common law crimes, 
the definition of an act forbidden by statute, but not de- 
fined by it, may be ascertained by reference to the 
common law. State v. Bynon ...................0 0000. 
In an extradition proceeding the requisition may refer 
to, annex, and authenticate accompanying papers and 
if together they meet statutory requirements that is 
sufficient. The term authenticate, as used in extradi- 
tion statutes, simply means a statement that the docu- 
ments are what they purport to be. Wise v. State..... 
Disability under the Workmen’s Compensation Act is 
defined in terms of employability and earning capacity 
rather than in terms of loss of bodily functions. John- 
son v. Village of Winnebago .......................000. 


Work Release. 


1, 


Section 47-406, R. R. S. 1943, permits the court by writ- 
ten order to disburse funds collected on work release. 
It may order the funds applied to a prisoner’s board, 
travel expense, and other incidental expenses. State v. 
ROWLO® cet eirnieatecow, werd ae tips PHS Mane OORT dis cae tans’ 
Section 47-404, R. R. S. 1943, provides that a prisoner 
having work-release privileges shall be liable for such 
costs incident to his confinement as the court deems ap- 
propriate and reasonable, if such are specifically set 
forth in the order granting work release. State v. 
TOWIC: oi. ise etal Halse Rae ola sie aie EG Te ele eee 


Workmen’s Compensation. 


1. 


The Nebraska Workmen’s Compensation Act bars an 
action by a third party tort-feasor against an employer 
for contribution or indemnity based on a claim arising 
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from the injury. Vangreen v. Interstate Machinery & 
Supply CO: .5 2:26 ness, wie ihe Sawin es des, bene Paes eon See 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there 
is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award, 
or (4) the findings of fact by the court do not support 
the order or award. Inserra v. Village Inn Pancake 
HOUSE weiss SEG hts SA aa Selina erleme ee ce valega Mees 8 
The requirement that objective symptoms of an injury 
be produced ‘‘at the time” of the accident is satisfied if 
the symptoms manifest themselves according to the 
natural course of such matters without any independ- 
ent intervening cause being shown. There is no statu- 
tory requirement that the symptoms be observed by 
others or that the existence of the symptoms be proved 
by independent testimony. Salinas v. Cyprus Indus- 
trial Minerals Co. 1.0.6... cece eee nes 
In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be drawn there- 
from. Salinas v. Cyprus Industrial Minerals Co. ...... 
When an employee knows that an injury has occurred 
and that disability therefrom was due to his employ- 
ment, the period for making claim and filing action is 
not extended even though he was ignorant of the appli- 
cation of the Workmen’s Compensation Act to his situa- 
tion. Novak v. Triangle Steel Co. .......-...........4. 
A mistake of law is no more an excuse in connection 
with a late compensation claim than anywhere else, 
unless expressly made so by statute. Novak v. Trian- 
gle Steel CO. 3 os-ccuecticiisnecanties eeaeawus ideas sees 
The limitation provided by section 48-137, R. R. S. 1943, 
starts to run from the time it becomes reasonably 
apparent that a compensable claim exists. Novak v. 
Triangle Steel Co. . 0... 2... cee cece eee eee e nee nace 
Under our former statute, a child not living with his 
parent is not conclusively presumed to be dependent on 
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his deceased parent but must prove such to be the fact. 
James v. Rainchief Constr. Co. ............ 0c. eevee ees 
Our former statute provided that a partial dependent 
was entitled to compensation benefits only in the pro- 
portion which the amount contributed bore to the total 
wages of the deceased. James v. Rainchief Constr. Co. 
The burden of proof in a workmen’s compensation pro- 
ceeding is on the claimant. James v. Rainchief Constr. 
CO oie ayes Severe devin bihpe daar sae dee etes ee 
Where a deceased father had partially contributed to 
the support of a child residing with a former wife, such 
child was a partial dependent. James v. Rainchief 
Constr, (CO. 5 visits ice lee eine oie be ES Seloa ener Face 
When the findings of fact by the trial court in a work- 
men’s compensation case are supported by reasonable, 
competent testimony, the cause will not be considered 
de novo on appeal. James v. Rainchief Constr. Co. .... 
An agreement relative to payment of workmen’s com- 
pensation benefits, entered into between the parties, is 
void and of no effect unless in writing, filed with the 
compensation court, and approved by the court. James 
v. Rainchief Constr. Co. ..........- 0. cc ccc cece eee eee 
In personal injury cases where the injuries are objec- 
tive and the conclusion to be drawn from proved basic 
facts does not require special technical knowledge of 
science, the use of expert testimony is not legally nec- 
essary. Evans v. Gear Drilling Co. ..................- 


A judgment of the Workmen’s Compensation Court 
may be reversed, modified, or set aside if there is not 
sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award. § 48-185, 
R. S. Supp., 1976. Johnson v. Village of Winnebago .... 
In determining the sufficiency of the evidence to sup- 
port an award of the Nebraska Workmen’s Compensa- 
tion Court after rehearing, such evidence must be con- 
sidered most favorably to the successful party, any 
controverted fact must be resolved in his favor, and he 
must have the benefit of every inference reasonably de- 
ducible from it. Johnson v. Village of Winnebago ..... 


In a workmen’s compensation case, the burden is on 
the claimant to establish that the accidental injury 
arose in the course of his employment as well as out of 
his employment. Johnson v. Village of Winnebago .... 
Disability under the Workmen's Compensation Act is 
defined in terms of employability and earning capacity 
rather than in terms of loss of bodily functions. John- 
son v. Village of Winnebago .......................005. 
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Wrongful Death. 


Zoning. 


In an action to recover damages sustained on account of 


wrongful death, allegations of plaintiff's capacity to 
sue, death of a person caused by the wrongful act, neg- 
lect, or default of the defendant, and the identity of next 
of kin and that they sustained damage from such 
wrongful death sufficiently state a cause of action. 
Gilbert-v:/ Vogler: 402.02. s¢50 euh ede Poe eek Lees 


Cities of the metropolitan class are authorized by stat- 
ute to make and enforce police regulations required for 
the good government, generai welfare, health, safety, 
and security of the city and its citizens, including zon- 
ing regulations. Schaffer v. City of Omaha ........... 
The Omaha ordinances pertaining to signs appear to be 
reasonable in the light of the public welfare, health, 
safety, and security. Schaffer v. City of Omaha....... 
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